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PREFACE. 

Oi»  the  publication  of  a  volume  whoso  title  indicates  its 
connection  with  questions  arising  from  the  existence  of  negro 
slavery  in  the  United  States,  a  recollection  of  the  number  and 
variety  of  the  existing  works  on  that  subject  will  suggest  the  pro- 
priety of  some  prefatory  exposition  of  the  author's  point  of  view. 

Aithougli  the  questions  considered  in  this  work  are  not  fre- 
quently matters  of  controversy  in  courts  of  law,  and  derive  their 
principal  interest  from  their  connection  with  objects  of  more 
political  and  public  importance  tlian  are  the  litigated  rights  of 
private  persons,  yet  it  is  designed  and  published  as  a  legal  or 
juristical  treatise,  or  one  which,  if  not  technical,  may  still  with 
strictness  bo  called  a  *'  law  book."  It  is  intended  to  present 
statements  of  law  only,  without  the  introduction  of  any  consider- 
ations of  the  effect  of  such  law  on  the  moral  or  religious,  the 
social  or  politic^il  interests  of  the  nation  or  of  the  several  Slates. 

Having  this  character  exclusively,  it  follows  that  the  pro- 
posed work  cannot  be  expected  to  contain  any  thing  essentially 
now ;  simply  because,  if  such,  it  could  not  be  law.  The  merit 
of  a  treatise  of  this  kind  must  always  consist  in  present ing  no 
proposition  without  adequate  rfforence  or  deduction,  showing 
that  the  samo  has  already  been  ftaid,  or,  at  least,  if  not  said,  lias 
been  implied  in  fonner  juridical  expositions. 
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But  tho  beat  known  propositions,  whether  of  fnct  or  of  doc- 
trine, have  not  always  been  stated  in  their  proper  sequence,  or 
exhibited  as  coherent  or  mutually  dependent  propositions. 
Whatever  novelty  may  bo  found  in  tho  following  pngea  will 
consist  in  tho  attempted  arrangement  of  well-known  facta,  or 
received  doctrines  of  law,  connected  with  the  subject,  in  their 
proper  order ;  though,  ia  doing  this,  it  may  be  made  to  appear 
that  some  propositions  which,  in  the  discussion  of  the  subject  of 
slavery  under  tho  laws  of  the  United  Slates,  are  commonly  ad- 
vanced as  contradictory  or  antagonistic,  are,  in  reality,  not  so. 

If  successful  in  l>eing  a  correct  statement  of  the  law  on  tho 
subject,  tho  proposed  treatise  cannot  be  of  a  partisan  character, 
or  cannot  be  other\vi8c  than  impartial  in  respect  to  the  objects 
of  political  parties.  For  the  exjiosition  of  existing  law  is  merely 
tho  statement  of  tho  fact,  and  is  entirely  distinct  from  any  ap- 
proval or  disapproval  of  that  law,  on  grounds  of  moral  or  politi- 
cal expediency.  This  will  probably  bo  admitted  by  all  who 
havo  made  the  law  to  any  great  extent  their  study.  But  the 
popular  manner  of  treating  the  subject  of  slavery  may  warrant 
the  belief  that  a  very  large  proportion  of  those  who  participate 
in  such  discussions  would  not  admit  tho  pr  oposition,  and  do  not 
'  ordinarily  diacriraioate  between  tho  legal  or  juristical  view  pf 
subjects  of  social  interest  and  other  views  essentially  ethical  or 
political. 

The  failure  to  distinguish  between  rhe  science  of  law  and 
that  of  ethics  has  been  common  in  every  country,  and  manifested 
in  connection  with  many  subject:  of  eocial  interest ;  but  ncv&r 
nor  in  any  country  more  plainly  than  in  this,  nt  tho  present 
time,  in  controversy  excited  by  tho  subject  herein  considered. 
The  connection  between  private  rights  and  public  law,  which 
everywhere  exists,  is  particularly  visible  in  the  jurisprudence  of 
republican  states,  and  is  in  this  country  not  jucrely  a  matter  of 
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tlieor)',  but.  a  constant  object  of  judicinl  consideration.  Whore 
popular  sovereignty  is  recognized  and  is  viaibly  operative  in  tlie 
form  of  govcraraent ;  where  law  is  seen  to  have  its  ultimate 
source  in  the  collective  judgment  of  the  community,  tho  in- 
dividual member  of  society  may  tho  more  cosily  confound  luw 
with  ratitter  of  conscience,  and  legal  inquiry  with  that  investiga- 
tion by  which  political  or  moral  ends  are  to  bo  attained. 

In  tho  buHcf  that  this  tendency  arises  principally  from  a 
want  of  precision  in  tho  definitions  of  law  and  in  the  formulas 
which  express  tho  basal  propositions  of  jurisprudence,  tho  follow- 
ing examination  of  tho  laws  of  tho  United  States  affectiug  per- 
sonal condition  has  been  commenced  by  a  preliminarj*  exposition 
of  those  principles  of  general  jurisprodence  which  would  bo 
necessarily  involved  in  conaidering  tho  incidents  of  free  condition 
and  its  contraries  in  whatever  country  they  might  exist ;  and  it  has 
been  attempted  at  the  same  time  to  discriminate  for  use  in  the 
succeeding  inquiry  such  terms,  already  adopted  by  writers  of 
acknowledged  reputation,  as  aro  requisite  to  express  the  neces- 
sar}'  distinctions. 

Some  principles  aro  nec^^asarily  assumed  without  proof;  and 
when  stated,  as  abstract  propositions,  without  being  illustrated 
by  application  to  cases,  only  those  already  familiar  with  the 
questions  to  which  they  apply  can  be  supposed  to  perceive  their 
relt-vancy.  The  value  of  the  abstract  or  elementary  portions  of 
this  treatise  may  bo  tested  by  their  attempted  application  to  the 
practical  cases  presented,  in  tho  succeeding  portions.  It  must 
bo  confessed  that  while  a  great  deal  of  the  literature  of  jurispru- 
dence may  iliustrnte  tho  constant  need  of  such  reference  to  ele- 
mentary principles  and  discrimination  of  language,  it  wili  also 
illustrate  tho  fact  that  they  do  not  ordinarily  receive  much 
attention.  And  tho  dictum  attributed  to  Bartolus,  "do  verhi- 
ht8  non  curat  Jurisconsultus,"  if  regarded  aa  tho  statement  of  a 
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fact,  is  perhapc  nowhere  better  viodicated  thm  where  the  inci- 
ikr,u  of  boad  ativ!  free  condition  have  been  the  topics  of  legal 
investigation. 

Sinco  it  is  principally  as  coaneoted  with  public  or  constitu- 
tioual  law  that  the  incidents  of  free  condition  and  its  contrainea 
havo  been  made  the  subj^t  of  legal  inquiry,  and  now  ej^cite 
most  discussionj  they  have,  in  the  greater  portion  of  the  following 
pages,  been  pre^nted  in  that  connection. 

It  seems  natural  to  suppose  thafj  in  the  Jurisprudence  of 
oveiy  country,  that  which  in  its  placo  in  the  system  is  mmt  fm- 
daraental  must  also  be  that,  portion  which  is  least  the  subject  of 
legal  doubt,  or  that  which  may  the  most  easily  be  ascertained 
in  the  Imrmony  of  judicial  determinations.  So  it  will  probably 
be  thought  by  mosi  |>ersons  that  in  the  esposiiion  of  any  class 
of  private  rights  and  obligatious  arising  under  American  law 
\  thtt  constitutional  luw  connected  with  the  subject,  or  the  meaning 
and  effect  of  the  Conf^titution  of  the  United  States  in  that  con* 
nection,  especially  as  determining  the  political  source  to  'schkh 
existing  rights  of  private  persons  are  to  be  referred  and  on 
which  the  continuance  of  their  rights  depends,  must  be  that 
portion  of  the  inquiry  giving  the  least  occasion  for  independent 
investigation  or  original  reference  to  elementary  principles  of 
construction  and  interpretation. 

But  that,  in  some  of  tho  most  important  questions  of  consti- 
tutional law,  the  private  inquirer  caunot  so  implicitly  refer  to 
their  determination  by  judicial  opinion,  or  could  not,  at  least,  so 
lately  as  the  year  1S37,  might  be  believed  frum  the  strong  ex- 
pressions used  by  the  lato  Judge  Baldwin  of  the  Supreme  Court 
of  the  United  States,  in  his  Genenil  View  of  the  Origin  and 
Nature  of  tho  Constitution  and  Government  of  the  United 
States,  &c.,  &c.,  commonly  cited  as  Baldwin's  Constitutional 
Yiewj?,  })ubli8he<l  in  that  year.   Seo  page  2,  where  he  says,  "  It 
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hn/^  long  beoQ  to  ma  a  subject  of  deep  regret  ih&%,  notwithstand- 
ing the  numerous,  couaistent,  most  solemiif  and  (with  80i»o  few 
and  mostly  late  esceptions),  to  my  mtnd,  most  ^tisfaetoiy  ad- 
judications of  tbis  eourt  [tj»s  Supremo  Court  of  tbe  United 
StAtcs],  m  expounding  the  Constitiition,  it«  meaning  yet  remmns 
as  unsettled,  in  political,  profcsaioua!,  and  judicial  opinion,  as  it 
was  immediately  after  iu  cdoplion.  If  one  is  to  judge  of  the 
next,  by  the  results  of  the  past  Imlf  century,  there  is  hut  a  slight 
assurance  that  that  instrument  will  he  hotter  understood  at  the 
expiration,  than  it  is  at  the  beginning  of  the  period." 

And  were  not  the  apprehension  here  expressed  well  ft^unded, 
it  would  gcncndly  be  felt  that  ihe  exposition  of  the  fundamentdi 
principles  of  American  constitutional  law  must  be  as  easily  at- 
tmoable  by  any  private  writer  as  is  that  of  the  ordinary  law  of 
private  rights  and  obligations.  An  industrious  collation  of  ex- 
isting judicial  decisions  should  be  as  sufficient  to  establish  a 
deduction  of  the  true  pricciple  in  that  department  as  in  any 
other  of  our  law*  Yet,  in  no  portion  of  juiislical  literature,  docs 
the  reader  so  commonly  expect  that  the  author  undertaking  the 
expedition  should  be  8upi>ortcd  by  the  prestige  of  a  precedent 
reputation  which  may  give  his  views  an  authority  beyond  any 
they  could  have  by  being  simply  impartial  dctluctions  from  the 
ordinary  elements  of  legal  knowledge :  as  if  it  wero  generally 
understood  that  in  treatises  on  constitutional  law  the  writer, 
instead  of  a'lying,  as  in  other  departments  of  jurisprtidence,  on 
the  force  of  judicial  decisions,  should  himself  enter,  more  or  less, 
on  an  independent  construction  and  interpretation  of  the  Consti- 
tution, and  test  the  value  of  the  decisions  by  his  own  seversd 
deduction  from  the  bare  test  of  the  instrument. 

And,  indeed,  Judge  Biildwin's  further  observations,  in  con- 
tinuation of  the  passage  just  cited,  indicate  that  this  idea  has 
been  counten&n(^  by  the  prsctice  of  the  court  iteelf,   "  It  is  to 
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he  feared,"  ho  pwMjee<!s  to  say,  "  that  xmhm  some  mode  of  intor- 
pretation  difibrent  from  what  has  been  usually  punmet!  in  argu- 
ment is  adopted,  the  present  imcertamty  toast  become  utter  con> 
fosioQ.  In  miewiog  the  course  of  ai^ument  on  both  sides  in 
th^  cases,  the  remark  is  fuliy  justiHed  that  we  have  been  re» 
ferred,  for  the  true  Interpretation  of  the  Ooustitution,  to  books, 
essays,  ai^uments,  opinions,  sfiiseches,  debates  in  conventions 
and  legisktivo  bodies,  by  jurists  and  statesmen,  and  by  some 
who  were  neither,  which  would  not  be  offered  or  suffered  to  be 
read  in  any  court,  as  entitled  to  wspect,  in  construing  an  ordi- 
nary act  of  legislation,  or  a  contract  between  itidtviduals." 

The  generous  reader  will  not  believe,  that,  in  this  allusion  to 
the  miscellaneous  nature  of  former  inquity  in  this  department, 
the  writer  would  insinuate  an  argument  for  the  favorable  recep- 
tion of  his  own  observations  on  one  of  the  most  important  sub- 
jects of  constitutional  law.  No  one  can  bo  more  sensible  that, 
in  proportion  to  the  interest  of  the  inquiry  and  the  deficiency  of 
the  ordinary  means  of  attaining  juridical  certainty  must  be  also 
the  demand  for  special  qualifications  in  the  writer  for  such  inves' 
tigation,  and  be  more  aware  of  his  exposure  to  the  charge  of  pre- 
sumption in  their  absence.  The  t<^timony  of  Judge  Baldwin  is 
here  adduced  not  merely  as  showing  that  the  decisions  of  the 
highest  courts  may  not  in  this  matter  have  been  successful  as 
harmonious  expositions  of  the  fundamental  principles  of  Ameri- 
can public  law,  but  more  particularly  because  in  that  connection 
he  has  maintained  the  authority  of  common  law  as  the  contpjl- 
ling  juiidical  instrument  for  attmning  a  knowledge  of  the  pur- 
pose and  legal  effect  of  the  Constitution  of  the  United  States  t 
and  because  that  view  is  in  harmony  with  the  method  which  has 
been  pur/taed  in  the  following  work.  In  the  place  referred  to. 
Judge  Bcdd^vjn  also  said,  I  have  long  since  been  convinced 
that  there  arv*  better  and  safer  guides  to  professioaal.and  judicial 


inquiries  after  truth,  on  coustitutional  questloss,  thm  ihom 
wKich  bavo  been  so  oftm  resorted  to  without  efTecttog  the  do- 
sirod  tesuUi  a  clear  and  settled  uuderstattdlng  of  the  tense  and 
provisions  of  an  instrument  in  writing  which  operates  witk  su- 
preme authority  wherever  It  applies.  To  me  it  seems  that  it 
can  be  made  intelligible  in  all  it«  parts  by  applying  to  it  those 
established  rules  and  maxims  of  tlio  common  law,  in  the  con> 
struction  of  statutes,  and  those  accepted  definitions  of  words^ 
terms  and  language  in  whlcbi  they  had  been  used  and  been 
received,  as  well  known  and  understood,  in  their  ordinary  or  l^;ai 
sense,  accoiding  to  the  subject  matter.  In  appealing  to  the 
common  law  as  the  standard  of  exposition  in  all  doubts  as  to  the 
meaning  of  written  instruments,  there  is  safety,  certainty,  and 
authority.  The  institutions  of  the  coloatas  were  based  on  it," 
&c.,  SsQ, ;  and  on  page  7  of  the  same,  "I  know  no  other  guide 
which  is  safer,  which  better  conducts  the  mind  to  certainty,  nor 
do  X  feel  at  liberty  to  follow  any  other  than  the  principles  of  the 
common  law  that  are  well  established  and  applicable  to  a  case 
arising  under  the  Constitution,  and  which  turns  upon  its  inter- 
pretation ;  their  adoption  has  been,  in  my  judgment,  most  dearly 
made  by  every  authority  which  can  impo»J  the  obligation  of 
obedience/* 

The  question  indeed  will  have  to  be  answered,  what  is  com- 
mon  law  ?  or,  rather,  what  is  that  common  law  which  is  to  be 
made  the  st^tndard  ?  This  can'  only  be  a  historical  question — a 
question  of  fact ;  requiring  a  preliminary  examination  of  the 
history  of  jurisprudence,  or  of  laws  deriving  their  authority  fitjm 
those  possessors  of  sovereign  power  who  established  the  Constitu- 
tion, or  from  their  political  predecessors.  And  this  again  in- 
volves the  recognition  of  those  elementary  principles  which  ent<|r 
of  necessity  into  the  jurisprudence  of  every  country,  and ,  by 
which  its  origin,  continuance,  and  esctent,  nmy  be  determined ; 


and  whicb^  in  their  connecUoa  with  the  subject  of  fiee  condttioQ 
and  its  coQtmne8;»  are  discnmiuated  iu  tho  elomentary  or  tUe&» 
tetiQsX  portion  of  this  treatise. 

This  inclination  or  practice  of  deferring  to  extrajudicial  an- 
tlborit;f  in  questions  of  constitutional  law  far  more  than  is  cus> 
tomary  in  other  departments  of  legal  science,  must  indeed  be 
ascribed  in  part  to  the  ioct  that  in  republican  states  such  t^ues* 
tions  are  alwajs  more  or  less  political,  as  well  as  legal  questions ; 
BO  much  so  that,  whether  they  are  one  or  the  other,  whether 
they  arc  to  be  decidetl  by  the  judiciary  or  by  some  other  branch 
of  the  government — itself  a  constitutional  question— can  hardly 
be  decided  by  either  branch  alone.  It  may  he  thought  that  the 
attempt  made  in  the  eleventh  chapter  of  this  treatise  to  answer 
the  basal  question  of  our  constitutional  law,  From  whom  does  the 
wiitten  CJonstitution  derive  its  authority  ?  or,  Who  are  the  pos* 
lessors  of  sovereign  power  to  whom  its  existence  and  continuance 
3£  to  be  ascribed  ?  or,  What  is  the  political  organjjsation—na- 
tional  or  federative — of  the  United  States  ?  is  beyond  the  scope 
of  this  treatise,  as  confined  to  subjects  of  legal  inquiry  only. 
Yet  that  the  same  questions  have  been  frequently  objects  of 
judicial  consideration,  is  abundantly  ilUistrftted  by  the  reports, 
and  ia  no  class  of  cases,  probably,  more  commonly  than  those  in 
which  the  rights  of  slaveowners  under  the  Constitution  have  been 
the  subject  of  controversy.  It  is  however,  essentially,  a  political 
question,  and  one  which  no  judicial  tnbnual  whose  authority  is 
dependent  upon  its  answer  can,  in  the  nature  of  the  case,  deter- 
mine. And  that  its  settlement  has  not  been  attained  by  such 
decisions  is  certified  by  Judge  Baldwin  in  tho  work  referred  to, 
page  36  *,  where,  after  presenting  that  view  which  had  been  sup- 
ported by  the  decisions,  and  which  was  his  own  opinion,  he  ob- 
served, **  These  considerations,  however,  have  utterly  failed  to 
settle  the  true  meaning  of  the  term,  *  We,  the  peopU  of  ihe 


United  StakSf*  as  the  gmntbg  or  consUtoent  power  of  the 
federal  goveroment.  So  t&t  from  there  being  my  genera!  assent 
to  that  ineaQtng  which,  to  my  ruind^  is  so  apparent  In  the  Con* 
stituttoa,  with  ite  necessary  practical  results,  which  ite  fbmera 
and  adopters  must  have  hitown  and  foreseen  to  he  ine^ilahle,  the 
reverse  may  be  the  common  opinion." 

'  The  question,  Who  makes  the  law  of  the  land  I  live  In  ?  is 
one  which  each  private  person,  reijuired  to  yield  obedience  in  the 
name  of  the  law,  is  always  supjwscd  to  he  able  to  answer  for 
himself,  independently  of  judicial  decision.  It  is  the  queslion  of 
allegiance,  Who  is  the  actual  possessor  of  sovereiga  power? 
which  in  most  countries  is  never  asked  if  the  decision  of  a  judicial 
tribunal  would  be  a  sufficient  answer.  That,  here,  the  question 
is  asked  and  answerdl  by  judicial  tribunals  is  the  best  indication 
tlmt  ours  is  a  constitutional  government  But  the  intrinsic 
char*icter  of  the  (juestioa,  as  one  above  law  not  under  law,  is  still 
the  same,  and  in  saying  that  in  every  State  of  the  Union  each 
private  person  owes  an  allegiance  divided  between  the  State  and 
the  United  States,  there  is  an  implication  that  ho  laay  be 
obliged  to  answer  the  question  in  circumstances  where  no  judicial 
decision  would  be  taken  for  m  answer.  And  in  Americaa  courts 
of  law,  as  everywhere  else,  the  answer  is  to  be  attained  by  his- 
torical investigation,  not  by  the  ordinary  juridical  standards  of 
judicial  determination.  No  common  law  evea  will  decide  it ; 
except  as  history  may  show  from  whom  common  law,  public  and 
private,  has  proceeded.  The  method,  therefore,  of  inquiry,  in- 
dependently of  judicial  decisions,  which  is  here  pursued,  is  not 
Inconsistent  with  that  deference  to  such  authority,  as  the  best 
exponent  of  laWf  which  is  professed  in  the  outset. 

Of  the  first  two  chapters  of  this  work  a  few  copies  were  pub- 
lished in  August,  1856,  with  the  title,  Topics  of  Jmisprudence 
cmmckd  with  cond%Hmi$  of  Freedom  and  Bondage.   And  it 


may  he  petimmi  to  add  tbat  the  third  and  fourth  ohapiera  were 
also  piinted  at  the  same  time,  though,  by  the  failure  of  eyesight, 
the  miter  was  prevented  from  proceeding  with  the  publication 
as  then  intended,  and  the  plan  of  the  remaining  portion  was 
afterwards  enlarged,  in  view  of  considering  more  fully  the  ques" 
iions  involved  in  the  case  of  Dred  ScoU  v«  Sandford,  decided  Be- 
cember  term,  1356,  in  the  Supreme  Court  of  the  United  States. 

HxirToViX,  ^tn^it,  2Sfi8. 
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or 

FREEDOM   AND  BONDAGE. 


OHAPTEKt 

LAW  DEFINED  AK©  I>JTn>El>— IT8  OBJECT,  OEZQIK,  EFFECT, 

ASD  KZTSNT. 

§  1*  The  word  law  has,  in  common  use,  two  leading  signifi- 
cations ;  one,  which  is  generallj  considered  the  primary  eense 
— that  of  a  ruU  of  acttont  prescribed  by  a  superior  to  an  in- 
ferior ;  in  the  idea  of  which  the  possibility  of  action  contoiry 
to  the  rule  is  implied :  the  other — a  meaning  sometimes  con- 
sidered  secondary  to  that  first  given,  by  a  metapborical  tise  of 
the  word-~that  of  a  mode  of  existeiice,  o¥  of  action,  ozclnding 
the  idea  of  the  possibility  of  action  contmy  to  that  mode a 
relation  necessary  in  the  nature  of  the  thing  existing  or  acting: 
whether  the  coexistence  of  a  superior  author  or  cause  of  that 
relation  be  supposed  or  not.* 

§  2.  Every  being,  existing  under  conditions  over  which  it 
has  no  control,  is  subject  to  law  in  the  secondary  sense ; — there- 
fore, called  the  law  of  its  nature.  The  natoro  of  man,  or  the 
conditions  of  his  existence,  are  to  him  a  law  in  this  sense — ^the 
law  of  nature ;  and,  being  by  this  law  capable  of  choice  and 
action,  ho  may  also  be  subject  to  law  in  the  primaty  sense.* 

*  Bnui4e*«  Diet,  Im.  BIftclcst  Co».,  Xntrod..  ttoto  bv  Cbrittlaix  Att^ : 
Pf<q|jnc«of  Jttiiim^  {«.  1%  180, 184.  Moat«<^i  SjplntdrLtt  cL  L|  •sAtH'Trmft 
Commcat.  B(Midt«*i  lofsiitis*  Qtsastttanr      po.  I,  IS,  17. 

*  tba  ■jpAauaj  veA  Mcoodtiy  mtammg*  9f  utfi  torn  hw  mtutt  not  b«  ooafotmded 
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Tlie  idea  of  law  in  tho  primary  sonso  implies  the  relation  of 
superior  &nd  inferior  i  and  tho  elementary  principle  in  the  sci* 
erm  of  law,  in  this  sense  of  tlie  word  law^  is  tho  existence  of  the 
legislator  anterior  to  tlie  law.  When  the  word  law  is  applied 
to  rules  of  action  for  man,  the  existence  of  such  a  ^legislator,  as 
to  man,  must  be  taken  for  a  fact,  or  relation,  independent  of  the 
rule  itself;  or  as  being  a  principle  of  tlie  law  of  nature,  in  tlie 
secondary  sense  of  tlie  word  law.* 

§  3,  In  the  various  views  of  tho  conditions  of  man's  exist- 
ence— tliat  is,  of  tlie  law  of  liis  nature  (law  in  the  secondary 
sense),  which  have  been  advanced  by  authors  who  have  pro- 
fessed to  treat  ot  junsprudenc^t  or  tho  science  of  laWj  there 
have  boon  two  Uieorics  as  to  the  existence  of  this  legislator,  or 
tlie  source  of  law  in  tlie  primary  sense.  According  to  some 
authors,  the  first  principle  of  the  science  of  law  is,  Uiat  man 
exists  in  society  organized  into  political  slates,  and  tlmt  the 
state  is  tho  highest  source  of  law  as  a intU  of  actim*  This 
principle  being  assumed  fo  be  a  law  of  nature,  in  tlie  secondary 
sense  of  the  term,  and  the  law  of  nature,  in  this  sense,  being 
considered  as  the  only  law  of  nature  which  can,  in  any  system 
ot  jurtsprudeme^  be  regarded  as  having  an  existence  independ- 
ent of  tlic  state** 

According  to  otlicrs,  there  is  a  law  in  the  primary  sense,  an* 
terior  to  the  legislation  of  the  state;  by  which  actions  are 

witiiMi  prha&i7  aad  imstr^SMtf  Wvt  \  «t»etktr     es!Ie4  in  }«f«rep««  to  oirjer  t!nt« 

r*r  &  rM  fit  action,  dod  In  ttii*  oonwc^loa  iJb«  fbrmer  wxy  M  e«£Se4  tho  -^vasay  (uul 
U.-^  veetioAaxf        So»^  ftkmcntAiy  mitef*  tftak  of  « {iirimiurj  «od  *««o(t* 

wwndaufy  *ca»a :  «.  ^r-  Boi«yort  Univ.  FaK  Iaw,  p.  SO.   AyUQb*«  py.  5,  6. 

WoodTt  Civi*  l«w^  &  da.   Domat  t  ioix  Civ.  Trwlti  im  Ldbc,  dt.  L,  | }). 

*  Ked4io'«  ItM{.  Elem.  4:0.,  p.  IS-IS. 

*  7r  {Uuitnttb|t  aMwrliioo  of  ibU  doctriiw,  wrltm  on  Jt»i»irodeftc«  \mtXiy  cite 
Carne3«[(^:k  «u»utit  Lai«sl«»titu»t  Ub.  v..  e.  IS ;  %vA  Ari«Up|iu»  km  Pyrrhoi  apM£{  Dioff. 
I«tirL,  Lib.  U.f  c  8 :  mo  SeUett,  I}«  J.  Krit.  et  Gett.  jtixtft  CHmc  Ebi^  cli.  3 ;  RuUt«n., 
B.  ii ,  e.  1 ;  PulQiodL,  B.  {1,  e.  if ;  QtvcA^  B.  «t  P.  Pra!^.  5.  But  tlimn  m  only  «arijr 
do^^miMitm*  oa  oos  ttdUi  of  ft  tt<»»iN«ttdl»g  eiltkat  oonUdven^ ;  of  wUcIt  moro  »y»t«« 

•07  •yitfcat tatitt««iiSene« «r  any  ke^ativs or jundlka}  unUtority,  aaaentormodero, 
beai^«»  or  CMittum,  wtiidi  deuka  tSe  ptv^xUtmoe  of  iMtumI  ja«tS«»-~(b«  jtuml  i^tar- 
•etcf  of  t'nxy  rata  whfcl)  U  ft  rata  of  law ;  vxlteu  jpintUeaiS  cotamunltiot  a»d  robber 
f««jla{  baitm*  can  be  cAlte4  joiitUcal  atttWrity  wbm  denyii^  Um  a&Utaooo  of  any  law : 
ooapare  Uabor :  FoL  Etltkm,  vol  I, 

*8pli)0t&t  Ethloa^  JPara  U.^  ftvf.  S7,  aebol  3:  Tn»et  PoUUd,  ««{>.Q.:  Tract 
Tbeologjko>Po)lt^  cap.  x-vi  fiobbea  U  oomtoottly  mlsrejimftatei!  a»  baviog  daeM 
tho  ojitrtaoco  0?  Batam  law  odiMrwiw  (laa  in  this  mm* 
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enjoined,  allowed  or  prohibited,  independently  of  the  nilo  pro- 
ceeding from  the  state,  and  tinder  which,  as  a  law  of  nature^  and 
a  law  in  the  primary  sense  ako,  tlie  stato  is  to  be  considered  as 
existing ;  which  law  is  to  bo  recognized  in  junspmdonco  as  coo- 
Btantly  binding  on  mankind.* 

§  4.  The  questions  of  the  existence  of  natural  law, — in  the 
primary  sense  of  the  word  tew?,. of  the  nature  of  its  injunctions, 
and  of  the  limits  of  the  power  of  the  stato  as  a  source  of  rules 
of  action  for  mankind,  are  questions  regarding  the  nature  of 
man,  or  of  tlie  law  of  his  natun)^  in  the  «tccmd<[ry  sense  of  the 
term  hm :  Uaey  ore  questions  of  et^ica^ — tJie  science  of  his  nature 
as  a  being  capable  of  choice  and  action  in  reference  to  a  rule 
whioli  it  is  possible  for  him  to  disobey  j  whether  they  are  deter- 
mined by  the  prcceptK  of  a  religious  creed,  taken  to  bo  the  3s*ve- 
Ifttion  of  a  divine  will,  or  by  the  dictates  of  human  reason,, 
"Wljothcr  they  <Uso  belong  to  jurkprudknce^  or  not,  is  merely  a 
question  of  definition :  that  is,  depends  on  tlio  meaning  of  Imo^ 
and  at ,htri»prudenc6  as  the  science  of  law.* 

§  6.  A  law  in  the  secondary  sense  is  spoken  of  as  something 
which  exists  absolutely;  whicli  necessarily  both  exists  and 
operates ;  which  is  necessarily  enforced,  if  it  exists  at  al! ;  such 
a  law  being  a  $tate  of  thinga.  But  a  law  in  tbe  primary  sense — • 
a  rule  of  action,  may  be  supposed  to  exist  widiout  being  en* 
forced  j  or  without  operating  except  in  creating  a  moral  obliga- 
tion :  because  a  possibility  of  action  contrary  to  the  rule  is  im- 
plicfl  in  tlie  idea  of  a  liny  isi  tlus  mvm>  A  law  of  this  kind  may 
therefore  be  recognized  either  as  a  law  merely  existing,  or  as  a 
law  operating  or  being  enfoi^ced. 

Kow,  jurisprudence  is  taken  to  be  the  science  of  a  rule  not 
merely  existing,  but  one  which  is  actually  operative  or  enforced 

^  Llcber:  FoL  EtbJc«,  B.  §  30.  Rat}i«rford,  B.  iu,  o.  3.  2{»eklut««h  i  Vt<^ 
PMl,  Sect.  iv.  v.  t  Grotltu :  B.  ct  V.  Proiegom.^  $S  6,  7,  8,  IS,  aiKi  »o«e«.  V«tt«}  t 
c.  il,  §  \.  Ari<t»t :  Rhet,  lAh.  L,  ea|ii.  IS  tt  IS,  vbA  muimu  otZun*  ttaol«cki  atttboritie* 
oitod  I; SetdeOt  2>e<l.  Kfrt.  Ebr.  lib.  cli,  vi  KdUki**  Xtw{attic«  tea^  p.  19; 
iim^  c£  U.,  •sA  Uw  citAtioat. 

A  vtrr  rec«at  comiMUMon  of  %ht  t>e«t  amUtor*  oa  titU  polttt  In  Boirrar  co  Uninm} 
P«)>!i«  Uv,  ob.  U.,  lii,  K       Vol.  84,  «f  Fbilad.  Law  Ljbnit;.. 

*  Contp.»  VHxVot  and  Sut4o«t,      i.,  iL 

In  c<miMx*'Jo«t  witb  U>o  ml^^  of  thU  duipter,  Utex«  will  b«  fi;«qa«Bl  occftatos  to 
k«aU  th«  xtvbdta  of  lavctetiJ^  D^.,  lib,  L,  m  17,  $  202.  Onuua  d«fia!tio  ia  jtue 
civiU  p«rieulo«a  «<t,  pamm  est  exikn  tit  boo  tabmti  pMalt. 
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in  or  by  the  will  of  aociety  or  the  state.  Tlio  science  of  what 
rule  ought  to  bo  mado  operative  by  the  will  of  the  state  is  a 
differert  thing ;  it  is  a  science  of  rules  regarded  only  as  existing, 
whether  operative  in  civil  society — that  is,  enforced — or  not.' 

A  rule  made  operative  by  the  autliority  of  society,  or  of  the 
state,  is  a  rule  identified  with  the  expressed  vtiM  of  society  or  of 
the  state.  The  will  of  the  state,  indicated  in  some  fonu  of  ex- 
pression, is  (M  law*  the  subject  of  jurwprudmcHf  and  no  natural 
rule  which  may  exist,  forms  a  part  of  ths  law  unlass  identified 
witli  tlio  will  of  the  state  so  indicated.  What  the  state  wills  is 
the  conterminous  measure  of  law ;  no  pre-existing  rule  h  tlio 
measure  of  that  will.' 

§  6.  But  a  law  in  thejpHrwf/17  sense  imist  bo  founded  on  a 
recognition  of  the  nature  of  the  things  which  it  affects : — that  is, 
of  a  natural  ktw  in  the  secondary  souse  of  the  word :  for  a  rule 
founded  on  a  contradiction  of  the  nature  of  things  is  a  rule  im- 
possible to  be  executed,  or  cannot  stibaist  as  a  rale.*  There 
fore,  all  lawa  made  for  man  must  recognize  some  conditions  as 
the  conditiorts  of  his  existence ;  ami  hence  a  recognition  of  his 
moral  nature,  or  of  a  necessity  in  his  nature  to  regard  actions  as 

*  Pomat  inclodea  nstoml  law,  derived  bj  a  priori  reasoning,  lb  the  /«tu>— tbo  tub- 
j«ct  of  jnrit}mMkBc« ;  andi  tpcakt  of  soooo  roiea  tu  being  erideat  iHthout  reaamilng, 
and  ^  otbm  «hkh  reouiro  rea«onii^  to  ntaka  them  avkknt  Domat :  CitU  Law. 
TmtiM  00  Lawa,  eb.  U.,  §l~>37 ;  and  lee  Bow^rer,  Univ.  Pub.  Law,  p.  103,  In  this 
trfst«m,  t!i«  mind  of  tbe  ioditidtta!  jari«t  d(it«rmm««  the  law;  it  U  hit  tuhJeeHet  a|v> 
I»:«beo«ioti  of  a  rate  of  aetkmi  and  only  tbat  ralo  wbkh,  in  hit  jodgmont.  the  itats 
ought  to  «nfoK4.  Chase.  D'Agueeeau  amrovet  of  Domat'a  tytAtm  in  thU  n«pect : 
$t»  (Envm,  Tom.  I,  p.  &4&-€.  Mr.  fieddis,  loquirioji  ^  die.,  e.  48,  tay*  of  Kaat^a 
U6ta*^y«lacb«  Anfai^  Grande  d«f  Kecbtktehre,  aitd  Ficbte'a  ilnwdlUm  dco  Katur- 
T«cbui,  that  tbey  ettabUihcd  in  Gmnasy  the  c«ini|4ot«  reeogoidon  of  tno  di«tincttoa 
betwceu  ctHtes  and  lav,  nt  jnriiprods&oa,  biirtween  tbo  kgaUtv  and  the  moraliiy  of 
botnatt  acUona."  But  Hr.  iied^ie  »ome!itaM  rpcaku  «f  jfuWrudenco  as  if  it  oompre- 
landed  the  tclonc*  of  what  ought  to  be  law ;  mn>  InQomec  iU.  4tc,      S4,  S5. 

»  Savigny  •  H«it  Rom,  Keebt,  S  7.  1-  .  "  With  xtferaxH*  to  tbl»  quality  of  the 
law,  by  wblclt  it  has  an  actoal  determinod  existencut  in  rtfcrenco  to  any  gtren  itata  of 
tlilogs  in  which  it  may  bo  a&pea]«d  to,  wo  call  it  po«tire  Uw." 

*  MoUey  da  Jvn  Marit.  B.  iii,  c  »,  §  1,  3.  Fnfendorf;  B.  L.  c.  6.  §  1.  Co.  Lit. 
fa.  87,  b.  Lubttr :  FoL  EtL,  vol  L  p.  98,  349.  "  Law  I«  tbo  direct  or  iudiroe^  «x- 
aUoitov  tmpUadt  real  or  tnj^HWod,  jM&ltlvd  or  aeqt^eaeed  in  exerrt^on  of  tho  will  of 
tnunaa  tomty  r«pre«i!nted  in  tbo  «tat«;  or  it  U  the  pnblb  will  of  a  part  of  htuaan 
(ociety  conftitnted  into  a  ttato.'*  Cotnparo  Eocyc  Am.,  toL  vtl.,  Append.  Law,  dic, 
by  Jodgo  Story. 

*  trig.  Lib.  t,  Tit  17,  §  18€.  Qoas  rcnm  natom  probibeottir  noUa  !«g«  confir- 
mat»  Mwt.  Co.  Lit,  9:t  *.  '*  Lex  ^pectat  natviw  onlinen,  tbo  law  mjxctotb  tba 
order  and  eoorao  mture.  Iax  noa  coeit  ad  iww»wiU]ia.  Tbo  law  eompeU  no  man 
to  hopo««i^  thing!.  The  argument  a&  tmponibmla  f(»cibl«  in  law.  IxnpossibUft  «(t 
quod  uatnna  r«i  ntpngnat.'* 
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being  right  or  wrong,  is  ncccmrilj  made,  aa  tlie  recognition  of 
a  fact,  in  the  act  of  prescribing  a  law  for  bim  founded  on  tbo 
idea  of  distingniehing  between  acHona  aa  right  or  wrong,  or  on 
the  existence  of  a  moral  obligation  in  the  role ;  that  is,  an  obli- 
gation founded  on  his  nature^  and  also  resulting  from  &  law  in 
the  primary  sense.'  Kow,  since,  in  point  of  fact,  all  laws,  en- 
joined by  society  or  tlie  state,  have  bci!)  founded  on  this  idea, 
the  law  prescribed  by  the  state  recogntzes  the  existence  of  a 
natural  law  in  thojprifnary  sense  of  tlic  word  law.* 

§7.  But  since  the  state  makes  this  acknowledgment  of 
natural  law  by  classif^'ing  or  distinguishing  cert&in  actions  as 
actions  to  be  done  or  not  to  be  done,  as  permisstblo  or  not  per- 
missible,* it  so  far  interprets  this  law  of  nature  by  asserting  it 

'  WluiircU :  El«m«nU  of  IhronUlty,  iacloaioff  PoU^,  L,  c  i,  90.  "  Rtghu  are  not 
lair  oul/  nor  jtuiJcft  obIjt,  (sneftnlng  by  Uw'tKtt  Uw  <it  socMf,  luod  lay  jtuttie*  duU 
rtiich  it  risbt,)  Um/  ftrtt  both  tatr  lunl  Jci^cc ;  L««r,  bocftote  Jtutiee ;  JatHoc  «x- 
prcxKfi  in  Law ; "  sad  «««  tbo  nme,  §§  105,  10<^  107.  Lieber :  ToL  EUtl,  B.  U.,  §  3!. 
"Tb6  state,  I  Mid,  U  founded  on  tbe  relatitMU  of  right;  it  ii  a  jitral  Mdetr,  M  • 
cborcb  I*  a  r«li^otu  «ociety,  on  lonuroooe  company  a  finoacUl  a«toolattoa ;  Uui  idea 
of  tbe  jujt,  and  tbe  adicm  founded  upon  tbo  idea  owed  jaiHc<iv  tb«  broad  foundation 
and  great  obj«<rt  of  tbe  lUte."  Tbe  Mme,  §$  SS,  85 :  "  Tbe  itatc  being  a  jura!  aociety, 
and  rtgbu  being  imaginable  between  moral  being*  only,  it  foltotre  tbat  tbe  state  ba« 
UketnM  a  moral  cbaracter,  and  mtt«t  maintain  it**  Tbe  word  jurat  it  alio  employed 
by  Wbewell,  B.  L,  c.  4,  90 :  **  By  tbe  adjective  jurd  we  abaU  deixrts  cbat  wbicb  boa 
reference  to  tbo  doctrine  of  rigbti  and  obligations ;  aa  by  tbe  o^jeetire  moral  we  denote 
tbat  wbicb  baa  reference  to  tbe  doctrine  w  dotica."  And  tbetefore,  tbe  state,  is  c«> 
tobUibin^  coercive  rules  of  action,  acta  jmiditcdig.  Tbe  tvna  juridieei  h  oommooly 
used  as  it  ?ynooyn;<ws  witb  judieiai.  A  tribunal  in  acting  judicially,  aeccassrily,  also 
acts  jortdicolly :  tbat  is,  declares  wbot  is  justice  or  rigbt.  But  tbe  ate,  wboa  it  pro- 
mulgates biws,  ^iromulgotes  tbtm  as  rules  of  right.  Tbe  word  juridical  will  bereia  be 
employed  to  designate  tba  dedarotiou  of  /air,  wbetber  made  by  tbe  legislative  cc  tbe 
jodiciu  function. 

Tbo  term  jh  ridieat  is  sometimes  used  to  designate  th«  prorioee  of  tbe  private  jnrirt  i 
tbe  proper  word  for  wbicb  is j'uruiieat,  (6'«r.  juxistiscb.)  A  society  of  jurists  la  £o»> 
land  bave  called  tbemielves  *'  tbo  juridical  society."  In  tbe  Krencb  vemoa  of  Fatck** 
Juri«ti4icbe  Knoyclopedle,  transUtM  Enoy.  Jitrittifim,  tli^  note,  iti«  nid  t  boos  avoos 
ordinairemeot  troduit  radtectif  allemand  jurittiM  par  haidiqfUt  quoiqns  le  mt^  flraa^is 
signlfie,  dans  Tusage  j^uldi  ce  qui  *e  raroorte  &  la  ittrMic/ton  que  c«  qui  te  rapporta  ata 
dimL  Nous  aurious  pu  wuvent  te  romplaeer  par  mels  comme  U  est  nicestaire, 
surtout  dans  on  expoiu  do  principes,  do  ne  p&s  coafondre  le  dr'iit  et  U  toi,  nous  avoos 
evit6  d'employer  Fnn  pour  I'autre,  jwii£<(ue  (repoodant  k  jir-iitudk,  rtcAtliti)  st  %a/ 
(rep«ddaat  h  gagUlifk)" 

*  Iteddie's  Inquiries  Elem.  &o.,  p.  S,  58.  Tbere  are  noble  passages  in  tbe  wriUnga 
of  Cicero,  and  otben,  wbicb  on  frequently  dted  by  autbon  wbo  bas«  juriM^udfnce 
upon  natural  lata;  (e.  g.  Cic  De  Kep.  iii.,  23— the  paisage  given  by  Laetanttui>  lost. 
vL,  8 ;  Demosthenes  Or.  contra  Ari*t«git.  {.}  Whether  they  bave  been  used  to  the 
purpose  depends  entirely  on  the  deSoitians  assumod  for  these  wordSi  Their  force  diSers 
essentially  as  tbey  are  used  cither  in  » logidativo  or  a  judicUi  point  of  view. 

>  Uobbft:  Leviathan,  Ue  Civitate,  c.  xxvL  De  l«gibus  civilibua.  ^  Legem  Igttsr 
civilem  «io  definlot  lex  civllis  unicuique  civi  e>t  r«gula  qua  dvitas  verbo  scripto,  toI 
alio  qoocunque  voluntttti*  siguo  idci.co,  ad  diittuctinitcm  boni  et  mali  uti  imperot.'' 

Ency.  Am.,  vol  vii,  p.  581.   Apjjcadix  by  Judge  ^lory :  "  By  a  law  we  understand 
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to  be  accordant  wiUi  tlioee  cHfiUnctions.'  Tho  nmintenanco  ot 
tho8o  dieUnctions  being,  Uicroforo,  Uie  will  of  tiio  state,  thoao 
whom  it  appoints  to  cany  out  its  will  are  bound,  from  tlioir 
relations  to  the  state,  to  accept  and  enforce  those  distinctions,  as 
the  criterion  of  the  law  of  nature.  Jndidal  tribunals  consti- 
tuted by  tho  state,  must,  therefore,  in  interpreting  hrWj  re- 
ceive these  distinctions  as  the  exposition  of  the  law  of  nature, 
end  AS  tho  Itighest  rule  to  which  they  can  refer.  Tho  natural 
law  is  included  in  the  law^  in  this  ordinary  sense,  only  so  far  as 
tfie  ktw  is  the  judgment  of  the  stato  upon  wlwt  shall  constitute 
right  or  wrong  action ;  and  it  is  immaterial,  for  tlie  judgment 
of  the  subordinate  tribunals,  whether  tho  jurisprudence  which 
they  have  to  interpret  is  considered  to  admit,  in  tlicory,  tho  ex- 
istence of  natural  law,  or  to  refer  all  rules  of  action  to  the 
authority  of  the  stato ;  since,  suppoeing  it  to  admit  the  pre-ex- 
istence  of  natural  law,  as  a  rule  of  action,  it  assumes  the  inter- 
pretation of  it,  given  by  tlie  state,  to  bo  tlie  guide  for  legal 
decision.* 

I  rolo  t>T««cril>«4  by  tli«  ♦onsreigtj  powor  of  »  stAta  to  Its  ddzeta  or  fabj«cts,  declaring 
mma  rigbt,  enfordng  •om«  dtttv,  or  prohibiting;  «>m«  ftci." 

'  Tbb  rccogiiIri«n  of  motii  obUg«tioa  in  jariapnitienoe  i$  «tttinly  inJ«peo^t 
Uitt  foonifttion  ot  tbtt  obUgaUon,  «u  *  4)«e«tion  of  Etbical  Phlloicpbj.  It  U  im* 
subnial  in  joHi^mtdeneo  wMtlter  the  I&w  cS  ottaxt  1%  eul'M  **  moral  iwom  ;  common 
Mt»M;  tmdmtanding ;  rah  of  ti^t;  tuitwnU  joidoei  natnt«kl  «quit]r  or  good  onltr ; 
troth ;  doctritw  of  ek«tion ;  rept^g^nanoy  to  nstore,"  or  an;  rach  tenn.  ikntbun,  in 
qocrting  thwe  Tarioa»  denot&iiutiiHM  of  tbe  law  of  natitro,  awrrt*  tbe  pr<^«ty  of  fab 
owafavorito  teret,  **tb«  I«v(4'tttiUtT,''or  "greateit  bHmiocM  principlo:'*  wbicb  h 
«^^}/  vagTW,  as  th«  dcicHptio:!  of  m  mto  of  action,  ontil  (ooo  Ifg^aHnr  Is  ammod 
to  extit,  vbo  aball  determtiM  what  it  umfui^  or  what  b  tba  ^mt/m'  happinttt,  S«« 
Benthan'a  Uonb  and  logialation,  ch.  ti^  14,  noto.  And  eotnpara  Au«Uu :  Prov. 
JoriHp^  p.  133 ;  not9,  p.  If 4  ;  Amtin  btlng  of  tha  «ane  rtliical  tcbooL  Alto,  Reddle't 
laaawca  Betn.  ix^  Sd  ed.,  p.  64 — 7S.  UtiUtj'  bai,  in  fact,  alwajt  bew  rtcogiiixed 
in  Jaiidkal  action  a«  an  exponeat  of  what  tho  law  ought  to  b«.  .Sc«  the  fame,  p.  73 ; 
and  that  tb«re  b  herein  no  nal  iacotuittcncy,  «•«  HackibtMh :  I*rogre«ii  9f  Ltbical 


*  3  nodMn**  Adm.  Rep.,  Th«  La  Ixmb,  247.  Sp«aklng  of  th«  •Ure-tnide,  Lord 
Stowell  tava :  *■  I  tunsi  nttutmber  that,  in  dbcouiog  tbb  qneittion,  I  matt  consider  it, 
sot  accotdlug  to  any  privato  moral  apprabtoiioni  ^'my  own,  (If  I  entertained  tliem 
ttrar  totincereliir,)  bnt  a*  (A«  /mo  coariOcw  it."  . . .  <p.  249):  **  An  act  mvut  bo  k^ly 
erimioal— I  mj  l*yaUy  criminal  btcauaa  Dcithw  thb  eoort  nor  any  other  ecu  cany 
iU  pHrato  aMinilwndottii,  ind«pe»dcflt  of  law,  into  iU  poblio  jodgnumU  on  tho  ^nality 
of  actions.  It  most  conform  to  tho  judtmoot  of  tha  law  upon  that  tMtct ;  and  act> 
iw  a*  a  eonrt  in  the  admlnbtratkm  of  law,  it  cannot  impute  crimlnali^  to  an  art 
wheta  the  law  tmpotea  aooo.   It  mast  IooIk  to  the  legal  standard  of  morality." 

HobbM :  Leviath.,  c.  — "  Lcgr«  natone  et  l«ges  elrUta  in  cadem  d viute  •»  mutuo 
eonUwnt."  Massi  Droit  Gommer.,  Tom.  i.,  43.  Soaccia  TractAt.  d«  Cc^uncr.  Qtattt^ 
VIL,  Par.  iL,  AnpL  la,  §  4,  19.   Uegol,  Grondli&bo  d«r  PhllowiOtie  do*  Kcchta, 
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§  8.  Sinco  tho  power  of  tho  statC)  or  of  eocioty,  is  assaineci 
by  the  etato  to  bo  the  rcsnit  of  natural  lavr  in  tho  eignificatiou 
either  of  a  necessurjr  condition  or  of  a  mio,  tho  onlj  natural 
principles,  which  the  laio  can  recognize  as  sudi,  are  thc»o  which 
admit  the  existence  of  society,  as  natural ;  and  no  principles 
can  form  a  part  of  it  which  are  founded  upon  a  supposed  state 
of  nature,  anterior  or  opposed  to  society,  or  on  tho  supposed 
law  of  such  a  state,  as  being  the  true  law  of  nature.* 

§  9.  Tho  actual  conditions  of  human  existence  hsvo  divided 
mankind  into  separate  communities  or  states,  each  called  aovemgn^ 
because  each  exercises,  independently  of  tho  rest,  these  powers 
of  society  which  are  essenti^  to  tlie  purposes  of  such  separate 
existence.* 

The  rules  of  actioa  prescribed  by  any  single  sovereignty  or 
state  are  known  to  the  individuals  under  its  dominion  as  the 
laWy  in  the  ordinary  sense  (in  contradistinction  to  ethics) :  or 
uaiianal  law  (commonly  termed  in  English,  mujiicipai),*  as 

§  S12 :  "  Im  po«idr«a  B«elite  kt  dn&or  du  wma  gsMtsniitiff  ist,  die  Quelle  d«rErlciat» 
al»  ii!$*m  WM  RteMt  lit,  od«r  elgenUkli,  was  Iu«hteAS  Ut:^ — 

Tbu  jtrofKMitiaa  U  «IiboM  tuHnuaI«t«b)ft  IVoia  tb«  wsat  of  an  EostUh  wori  cot' 
nmondibg  witb  tbs  Qkrnnait  AreAi,  Latin  Jtu,  Kmeb  dMt.  £am  being  xuti  sot  to 
designate  tbat  only  but  what  ia  mcone  hj  the  Ger.  0*Mst,  lat,  tar.  Ft.  hi,  (Lidbei'a 
Pol  KiJb^  MCt  80,  a).  Tbe  panage  U  equlraient  to In  Uw— the  rule  identified 
with  tbe  wiU  of  tli«  state,  Utat  whidb  i*  le^  or  aorerding  to  law,  (/«c  toi,  OmU,)  is 
the  meaas  of  aseettaining  that  whicli  is  the  rule  of  right-~the  Jurvl  role,  Jtu,  droit, 
J^ht  .*«—aBd  noS  viet  wT»a. 

The  American  Literature  on  the  SlavetT'  qneitiaa  aSbrd*  aumherlesi  Instascei^  in 
which  tlie  cocvme  of  this  propofitioti  is  made  the  fooadatioa  of  the  a»;ament 

*  Spinosa:  Tnctatos  Politid,  cap.  a,  15.  D&nat:  X^Civ.  Tt..  eh.  ii.,  §  2. 
Cooiin :  Introd.  Xiitt  Phila,  p.  1 1 ;  In  the  jplace  of  primitivo  naclotf,  when  all  thing* 
were  In  coaAuion,  nan  created  *  new  todetj  apcm  the  huia  cf  single  Idea,  that 
of  jttitieeu  Jtutiee  establlabed  eonstitntes  the  state.  The  use  of  the  state  ts  to  cansa 
justice  to  be  respected  bjneans  of  force.  •••  Hence  ariiM  a  new  state  of  sodetf, 
eitii  and  polttisal  society,  which  is  nothing  less  than  jostice  aotisg  b/  neans  of  that 
legal  <»der  which  the  stuto  rtprMenta." 

Pr«f«««or  Kostet'ii  Introdoctory  Lectwe  befi>re  the  London  Univen^ty.  Law  Uaga* 
lint,  M.  Y.,  ^'eb.  1852.  **Jf  asked,  thmfore,  to  exphdn  th«  expresdon  enplojed  alt 
the  oatMt— natural  law,— the  answer  wonld  be,  that  portion  of  noral  obligation  which 
Is  enfbfceaMo  bj  mbUo  anthoHtr.*  Comte  x  Tr.  de  Legislation,  lit.  L,  cm.  6.  Cora- 
pare  Calhoon,  A  uifqiaUtion  on^GoYernment ;  Wori(%  toL  L,  p.  08. 

*  A  fiurt  assntBcd  ia  eircty  tyttem  ofjarl^irttdencei.  Comp.  Lieber :  PoL  Eth.,  B.  ii., 
$  61.   Bla.  Com,,  vol.  L,  Introd.,  p.  42. 

*  This  poftion  of  the  subject  ef  jurifprodence  Is  ogcdinarily  denominated  municipal 
law  hy  Kogllsh  writer*.  Blaekslone  (Comm.  I.,  Introd.,  p.  -M)  is  moat  commonl/  ein^ 
as  anthorit)*  for  its  use  t  but  it  wa«  eniplojred  bj  English  lawrer*  long  before  his  time, 
(ice  L  Vaughan,  R.  101,  anno  17,  Car.  ii.,)  to  signiiy  the  Jaw  of  any  one  state  or 
nation ;  or,  what  is  cotnaouljr  called  "  the  law  of  the  land."  Aeeordlstg  to  the  anali^ 
of  the  languages  of  Continental  Europe  wtnieipal  la»  wonld  iiaplj  the  local  law  of 
ecttM  poUttcal  bodiy  lees  than  a  state  or  nation — the  law  of  a  munictpiKm,  a  town  or 


proceedi&g  from  tibe  autlioritj  of  a  singid  politj  or  state,  and 
iiaving  effect  only  mMti  the  territorial  limits  of  ii»  dommion. 
liSiesa  rttlee  may  or  may  not  be  con6i8t<i^.nt  wtih  the  law  of  nature, 
or  tme  principles  of  ethicsi  but  in  being  prescribed  by  the 
highest  power  within  the  Bmits  of  sncli  state,  and  consUtutisg 
the  Judgment  of  such  power  on  tlie  principles  and  effect  of 
natural  law,  they  must  be  taken,  within  tho^^o  limits,  in  all  legal 
or  judicial  considerations,  as  the  highest  ntlo  of  action. 

§  10>  Since  the  whole  "variety  of  humais  interests  and  action 
cannot,  &om  their  nature,  be  distinctly  divided  among  and  in* 
clnded  under  the  limits  of  Cerent  statesj*  the  powers  of  society. 
In  refeK$nce  to  snch  interests  and  action  as  are  beyond  tite  sepa< 
rate  control  of  single  stat^  can  only  exercised  among  stat^ 
recognising  no  superior  among  themselves,  by  a  united,  or  re- 
ciprocal reference  to  principles  of  antecedent  autliority  and 
universsl  obligation.  'Miey  must,  therefore,  refer  to  the  condi- 
tions of  man's  existence  (a  law  in  tlic^  secondary  sense),  and  to 
human  reasoning  in  regard  to  thoao  conditions,  as  giving  tlie 
only  law  (independent  of  ag{^i»-3ments  .vhich  themselves  rest  on 
that  law  for  tlieir  obligation)  which  can  be  recognised  as  a  rule  of 
action  and  one  of  natural  origin — an  origin  distinct  from  tlieir 
own  juridical  will.  But  because  they  recognize  no  superior 
among  themselves  in  determining  that  law  of  nature,  Uie  only 
exposition  of  it  whidi  can  have  Iqfd  force — that  is,  a  force  like 


dQr,  orat  ntotl,  of  a  protioes.  Tar  a  josUS^fttioa  of  tMi  ww  of  tlw  term  nationa* 
me,  compm  Ikatlmm**  Mcurals  and  L^^atioo,  ck  xvlil.,  26.  B«4dite*«  Inquirifts 
93, 94,       aacl  Uto  xamo  aat&ot'a  Jl^toHea!  VU»w  of  tlio  Law  of  Muit. 
CotioniarciO|  pt  I. 

With  jurists  wito  Isave  QM4  Uta  latia  lai^oaga.  Ju*  elvii*  bem|>!oT|ed  as  tbatMolr- 
alent  of  toat  «lt{dN  U  hm  jencHstnatied  mtw»M  h»,  aa  \iy  Gmtitt*,  B.  at  f.  Froi«g., 
§  1  i  ^'JasdvAe,  B««taaoi»,  «lv«  qtxoi  vi\tfmp»tti\im  m'*Sx^  A«t4  compare  Hobben^ 
deHsItloo  <^^(tt  (attta  §  7,  n.)  Tba  term  Hat  gemsvX'j  the  aams  foK«  with 
iht  olan^cal  ftomao  jmrna :  mt  h  ym  alao  aomoitoea  ^axti  bv  them  io  ot!i«r  tmm, 
aa  will  1»  thotrn  hmaAeri  fch.  ir^)  aod  cotiijtaro  Smith's  Diet.  Antlq.,  Jos.  Tha 
mune  ^'dv!!  law  **  eaanot  vm  g^voa  to  thai  which  h  iiant  ea!!&diiuilM»«t2!aw«  ilaoa 
It  U  alm^  used  to  lodlcate  tho  Soaaiaa  lavr.  or  tho  Bosuuo  law  as  generailjr  nie<^va4 
la  JStuope^  in  contro^loelioa  witifi  fiagjiih  contmoa  law,  and  U  alto  ea[}dojt4  to 
dteileoato  ttuu  portlQa  of  th«  law  vhldt  does  sot  i&c!o4[o  jmoitiTe,  or  tha  •O'CalhKl 
"ocuttloal'*  iaw. 

'  Bowyer  i  Univ.  Tib.  law*  }>.  130 :  '*  For  U  h  hapoa^la  to  coolBRe  tho  effacta 
lactsMipal  laws  ahu^ote)/  withta  tite  teiTitories  of  each  steta;  imit  thetdbrs,  tho  laws 
ei£  diffisreateottotrieahavo  pohita  of  «oat«ct  which  aiiaa  iVom  the  seaara!  ittterooano 
of  roat^iiKl,  and  oiar  tM  looked  tapott  as  a  tacmmy  part  of  tho  aeSsnio  of  laws  whidb 
£t^[idato  tha  worldt  divided  aa  !t  i*  iato  iodlapondeat  natioot  and  aovenilgetl^f.'* 
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that  of  ih6  law,  in  the  ordinary  sense,  as  above  defined — ^mnst 
be  tbat  wbich  h&a  been  allowed  hy  such  states;  each  con- 
stituting an  independent  anthoritjr  in  ascertaining  the  true  prin* 
ciples  of  that  law.* 

From  this  mntual  acknowledgment  of  principles  of  natoJiU 
law,  and  the  agreement  of  sovereign  states  founded  o\\  them, 
arises  that  which  Is  properly  called  ini4!tmaMotuU}mf  in  respect 
to  its  objects  and  jurisdiction,  bnt  oilener,  perlmpe,  tlie  law  of 
nations : "  a  name  nsnslly  taken  to  be  more  appropriate  because 
the  term  majr  mean  either  a  law  of  which  nations  are  the 
authors,  or  one  of  which  natioos  are  the  snbjects.  And,  indeed, 
this  law  limits  in  some  re>8|)ect8,  and  in  others  extends,  the  action 
or  authority  of  separate  nations  and  sovereignties  |  but  while  it 
derives  its  force  and  oHgin  mainly  from  principles  necessarily 
acknowledged  among  nations  as  having  the  character  of  a  pre< 
existent  natural  law,  it  still  is  made  to  have  the  e0cct  or  actnal 
force  of  law  by  the  action  of  those  nations,  since  each  claims  an 
equal  right  to  define  or  inteipret  the  supposed  nutnral  law, 
equivalent  to  equal  power  of  legislation.* 

§  U«  When  this  iatsmational  law  or  law  of  nations  is  viewed 
as  a  rule  of  conduct  between  nations  or  states  as  the  subjects  of 

*  7  Ctmiacbt  I8S~7.  Mftnb«n,  J.  Bfintiuun  (Morals  aitdi  c  19,  §  S)  {hto- 
pomA  to  uM  iflten»tio&a!  ta«r  ta  tbif  i«n»,  foUowing  D'Aguemno,  (CSot^  T.  L,f,H%) 
midttgt  I7S7.  and  I>r.  Zwitsh,  1&3€^  wbo  dUtmgaUheel  ju*  inier  mntet  from Jm  gm- 
tinrnf  tm  Ee^io:  Ekm,  Xtttenmtiofui!  L«wj  Ai^eaton't  I.  L.{  WitdmAn't  Inttitttt«t 
of  dd.  {  K<BiiK«  Dtt^t  htUtmailomi  PriWl,  §  2. 

Bt  Cota^  B.  t :  Xntxo.,  p  43,  B.  ir^  67.  Saam :  Do  L^tmt,  eta,  ZJb.  c  2,  & 
*'  Nttttquam  «»ini  dvit«te«  tm%  tibt  tam  iitCBcIetttei  qtuua  Indlgeane  mutao Jaraniltts  «t 
•ocietalt!,  iitterdtam  ui  majorem  otilltnteis,  ioterdum  ob  sumisSti^in  morolvta.  Hoo 
^tttr  mtiom  UvUgmt  aJIqito  jtiro  qw  «[iriganiaretreot«(»d{n««turii}  boe  gettere«Qei«> 
Um.  Kt  <|uamv{»  mamm,  tx  parte  hoe  fiit  {»eir  »tioae»  SAtainIstn  ooo  taioen  cnlSdfeo- 
ter  «( immdiiato  qaoad  oQmltH  idoMae  qtedaUii  jur»  potemut  (tiu  camndem  ge&tiam 
{ntrodocl"  ^Vitewidt:  £1  of  Mom  ^e.,  B.  It,  vL,  $  314.  "Bnt  tbo  geaeni 
ntki  Rod  Aoaktgtes  of  ictatttml  lead  to  deiieimiaatlotts  tlvo  Tight*  aod  ob%at{ont 
of  natiotta  wtiksh  fona  a  hoif  of  ae!c»owIed|ed  {aw»  This  bodjr  law  is  Jut  {«ttr 
ffmieti  kA  ma/  bo  t«nttdl->-Int«rsatIoiSfti  Jru$!* 

*  Fo(ii»dofC:  !>jrolt  dote  Mac  «td«sGe(i>.|  S,  e.  iUn  $  7.  Grotlus:  B.  et  P. 
PrdE<^.,  g  17.  "  £t  boe  Jna  &A  qn«d  gentiam  d!cit«r,  quotios  id  nomflu  a  jure  natomll 
dMoouImm."  Giotiu*  Kf«ir«  to  wttmatUmat  taw,  tew  of  wbkb  nations  tuct 
tki  t)»)ectii^  aod  anaea  Aroea  tbdr  confeat—"  ita  bter  dvitatat,  act  omoes  aut  p}eraiq(»e, 
8x  eoaaoim»ittr&  qnaidam  xia»d{i<>taentnt'*«--iR  tlio  pmtt  sec^^  deSidt^  tMajuSj^* 

In  otW  pteces^  Grotios  ^Muika  of  tbo  term  Jh*  gmiitm  a«  babg  «sed  »t  wbat 
be  calls ite*  mttmtlet  as  eb.  {.» |  i4~»*^jas  natame,  Q»od  ipian  qooque  gantlom  d!cl 
aolot;  "la  same  cbaptor,  $  11*  1,  b«  W)m»t  tb»  disttectton  aaado  te  <tbe  Hotaan  tetr bo> 
tweeft^us  mtHnUi  waijmffwttmn,  com^dorit^  it  »*  ootof  a>«,  tmrn  vixttllam  habett** 
Tbo  rteccsslt;^  of  prssemag  gaeb  of  Ibeaa  slg«{fi«ations  of  ^thm  will  be  iliowa 
buBxtiaafter  in      ebaipter  aad  ia  tbs  secowt 
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that  law,  and  is  compared  'witli  tbe  mnnbipal  law  of  any  one 
of  tiioso  slates  mroforence  to  tlie  relation  of  superior  and  inferior^ 
wBicb  is  a  pro-cadstent  condition  of  law  iu  the  senso  of  a  rtile 
of  action ;  or,  in  other  words,  when  its  auihoniy  is  compared 
with  that  of  the  mumoipid  (national)  hiw  of  any  one  state  as  tho 
role  of  action  witlun  its  own  dominion  or  national  limits,  it  is 
at  once  seen  that  the  international  law,  in  tliis  point  of  view,  is 
not  strictly  a  lawf  since  the  mutoa!  indepondonce  of  nations 
precludes  the  idea  of  that  relative  superiority  and  inferiority.* 
It  is  only  a  rule  of  moral  obligation  for  nations  or  states  in  their 
political  eKJStence*  But  so  far  as  this  intemationnl  law  aSccts 
the  actions  of  individnals,  and  is  enforced  by  the  autliority  of 
some  state,  it  becomes  a  law  in  tlie  strict  sense,  and  at  the  same 
time  becomes  identiilGd  with  municipal  law,  in  becoming  a  part 
of  the  law  enforced  by  a  state  within  its  own  domain  or  national 
jurisdiction. 

§  12.  It  is  only,  therefore,  as  a  law  heiwem  states,  as  its  sub- 
jects, that  international  law  has  a  separate  existence  fVom  muni- 
cipal law ;  and  in  this  application  of  the  international  law  it 
receives  the  mame  of  a  law  only  by  way  of  analogy :  tiiat  is,  it 
is  only  analogous  to  a  law  in  the  proper  seme.  When  inter- 
national law  is  enforced  by  some  state  within  its  own  national 
limits,  as  a  law  in  the  strict  sense,  it  is  ^len  distinguished  from 
the  municipal  law  only  by  its  having  a  dijETerent  application  and 
effect  Its  legal  authority,  whenever  it  acts  as  a  law  in  the 
proper  sense,  is  identified  with  that  of  some  municipal  (national) 
law,  or  the  law  prevailing,  territorially,  under  the  exclusive 
domJuoion  of  some  nation.' 

§  13.  The  distinction  thus  made  in  the  law,  of  being  inter- 
national and  mnnioipal,  indicates,  at  the  same  time,  the  various 
nature  of  its  jurisdiction,  or  the  variety  in  tlie  objects  and 
interests  whidi  it  affects,  and  the  difference  in  the  nature  of  its 
origin,  m  either  in  the  associated  orseparace  authority  of  nations 
or  states.  And,  though  this  distinction  is  not  founded  upon  a 

'  Bft:pevtt] :  Xattit.  cb  drde  d» !» luktaiti  ct  g«ni>  aoto  10,  dm  1  Liv.^  p.  tiU. 
Wh«atoo  t  Sfltenut.  tx«^  {>.  17.  D'Agnemwa  t  CEuvm,  Tom.  h,  p.  Ait, 

*  Esdiilo  i  liUtwr.'  TIaw  L.  of  JKDurit  C<Ha.»  ii.  SI.  Benca  cftUe4  hy  Aoitia  t  Fror. 
jQii>&,  B,  ^7,  *  law  c(  "  poiltive  moniliiy." 

*  Reddtft't  Xi^cdirieii  In  lateratiUoiMl  Law,  2di  »dL,  |>,  41S»  ISC 
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difference  in  tlio  origin  of  the  law^  m  being  in  part  derired  from 
natural  pn»c}ple8>or  principles  of  etliic^i  and  in  part  from  tho 
will  of  society,  neitlicr  does  it  imply  a  denial  of  tlio  moral  foan- 
daUon  of  either  of  these  divisions  of  the  Im  in  the  obligation 
of  natural  rules  of  action.  On  the  contrary,  each  of  these 
manifestations  of  the  power  of  society  rather  si^erts  tlieir  exist* 
ence  and  authority :  justifying  that  power  on  the  ground  that 
thc^e  rul^  are  made  efScaciona  by  such  manifestation.' 

The  international  lat7,  otlierwise  called  "  the  law  of  nations,^' 
in  the  acnse  of  a  mh  of  which  states  are  the  sttbjcets^  as  well  as 
tlie  municipal  law  of  any  one  state,  may  or  may  not  he  consistent 
witli  the  true  dictates  of  natural  reason,  or  what  ought  to  be 
received  among  all  nations  as  natural  law.  Each  of  Utese  divi- 
sions of  the  law  has  changed,  while  constantly  claiming  to  agree 
with  thoto  principlcis.  Whatever  may  have  been  the  specula- 
tive opinions  of  philosophers,  natural  law,  or  right,  has  always 
been  confessed  by  states  and  Jurists  to  exist,  and  to  be  of  con- 
stant obligation;*  but  has  had  c:Seet  as  law^  in  thejsen^  of  tlie 
subject  and  guide  of  judicial  decision,  only  so  far  as  aeknow- 
ledged  by  sovereign  powcre,  nations,  or  states. 

§  14'  It  is  not  here  denied  Uiat  the  true  law  of  nature,  the 
uucliai^^gG&ble  dictates  of  just  reason,  being,  by  the  supposition, 
co-existent  with  tlie  nature  of  man,  must  bo  coi»tantly  binding 
on  all  mankind,  independently  of  the  provisions  of  human  law.  * 
llie  nature  of  the  mind  being  such  that  man  is  capable  of  moral 
choice  independently  of  all  earthly  power.*  The  agreement  of 
tlie  human  law  with  the  natural  or  divine  precepts  must  in  each 
case  be  a  question  which  each  person,  subject  to  both,  must  de- 
termine in  his  own  eonscience  for  himself;  though  tlie  hnmmi 
law  may  not  allow     ilecision  to  have  any  practical  effect  in 

*  Cofnii«r«t  OR  thtt  qii^tiion,  PhlUEmore:  Tntnm«t  law,  rntroctaoUffiBi,  ftndl  dt.  UL 

*  lielteet  !>ol  Kttt,  B.  gSS,  40,  il.  Bowyw:  Voir.  PobUo  law,  W.  IRui- 
ik**  Xn({t4}r}«t  Etem.  da^  |>.  9,  SS. 

'  AttftfB  c  Frov.  of  tinrim,  pi,  3S0,  n.  4.  "AQ  tli«  oldler  writ«r»  on  t&o  «o<<«I{od 
law  of  iijtttont  becmantlljr  blmi  aodi  eoiiftmttdl  intersfttloeAt  law  as  itif,  wiili  tnteiw 
tMtlonc^  iaw  n*  It  a»sk  to  tMs;  wttit  Utat  it^enaittatQ  lonoUtfa^  wlilcsb  Ui«y  f«j>pow 
it  «mdl  \>»,  {f  it  oooSffmn}  to  tbtt  {ad«t«n»iaAf«  ii^netMog  wMoh  ihny  atjrto  tba  law 
of  aatum.** 

Von  Martenn  was  tl»«  flnt  writer  who  pelntol  out  llto  t>ec<!>iti^  of  avotdinpr  this 
(weforion.  8cs  Mrnimti  Law  of  Natkmi^  clu  I.  RfldiUa  t  Ituj.  to  Intanuitiosal  Xaw, 
ii.  (  an4  Attitln.  contiimtion  of  not«  cited 

*  LJoW*  Pol  iUh^  K  iw.,  «.  S. 
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fisccnsing  &  violation  of  Un  own  provisions ;  it  being  cs««ntial  to 
its  own  existenco  tksA  it  Bhoukl  itsolf  deciclo  as  to  sncli  ftgree- 
ment,  and  enforce  its  own  conimimds  witliont  regard  to  any 
otiter  jadgment  And  in  ibis  respect  it  is  immaterial  whether 
t&e  individaa}  opposes  to  tlie  wtU  of  the  state  his  single  judg- 
ment of  the  natural  law,  or  refers  to  a  recognised  body,  or 
chnrch,  as  aafihoritative  In  sucli  qnestionit.  authority  of 
6i2ch  church  in  matters  of  law,  resting  on  its  being  supported 
by,  or  identified  with,  tiie  supremo  power  of  tlio  state ;  and  in 
the  ftbsoiice  of  such  identification^  acting  on  the  individual  by 
his  Toluntory  choice,  or  the  judgment  of  his  conscience.' 

§  15.  Municipal  law,  according  to  Blackstono's  definition,  19 
**  a  rule  of  civil  conduct  proscribed  by  the  supremo  power  in  a 
Btatc,  commanding  what  is  right,  and  prohibiting  what  is 
wrong.**  The  latter  clause  of  this  definition  has  been  criticised 
as  snperfiuotis,  if  tliat  be  riglit  which  the  supremo  power  nmy 
call  such  J  or  inconsistent,  in  denying  tlio  gupremacy  of  tlmt 
called  supremo,  by  implying  another  legal  criterion  of  right 
than  its  own  judgment*  And  in  Blackstonc*s  analysis  of  this 
definition,  speaking  of  "the  declaratory  part" — "declaring 
v?hat  is  right,  and  prohibiting  what  is  wrong,"  he  says,  "  it  de- 
pends not  so  much  upon  the  law  of  revelation  or  of  nature  as  o\i 
the  will  of  the  legislature*" 

Tlie  supremo  power  in  tho  state  must  necessarily  bo  absolute, 
in  being  subject  to  no  judge.*  Jt  may  give  to  its  own  will  the 
name  of  right,  and  enforce  it  as  kw ;  but  as  the  essential  con* 
ditions  of  man's  nature,  and  tlio  ends  of  society,  must  always  be 
the  same, — to  support  which  states  exist,  a  violation  or  denial 
of  their  existence  would  be  to  tlic  same  degree  a  dcstniction  of 
the  basis  of  the  state,  and  %?onld  free  the  individual  subject  fVom 
the  obligation  of  obedience.  The  limits  of  the  definition  aro  a 
fi|Ui^tion  of  political  ethics  rather  than  any  part  of  a  view  of 
the  lam;  whicli  should  be  a  statement  of  what  «>,  rather  than 

*  WAgpmt^nt  (EqVh  Tots.  L»  €SS.  Them  sr«,  &f  c<mm,  mnoy  wriUn  wbo 
might }»  i^ei  «j»io«t  Utb  rivw,  Coa|ton>  Tktfiyt/*  Univ.  Tub.  Law,  p.  7S — 87. 
Bftai«n'«  8ign«  of  ih»  Timn,  v. 

*  Imhm  i^lA'Anpim  «.  M(N»ni  m4  otlurr^,  7  Totent  lU,  8IS.  Jolm»on  «T. — "Tlie 
£ower  «)ci»ti»g  ia  vmry  hoiy  {wiitic  U  im  abmlttto  dei^Hitm.'*  Paley  t  Mor.  ai)4  PoL 
PMlt  B.  vl,  e.  e.  Bodia  t  SUffnh.,  B.  1, 0.  8.  A«ilio:  Prov.  Jar,,  p.  S^9S. 
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of  what  ought  to  hf*  for  whicb  purpose  tho  abridged  dofinition 
is  cf  mprchensivo  cnongli — "  municipal  law  is  a  rule  of  action 
prescribed  by  tho  highest  power  of  a  state  j"*  not  regarding  it 
as  capable  of  being  wrong:  that  is,  not  judging  it  by  any  nilo 
out  of  itself.' 

§  16.  Tlie  snprcrno  power  of  a  state,  or,  more  correctly,  the 
rson  or  persons  holding  that  power,  may  always  claim  to  inter- 
pret their  own  legislation  by  a  t*efercnce  to  natural  law,  as  hav- 
ifig  been  always  tlio  guide  and  exponent  of  their  intention.  And 
in  every  sovereign  nationality  this  power  most  exist,  and  bo 
somewhere  vested.  Such  Interpretation  from  the  eource  of  tho 
law  is  practically  identified  with  tho  sovereign  act  of  legisla- 
tion. But  tlio  administrators  of  the  law,  as  snbordinates  of  this 
sovereign  power,  or  of  its  possessors,  either  executive  or  judicial, 
cannot  assume  to  themselves  tlie  right  of  annulling,  by  a  de- 
cision under  the  law  of  nature  appealing  to  their  consciences, 
the  decrees  of  that  sovereignty  which  gives  them  their  powers, 
and  determines  the  limits  of  their  judgment/  And  whore,  by 
the  law  of  that  sovereign  will,  tlio  ordinary  coume  of  legislation 
is  delegated  to  limited  governments,  the  possessors  of  legisla- 
tive power  cannot  alter  the  limits  assigtied  to  them  on  grounds 
derived  from  the  law  of  nature*  So  far,  however,  as  tlie 
supreme  power  adopts  the  natural  law  in  the  expre^ion  of  its 
own  will,  and,  which  is  essential  to  sucli  adoption,  refers  to  a 
settled  interpretation  of  it,  it  becomes  municipal,  or  inter- 
national law,  and  the  rule  for  private  action  and  judicial  de- 
cision.* 

'  Quid  «it  JnrH  &o»  qol4  s<t  Jutum  nat  Snjoitam.  AtttHn:  Pmr.  Jnr.,  |t.  376, 

*  Kvm'»C«mtft,,lACt.  xx^pr.  "  Uxtaioiipti  law  !*  •  rote  of  civil  eoMOfit  pr»- 
ierfb«4  hy  tlt«  ratntime  ^w«t  of  a  ttaio.'* 

*  Co.  Ul«  fti.  i  1<X  « >  Of  ti»«  {MW8I-  of  PArtUmmt,  Qoa  (!  cat  do  gnutd  httnwr 
«t  jtijMiWt  ct  nv»  an\  adl  ima^nftr  eboM  (Uihenqroblo  t"  cit««  PI  Com.,  S9S,  h.  Doofor 
and  Studiifliv  ca.  fol  I&f.  ComjMurtt  a  MmmaiT  ofvmioiui  autltoritks  on  thU 
point  in  Comment.     CmgU  and  Stat  Law,  by  E.  F.  Sti^tk,  ch,  vli 

«  Qaoon'*  Em«7I»  S7.  Catikr  v.  BuU,  S  Dallaa,  S96,  Eaai'a  W.,  to).  L,  Eua^ 
on  tlt«  KaealUat, 

*  K<»rt«wtt«:  d»  Lao^Hnii^  eii.  xjH. 

*  Avurtin  t  Trav,  of  Jtiriitprndimco  Datemtned,  ja^  ITSw  *^Tba  poriktt  of  Uia  prnd- 
tive  taw,  wblt^  It  puttvl  of  (ha  A»»  </  nahtrt  (or,  lo  tha  Icugnago  of  tbt  tmmoi 
^vsiOB,  wUcli  i$  pftToel  of  tliO  Jm  amttum)  h  oAea  aapfKMod  to  «man«t«,  vim  as  poc^ 
tiTo  law,  Drom  a  dirba,  or  natianaiointe.  But  (a^mitliag  tb«  dbtinotioa  d  pcm&n 
law  iflto  taw  txttturn}  and  taw  piwIUvo)  It  h  manirtit  llutt  law  natoraL  cosddaiod  ai  n 
poftioa  of  potitlvo,  U  tbo  oreatu.'o  of  tiuman  loventgaii,  antl  not  of  tli4  uitlca  aooarete. 
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poemvB  LAW. 


§  17.  If  natural  law  were  to  be  recoguized  in  jurisj^mdence 
as  a  rule  exbtlog  anterior  to  the  will)  and  independent  of  the 
action  of  states,  or  society,  the  portion  of  law  wliich  is  confessed 
to  originate  solely  in.the  will,  or  decree  of  states,  might  properly 
be  distinguished  in  jurisprudence  as  a  separate  division  of  law.^ 
When  this  distiuotion  is  xnr.dc,  such  portion  is  known  as  jmi- 
two  law ;  which  designation  is  proper  for  the  purpose  when  the 
term  is  understood  to  refer  only  to  the  origin  of  diat  portion  in 
tlie  will  of  the  state.*  But  if  tlie  tcnn  jpositim  is  used  to  ex- 
press the  autlioritativo  nature  of  the  law,  no  one  part  of  the  law 
ia  more  entitled  to  the  term  than  another;  it  is  all  equally  an* 
thoritative,  whether  a  rule  of  aatunil  origin,  or  originating  in 
the  autonomous  decree  of  tlie  state.  If  the  temi  is  usod  to  mean 
titat  which  is  determined  upon  by  the  state  as  its  will, — set,  set* 
tied  xij^onfposUw^ — ^po^itivo  law  includes  all  law  recognized  aa 
a  jndiciol  rule,  or  ^Ae  law  in  the  sense  herein  before  given  as  the 
ordinoT)'  sense,  vijt,,  those  rules  of  action  which  are  enforced 
by  the  authority  of  the  state.*  Some  term  is  necessary  to  ex- 
press a  rule  originating  in  the  decree  of  the  state,  and  since  tin's 
term  postiHve  Utw  is  commonly  used  to  disttngm'ah  such  law' 
from  TvA&i  of  natural  origin  enforced,  by  tlie  state,  and  is  also 
uficd  to  express  the  whole  of  law  in  tlie  ordindry  sense,  the  term 
pmitiw  law  has  become  a  somewhat  ambiguous  one.  Pmitim 
luio  is  now  used  by  the  best  authors  to  signify  every  rule  that  is 
Um,  Jurisprudence  is  defined  by  Austin  as  being  the  science 
of  positive  law ;  that  is,  the  science  of  what  tlie  rul«  given  or 


To  t*.y  thai  U  enurnkte*  wt  yot^rt  law  (nm  a  Divine,  or  aatnral  mukw,  U  to  eonfotmj 
]Maiti9«  b«r  irilh  Uw  wbenoo  !t  (•  r4ub{«t«(t,  or  with  Uw  wtwrotinUt  it  confonxuL" 

I  Qvatlat:  B.  et  P.,  Lib.  c.  ix.  I.  Ret  «t  t«fti«  Jitri*  itlgnSScatto  qtue  Ubm 
T«kt  qoodi  Vsx,  quollo*  Tox  Hffit  IttffciM^ttttt  <«tnitnr,  at  tit  ngnln  Mctuum  mornUtHn 
obliitsat  id  H  qoM  ntctoa  wt,**  eta  8.  Juris  it»  (woeptl  <^tia*  partitio  ost  qtua 
•p«td  Arittotakm  cattlftt,  xA  At  ftUdI  jn*  i»tanif«,  tSivA  ira1ttnt«ri«m,  qtiod  Kte  legitimttm 
Toe«i^  l«gi«  vM«twb  itrieliat  poiito  t  iaUtiam  lAthip  to^^i.  eonttitaitam.  Icbm  dia- 
crimen  »im<i  Htismot  n^erira  Mt,"  ote. 

Uxtg^'.  EncardoiMBdl*,  16,  so.  9,  taltt»  joi  conttlttttari,  or  quod  inM  poimltu  tiU 
oontUtwt,  for  V»  Latin  torn  c«m«p<mdlog  to  wb«t  in  in  thft  t«xt  o«!led|MMrtat  Itne, 

MO.  IS. 

*  Compftro  Neu  «.  Pansf  9  Qtof^Ki*  R.,  876. 

D'AgiMMMnat  <E«m%  Tinb.  p.  SGO.  **  Aa  milku  d'lm  gnuid  msAtt  do  loix 
|M«ii{v4M  ftNBmSM  mur  bo  tDcenas  im  Peai»!e%  cm  p«r  U  vcimiA  Soartnim  do  Leglm 
lat«ttr.**  Bot  to  vm  mow  toL,  u,  447,  witmd  U  diMrltoimted  fxtm  paeiefM  U«. 

*  1  Ymii^uui  It,  101,  (na*9 19  dir.  Ih)  For  l!w  fi««bolcl  it  not »  wOmA  Htlag, 
tmt  luth  Its  «mme#  by  the  potitivc  mnnisfpal  law  of  Ute  kinf^dotn.** 


JDAISPltCOBNCB  PRFOfED. 
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allowed  hy  tho  stato  Xlto  science  of  what  ouglU  io  Ic  the 
rule  is  the  science  of  political  etliics.' 

§  18.  If  jtirisprudonco  is  taken  to  be  the  scionoo  of  law  in 
the  strict  and  proper  sense  only  (which  involves  the  relation  ol 
a  superior  and  inferior,  §  1),  it  is  the  science  of  Uie  law  of  a 
single  nation  only,  i. the  science  of  some  one  municvpali  or, 
more  correctly,  of  some  one  national  law ; '  and  tlio  ini^'- 
mtional  law  is  known  in  jmisprudence  only  as  a  subordinate 
part,  of  some  one  such  national  law ;  or,  in  other  words,  tho 
international  law  is  known  in  jurisprudence  only  ns  it  may  bo 
applied  by  one  national  source  of  law  to  relations  of  privato 
persons  which  grow  out  of  the  esiatence  of  otlicr  nations ;  sinco 
international  law  is  not  law  in  tlio  strict  sense,  except  ns  it  may 
be  enforced  by  some  one  nation  (ante,  §  12).  Ilie  term  ffeneml, 
or  unimrsal  juri^stprudencey  would  signify  only  the  aggregated 
science  of  different  systems  of  national  or  municipal  law. 

§19.  But  since  tho  jurisprudence  of  each  state  (as  a  conse- 
quence of  its  jural  character)  recognizes  nattiml  reason  .as  a  rule 
of  intrinsic  force,*  and  in  its  municipal  and  international  law 


'S«vl^yt  Heai.  Rom.  R«cht|  gS.  Atut{»t  Pror.  Juxiip.,  pi.  181,  and  uotM: 
iiliio,  p.  Iv7,  und  <»/«,  p.,  n,  n.  3.  M«ckeldior,  by  Kaafmiiitn :  Introd.,  §g  3,  &,  oaa 
tim  Rot«ii,  dJ»l!ngiiI«hIj4;;  Ibe  nHIowphy  of  poiltiro  law  fVoa  jphUotopyciil  iaw.  Com< 
paro  Doctot  and  Stadotnt,  ch.  ir. 

Juriirpmdft&c«  U  Msnotimes  uted  (n  the  Mn«t>  of  the  Ktenco  of  ab«t)r«<^  rigltt  lAOf^a 
})(K!(Ki^M^«,  (!<«w  LiK,  N.  S.,  vol  44,)  p.  5.  *'  Jtirimfodcnco  i<  thetelenca  of  right" — 
Brando**  Diet.  Mr.  Cu«}ilog(IntnidL  totho  Study  of  (««  Romut  Lair,  Bortoti,  1851,  p.  6) 
take*  it  la  (b«  mow  of  tho  appUoatlon  of  law  to  parttoutar  c«M*;  asd|  to  p.  169,  girea 
it  the  aenie  of  unwritton  law,  common  Haw,  aad  Jddtcial  law:  be  auo  tiMa  tho  t«nn 
^'juriipntdcntial"  a»  nynoojrtnott*  withji'wrnt  With  the  French  Imvmi^aiipntieim  i« 
coatmted  with  the  /cit,  Prqjet  (of  tho  Code  Civil),  Dlieoun  pUBUmmainii,  p.  xix.  *  * 
"  On  00  peat  pu  ptue  «e  paster  de  jtiri«pn)deiii<eo  q«e  do  Imi"  FcbIIx,  Dr. :  Int  Pr., 
p.  382.  **Lol*  potilivee  et  JuH^radeace."  Mr.  Rii>dcUe  u«e«  it  In  tho  Mttse  of  tha 
whole  naUona)  hi«r  of  aonse  state,  or  the  whole  of  that  rale  of  aoUon  which  i*  applied 
withia  a  certain  national  domain.  Reddio :  loq.  EL  <$sc.,  eh.  v.  X<aw  Review,  Loo- 
doo,  KoT,,  18SS,  i>.  )28 :  "Some  term  ii  tMtcenaty  to  denote  the  aoiencA  of  Jnw,  and 
we  «h«ll  •©  employ  the  word  jurlnpradewjo."  •  •  •  "  By  law  ie  here  ttndmeood 
pokitiw  law,~~lhat  ^  the  law  exutinff  by  potition,  or  the  Uiw  of  hamau  enaetmeat. 
Jurhrprodence  it  the  tcieitce  of  podtm  law,"  &c,  citing  Suami  do  Leg.  «te,,  L.  L, 
oh.  103,  eoc  13. 

*  ''For  the  wisdom  of  the  Uw>xnai:er  I*  one,  aod  of  a  Uwyer  i»  another."  Baoon : 
Ad^.  LeAm..  Wot^n,  Ata.  Ed.,  1  S38, 

*  Fakk  t  Juriet.  Eney.,  g  II,  (French  tr.)  '*  Comtne  le  ditHt  presd  oatimneo  ^xts 
la  TolontA  collective  d'une  awtieti  civile,  il  doit  y  avoir  autant  d«  droits  quit  exJsto  de 
•oci^<«  olvilM  utt  d'etatik" 

*  Bovr^ert  Uolv.  l^b.  Law,  iip.  84,35.  WhewelTe  i^cnenta  Hot.  <l^,  B.ti., 
eh.  vi.,  §  SiSL  '*  Sioc«  in  all  natioos  the  dttfinition*  of  right*  md  ohligaikvna  are  in> 
tended  to  be  right  and  joiit,  it  I»  oatoral  that  thmte.dbould  bo  tnxioh  thai  li  oonunoo 


Applies  that  reasoQ  to  tlie  unalterable  condi^ons  of  human  ex> 
ist^mce,  thtis  rocog&izing  tlie  law  of  nature,  m  the  pHmasy 'anci 
secondary  6en»@a  of  the  "Kofd  law,  it  may  bo  aaticipatdi  that 
some  principles  or  rtslm  will  1)o  found  to  be  the  same  in  tbo  law 
of  many  di^omit  states:  and  tlie^  wl^  m  fonnd  to  obtain 
generally,  may  be  distinguished  from  the  reet  of  the  law  of  any 
one  state  by  ^eir  esstent;  that  ia,  hj  their  being  pnerally 
recognized  and  enforced  by  the  several  possessore  of  the  power 
of  society.  And  thongh  the  whole  law  of  each  na^on  is  Jttdi- 
cially  taken  to  be  conformable  to  natural  reason,*  those  princi- 
ples, when  tlms  known  by  their  general  extent,  may  be  Judicially 
considered  founded  on  the.  necessary  conditions  of  hnman  exist- 
ence, and  therefor©  bo  Judicially  taken  as  having  nnlversal 
application  in  all  countries,  and  under  the  sovereign  authori^ 
of  every  nation.*  l?hey  may  be  considered,  in  ^e  Juriepm- 
dcnce  of  any  one  countiy,  us  natural  prfnciples;  not  only  be- 
cause recognized  by  the  national  law,  but  because  found^  on 
tiie  general  reasoning  of  men  living  in  the  social  state.'  Tlnj 
may,  tlnerefore,  bo  considered  tlie  subject  of  a  Jurispmdence 
distinct  from  tltat  of  any  one  nation — a  general,  or  wniversat 
Jurispnidence ;  general,  or  univergal,  because  historically  known 
to  prevail  among  all  nations,  or  among  tlte  more  powerful  and 
enlightened.* 

in  tlie  Ttewy  sod  detmnlnAtioa     itll  aatlonii  «a  the  iB(tt)|«ct.  Tlut  whloli  1$  oom* 

/m  If^aturef^  or  Jut  Getttimt,  ThtX  vUch  i*  ptetn^  to  ttw  Iaw  of  oi  {Mtttbi^  «tst«, 
or  dty,  U  calkd  /u*  (^ttile,  or  Jm  MmmpaU,  W«  wftjr  di<t{)^;«dtb  ^hm  tiro  kix^jU 
^JasuiTotiimf/Mittoaitre^^         Alio,  ^ '^'AnM^  ^ 'n^    i^t  §  ^89. 

*  D«  Tooijowills  t  Dim.  is  Atau,  vol  il,  |)^  S4.  *•  A  i^eiml  kw— wWeb  hm*  iht 
XMmei  of  Jostiee— ItM  been  mft4«  kuA  seMt^iimti^  ntA  by  « i»i;|o?l^  «f  M»  or 
that  jMK^e,  l»(tt  by  a  nuojo^  dTntaaVind.  *  *  *  A  nmm  xati^  hi  tmMmA 
iatbetiglttof  U  tmpawmi  to  r«pt«»(mt  Mdety  «t  and  to«{>i>tjr 
the  srmt  tmA  ffc»em  tow  of  Jtn^o.*' 

In  Bow>'er«  Unlv*  Fub.  Law,  wh&rtt  |t»^at3ide»0B  l»  exhSbUviill  hy  the 

a  pi«r»  atcUtod,  following  Domat,  tmi^itrmt  j«HHki^niift»c«  U  4M)«8lT«}i»t  lo jpaltilea} 
e^iciu   |)o{>o»e««Q  oo  Jimedietlo.:*  pp.  I3S,  19S,  reo«»nmi4it)|t  USi«  of 
ftrsl  juri^prudeoee,"  wUkhi  bo  t»y»,  ix  {Mrt  of  tbo  cosmoo  taw,  and  wbteli  h«  tamtmu 

baa  laUen  too  tsocb  Into  ttsfi^i^''  ibm  ntA  dii<^%«i!ib  it  &om  "  unimaftl  jwKllos 
"1^  etantttl  prin«l{^  oftlgbt  mi  mwif^." 

*  A^Ami.  t  Rbet^    L,    t^*  1^  Re4dte%  Itu}.  SStoxt>» 

*  Hm  nnivcreol  5^«ii^9milH»M$«  i»  ivAxtA  hy  mMtdttk  «  pwfflrM,  aeeotdln^  to 
Qmtiftii?  motbod ;  «a  4eiiv9d,  it  baa  no  neoMsanr  with  that  isriveni 
oj»rMrf,  fn  tbc  maaaer  pmiood  by  jDotuat,  («««  Loix  «miqt ;  tr.  de*  IM%,  kbA  Uto 
nuanMuy  g^vanb/  Bowycs^  Unit,  ntb^  Law,    es,)  ao^  «l»o  by  FolSaodioi^  amothwn^ 
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§  20.  Tfee  term  tmff  qf  miwMf  jm  pmHim,  had  hem  on^' 
nail/  employed  hf  the  ^^an  jarists  to  designate  legal  princi- 
ples havlBg  thle  $mm^  esteal,  heiote  it  hicimQ  applied  ^  that 

mm,  mAjr  Im  jfiMaedi  tsto  two  ^««iest  tito«e  wito  ^cirivc  tt  0  jsrinri ««,  liswtv«r, 
|xroM«lf  «pmJc£b|;,  «rit^  tkiMi  oslllf      Anttt*  it  a  |»e«i!arjofif  «ri«riteff 

mhm.  law AsiMt^i^ Is tb« i&ftsfiffir fw^^ 

(ieo«ffiO()|{imlm««{wlil^  and  nll^g^ow  )i^r«t«BM^  EM  tar 

t«UQO«f  tli«ttStlT8MI%  «f  «tMlttlMI/<^  t^  kw  of  QlM^OO*  {&  tttttM  1Ndb^«-~<l|Q»i 

nsfffirsi^  lAlio  later  «mef»  bomloa*  eoa^l«!t  Butt  the  etvillani  of  modtora  tanm 
lmw»dMmtl«lirdMiiSe«diie«ifi^  sikwed  n&lvtxMlil^  oT  tlM  I«i«r, 

mti     IVom  tl«t  oe^vmall^  Hk!^  ittild^  ewisf;  io  <b«  lgnor«ee«  of  snne  Biitl«ffl^ 
d9«txK»tia{)«lnt«f&«texiti,  lllbM  itHMOs  i%  Iweeaie  tbe 
b  l>oi(ss«d  ottt  Igr  t£w  SMtat«}  fa^ttltiM  «f  nao.  lliis  tmitcmlbr  eblfektcwy  Uw  (tliew^ 
mMi  tmlti«t«ft%  olutttrrc^)  {«  etlle^  «i<rl'«tr«l  lew;  «itd  t*  tboff  «ybe«r  !^  GrolittC  ^> 

nw»« d^^i  be«wc«a  ihm  tms mrlhek  0/  tumtdimg Uwt  wnj  t&x^i  lift  & 
dbo  tettdUi^  l^owit^  tht  itdxu^n  tae&eii,  tm  still  «tsHwii»»  mtkorttg, 

wlum  a«e«nAifte^  to  ftktmi^  cv  to  tiitft  Cmtor,  twt 

^fWMii^  wliAt  rdtM  4o  liio  towitUi)  of  nuui  jbelMW  to  be  «bl%Kt<n7?  {« lolved 

%  tits  dTmsaVi 

•dboftt,      iodbt*  Uitt  tlw  »odi«m  d«{Saa»       «md  •»  f«r  «•  (dbejr  It&vs  dorircdl 

^tidttf  firom  tim  Boaum  bw;  strippod  of  all  tttaS  BesliSttel  ^((sta  with  ttM 
»s;^s»m}  i^jivtsm  «f  tlM  BtomMuv  ^d(}|e*«  loq.  Htm  4b«>}  74-7^  81.)  OtmvinA  do* 

B«idimBtt  MomJ  Md       <^  xniL  ^  Of       tfanp  ft(«  tl»  vt&tk$  of  Grotilos, 

{>(>sit«gror«^tMd«lf  So«Oieto(»  «»  thUo^  aooetimM  Bxtottter}  iju^  imm  hard}/ 
to  hum  tetsled  tits  watter  nitb  ttteis»l«««.  A  defect  ti^  to  wiith  aU  bodbt  matt 
ttlmMt  aniivdd«l4jr  be  Usbl«  wbli^  take  for  tlwlr  «8]^^  tl^  |kt«««nd4sd  bue  <if  m^mv-  { 
*n  oWemi  jpltftelim,  'm\Mtf  b  &8  lflsiij|ln«ti(8u  of  mm  who  go  ie>  <!&aie  of  £L  pdsts 
masfUHtintt  ftCMEUtiiffiM  to  2«k«i  aciaetibsM  to  vihiA  lav  V|  toawgHMW  to 
w{MUtto(A(HS<<^i«>'*  And  tlw  a«thor  luotB  v^ert  to  eh.  E,  !4|«f  l!t»  moc  mdk»  asfd 
lilt  ao4«  to  tbe  pUM^e,  whkti  {»  henla  htSm  dlBd,  |^  6;  end  oi»ti{uuf«  Horibora 
Fotjf biiKor,  vol  UL  lia  vi.  &  t,  J>o  Jarii^prodenito  tnufemlfcf  StffbtorClHBut, 

Omtlttt  U  not,  ittdMdf  aittigiMilHar  coiu^iiuit  Io  tbo  melltoid  i»llo«tM  ia  tlia  paiatme 
n^nvdto,  Grotinwt  B.#tF»,«h.  i,  IS,  *'Kov  tlwtax^  or  istwtfitelaw 

of  »ftim«i^  gcasm^r  |»rtnr«d  ditber  « |irtm,~-t!iat  i%  (U|;uaii8&t  drnwn  from  tite 
ir»i7  oatuni  of tlw  Iwbgj  ora  |Kseot«ri4*<»tfitat  f%  tw  maooi  l»im  turn  aometltl^g 

a»d  AlMkraoted;  t]>e  latter, 
morenijmkn        podf tl»«  &mar  b tw  db^wkif iba 
iMMtCat^lMogwImftxtMioaaUaa^  Bei  ^  {ffoof  !igr  tSia  latter 

{«i  wbsa  we  onmot  vi^  atmololft  e«rtal»^f  vet  ifiilt  rtiry  gm»  ^bablS^,  omeladti 
(iMt  to  ba  tits  law  of  Mtvora  vlddi  it  intwrul^  btlkvdl  to  40  to  by  aU.  (ur,  <A  Ivm. 
tbs  auwl  dvillMid  tHM^(»a>  For  a  eumnal  tffiK^  n^ts^jrea  a  ualvemi  caatei  aaa 
time  oaflfiot  w^l  be  «tb«r  eauie  aw^sed  for  |^!««ral  o|^cn  tibtaa  wrsat  ii 
Oftllad  eoauasoo  atsief**  /  < 
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law  vfMctk  ie  lierein  before  called  the  Interfiational  law,  asd 
'whwh  hod  not  mth  the  Eomans  any  recognized  existence,  a& 
diatinct  from  their  owti  pnbUc  law«  Jtis  pubHeum  Mmnamtm. 
ISiese  principles  will  always  constitute  a  part  of  the  inter- 
national law,  the  rules  of  which  are  in  a  great  degree  founded 
on  their  existence,  as  will  be  shown  in  the  next  chapter.  But 
tltej  esdst  independently  of  It,  and  are  equally  a  constituent 
part  of  municipal  (national)  law.*  There  will  always  be  a 
necessity  for  their  distinct  recognition,  and  foi*  some  appropriate 
term  by  which  to  distinguish  them.  Hie  term  universe^  law 
lias  been  cL^iploycd  by  late  English  writers  to  designate  these 
principles,  corresponding  to  the  taw  of  mUtym^  jm  gtMium^ 
of  the  Bomrva  jurists.* 

§  21.  Law,  in  being  a  rule  of  action,  necessarily  regards 
both  a^nts  and  objects  of  action ;  and  tims  in  its  inception  con- 
stitutes tlie  first  distinction,  known  to  the  law,  in  determining 
who  or  what  are  agents,  and  who  or  what  are  the  objects  of 


*  D^Ageetsftim  x  f&wm.  Tots.  444.  I>8|«oeeaa  <m  JarlsdO^m),  pp.  !8, 
110,  120, 128.  Ccmftiuro,  Baoqs:  De  Atigmentifv  X41h  tHI,  I^ejasdtla  ttaiver? 
si^i,  «(nt    roti^tRu|aii«.  SeUiea:  De  J.  xaX.  et  Ofitt.  L,  tt,  ^  vl. 

*  Bimtiuuea  ram  Oto  term  wkttatwt  to  4«icribo  Utcae  prioclples  wlilc^  iur«  ooiamonly 
received  amosg  oD  oatiotu.  Seo  Morals  and  Lt^lAt.^  ob.  aLuUL,  SI.  **Iq  Erit 
jplkoe,  la  polat  of  extent,  wb>t  i»  deUmo^  eoacmdbtg  ths  Imt  m  quetdom  tany  burs 
refi»«tt««  cither  to  tits  Iaw»  <^<!«iicii  or  soeli  %  natlott,  or  luttloui^  In  tMutJcatsr,  or  to  t!>« 
Uw»  of  all  natlmt  vlutt»!Mv«ri  In  tbo  first  mo,  tbs  book  uny  be  saldi  to  relMo  to 

{« tl>«  oti^  to  a»lv<iml  JeuSfpf^cteaos.** 

**  £ftlr&  tl>ool&  ribt,  (tbe  ri£^t  of  aU  mtiosiv)  /«*  ^utm."  Bomrortb't  Lesieoa 
An^o-S«x,  vetb.  Ji£|f. 

7%of«  ift  no  (Motile  Greek  tens  nxtswoHog  to  Uie  X^ln  jor.  w(/t«x  eorreioonsU  to 
bsr.  Tbs  dlsUBClloD  betwoea  a  ja»  ISmm',  pn^nm,  id  est  pcpuUn  vol  dvttAubat  sin- 
gvtUa  dvik,  and  a  Jus  iwti^,  commmte,  lit  remarked  \/f  Amtotte,  Rbet.  lUb.  &  13, 
1^  «ben)  be  ab»o  dei^iaatet  tbe  tatter  *»  beSag  tbai  wbtcb  U  xardt  4^»6inr,  tecsndnm 
satiuim:  b«t  meogtiidisg;  it  to  be  «>  fron  tbe  &c«  tbst  H b  nnlm«s)}/  reeel^ 
C«Dp.  TbtMii.,  B.  Ul,  2^,  f«  ic>»o*d(  'EXAiliwf  j^;u^  Tbe  Ihwmtltte  Jmists,  wUo^ 
abont  A.  i».  SfS,  pimarej  tbs  6reek  venlo!)i  of  tbe  Coipti*  Juris,  ibown  a*  tbe  BimUea, 
(v.  Siuitb:  Diet.  Aotlo.  Butler's  Bom  Jaridicst  spp^.  iv^osed  tbe  termwki^y 
^Mici«veodabK»e<^aedflvmjmi»-g^  SeeSeldett:  DeJ. 

Kst  et  Oent.  Acr,  Ub.  U, «.  vt. 

Bro^bam :  PoUt,  Pbllos.,  Pr«l!m.  IHtc.  "  St  !<  a  eomntoa  error  te  oottfonad 
\titb  tbie  braneb  of  tbe  law**  ^re^rrix^  to  isimmkmt  kit^  hsn  dcooatlaaled  bjr  lord 
Bron^am  **tbe  law  of  »atio»t,'^  mm^  of  tboee  genera}  principle*  of  |arinrade»oe 
oeamon  to  all  ca^tms,  and  to  term  tbeiMi  a  pottka  <^  tbe  law  of  aatiotut.^  With  cqoat 
Jvi^  St  mxf  be  aaid  tbe  errwr  t!e>  In  eallmg  intemikmt  2«t»  ligr  tbe  osme  "  law  of 
aiu^oit*}*'  or  miber,  H  Uet  In  calUsg  bj  «»e  sane  >.wo  dUtl»ct  aete  of  t<^  pri»c!« 
plet^  vl&,  prleeii^  kixmn,  or  deoomuated  ttwx  tbdr  poeni!  r^ogdltloa,  or  a|^)lca> 
tioo  hf  tuMlooa,  and  tiM«o  rales  wMeb  are  appH»i  em  a  ta^r  between  satloae ;  wbidit 
\sdA  are  deriTod  botb  fron  tbe  Enti— tbe  priitapUs  udversalty  recogobted-mod  fitoa 
tbe  agreemeata  asd  enitonf  of  particular  i^tes. 


PSBS0N8  AND  TBXKOik 


1$ 


action.  Agents,  nnder  a  rule  of  action  for  moral  beings^  being 
necessanly  8«ch  as  are  considored  hj  the  author  of  the  rale 
capable  of  choice  and  action;  or  perscm^  to  be  dfeUsgttished 
from  things:  the  latter  being  only  the  objects  of  action,  and 
incapable  of  personality — tliat  is,  of  capacity  for  choice  and 
actiion. 

Ihe  action  of  persons  may  be  in  direct  relation  to  other  per- 
sons as  the  objects  of  action ;  and  even  in  relation  to  things,  as 
each  objects,  is  of  legal  significwice  only  in  respect  to  other  per* 
90t».  In  other  words,  all  legal  relations  are  relations  of  persons 
to  persons — directly,  or  throngh  things.* 

§  22.  A  legal  relation  between  persons  consists  in  a  privilr;ge 
and  obligation  as  mutually  essential.  Thh  privilege  and  obli- 
gation eidst  in  eadt  of  classes  of  relations,  constitufing 
rights  and  dutiijs  as  correlative,  or  as  necessary  co^fiScients  of 
each  other.* 

When  rights  and  duties  are  classified,  they  must  altrays  be 
taken  as  rights  and  duties  of  persons,  since  it  is  only  by  the 
prior  recognition  of  persons  that  relations,  privileges,  and  obll* 
gation  can  be  said  to  esdst  Bights  and  duti^  caimct  be  sepa- 
rately  classified  in  any  system  of  jurisprudence,  because,  being 
correlative,  they  caunot  be  separately  described ;  the  definition 
of  one  is  involved  in  the  definition  of  the  other. 

§  23.  !Ihe  prominent  distinction  between  rights  (with  their 
correlative  duties)  is  tliat  of  being  rights  in  relations  wherein 
persons  are  the  objects  of  action,  and  rights  iu  relations  wherem 
tilings  are  the  objects  of  actiion.  But  since  persons  and  things 
are  associated  in  every  action  of  natiiml  perso^ss,  It  is  impossible 
to  make  an  accurate  classification  on  tlus  distinction.*  Rights 

*  Altreu  t  KttBm«ht,  |».  sa  fV.  A  bstog  «dtow«ii  «9r{t!t  Mtf^ooittcioatawi,  m- 
•on,  s»d  fireedoQ}  Cjxmvr  of  ^tdosl  it  c«Ue4  »  ymati,  «r  bos  ^^mtrnXV^!* 

Ilia  \vm  to peirfoai  taim mmAmtfi^tmA^ti^ {Zfreelt)  la, itliM«n 
mecrtlttUy  f«t«ooa}  clumtefer.  Itto  dutbettoo  irhkli  h  cti&antHf  cm^o  beftraes  the 
I«w ofitenotMi  vbA  i3c»  kiroCthtiun,  M<^t«ro o(H»nJimita  |twr«i  of  tJte  U!tc^  U  tbtvo- 

«a}  oondiUooB  ofhumut  dove^pmeitt  Bat  tbo  law  nlAtive  to  ^Magt  co««tit«U»  mj 
*  cuboandinate  dlvii^  of  tibs  kw  rel»l^  to  jpffirtoos." 

1 1.  (UAdte/#  IVstutL  in  vol.  8S  oflaw  Xibnuj.) 

*  CoaaiMure  Acuttbt  Fror.  «f  Jotim^  Appeodix,  xviil«~xxT.  Wewslwelt  Cemm. 
a4  Faadect,  Uh*  L,  tit.  v.,  attm.  I,  n.    "Onu»e  jtti  (|tto  utimor,  f«3rti> 
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considered  without  reference  to  specific  thlnge  as  the  objects  of 
ac^oa  nmy  be  called  ng/Us  qf  psrmis,  and  distlngiiished  &om 
ligltts  considered  wlUi  reference  to  speciiic  things,  or  classes  of 
things  as  the  objects  of  acUon:  which  may  in  a  certain  sense 
bo  called  9^319  things}  mcanlngi  however,  rather  the  rela- 
tions of  thini^  to  persons  having  rights  and  duties  in  respect  to 
those  things.* 

§  24,  A  nght  may  be  considered  as  to  its  subject  or  its 
object  OQie  aubject  of  a  right  is  the  person  in  relation  to  whom 
it  exists ;  Its  object  Is  the  matter  to  which  it  relates.* 

FersonS)  boUi  as  agents  and  objects  of  action,  ai%  the  subjects 
of  %ht8.  Things  can  only  be  the  objects  of  rights,  as  well  as 
the  ol»jectst.f  action. 

As,  fkim  the,  nature  of  i^wigr*,  they  eaa  be  yegasrded  in  a 
rule  of  actldn  josly  so  far  ^  they  are  in  the  power  and  posses* 
sion  of  agents?  or  persons,  property  is  an  essential  attribute  of 
the  nature  of  ihings.  ^ 


tftemstdJii  St  Itfls  ibc  imtA  of  a  rlah?,  w  prtTllcgtj, 

See  EMdUl'*  InqoSitiM  SJuo.      {<|k  !4^1$&,  for  tlm  dlstijlmli9»  m  amr^pfr* 

'  He^ls't  Ibq.  Elm.  «&»  p.  171.  "Now  tiglits  toS  4>bUfl»iiIot»  «»  maoUk^y 
the  attribtttet  ef  psnnM^  xkA  of  wIz^  A»j  to  divitts'  ttgh^ !»» ^Ittd^  BliicS»ios«s, 
Iftto  tl>«         of  {wnoM      ^        of  lJt{]]g)!^  Vthy  ^l«Her worai  oto  taeutt 

•ecu. ditilier <niB0U !tHie«ai»Bjr €4* taovgltl^ ^%%%  bec^ totufplkticlloa  ^  brngtuifft. 

fMHWWtMMt  and  exist  wt^^rtn  rentriaos  to  mm^ftiamK  A ^ogle man i»l«<lfijg; oa 
f{ten»no»  (^U^wtliiraw  ««(ttln  pb;4c«^  poii^  om  extcisa!  tiling*,  tmt 
BO  }qt>l  ti^ta.** 

''Bat  iutlkovtgli  ]%{sts  asd  oltllgal^oot ftm  In  reat$hr|  asd c«m«yjt  ^  vtla^oa*  of 
taf^fiditai  petwrnt,  to  oUtsr  iadiHd«al^  }l»«jr  ant  ^btkay  eomiatlTa  t«m* 

Eibtwboa  BladutODS  foQow«4  to  v&t  dUmbstioB,  iu«di  aUo  tiba  X^mln  t«ma 
jfaro  mwa  «aA  j«m  jpmaumm,  l%a  w<»d/wi^i;{dS«iuv>M  waBasAifl^i^^ 
dl&et     U«r.  «ifirm  f«rti«t,tn  ti^a  aeim  <^llw}aiW«i^^ 
neeaolf^  Gotapai«  1  &ai)t«*« Br.,  p.  1>  a. A»ttiBS  Fiwr. <^ «l»£wfl4  xtx. 

s  la  tita  la)Qpuig!U  wltteli  tfta 
gaage%)  (a.  g.  tWHtft  fir.)  !a  ommotilf  tttad  t»  deritmat*  t»»l  wbtdb  ft  hwa 
tba  «^riK<  (^»t^e^  liladk»lj(Sr^ Ctif. lAW, Coei^^^  **I»cott* 
oedkBidthcm7K^E{i^««0M»«al^ai}dift3fl^^  «tti«M«  of 
^apsMMoairlimlibadij^liaiiOflftn^  tlM<A|}oetor«ilg^ibitiMim«ttertowbkb 
h  nlalea,'*  Hia  Gemas  wrflm  gaaeta^.  yima  wmjioyie^  ^  trorla  a«  Qmstm 
«tH^imtib«»  {a  tl»aRam!m«fi}^^  S«a  Hntgoii  EwijroL*  p.  SI. 

Iiitlk/«  TtamtSatioft  of  Tlilbaee^  iffipiStS*  8. 

*  Oon^pwra  «a  liteiM  iieetio&%  UH^a  Biae^  jt.  !e&<-ilS.  Coocb  «a  Lai^iIailYa 


§  35,  By  regarding  states,  or  eovereign  powerd^  as  determm- 
ing  eltlier  the  laws  of  their  own  existence,  or  the  rales  of  action 
for  persons  subject  to  tlieir  suprotaacj,  mtematiosal  and  muiud* 
pal  (national)  hw  may  each  be  divided  iuto  two  parts—Tk., 
jmblia  mdjmmU;  tliongh,  since  the  relations  of  individnal 
persons  are  in  the  end  the  objects  of  each  divisioQ,  the  dlstino 
^on  cannot  thronghout  be  accurately  observed*  *  It  is,  perhaps, 
more  correct  to  say,  mnnlcipal  (national)  and  intematto&al  law 
may  each  be  distingmsbed  as  either  pnbllc  or  private  law, 
according  to  the  public  or  private  character  of  tibe  pereons 
whom  it  affeots.* 

Tliat  may  be  called  jprimie  munieipal  (national)  law  which 
determine/ within  tlie  limits,  of  a  state,  the  relations  of  persons 
towards  each  other  In  all  incidents  of  the  social  state  distinct 
iVom  the  political  esdstence  of  the  snpreme  power. 

The  j^ieJIib  part  of  mimidpal  (national)  law  Is  that  by  which 
tlte  snpremc  power  defines  or  averts  its  ov^ia  nature,  bounds, 
and  purposes  within  its  own  limits;  and  the  investiture  or  seat 
of  that  power;  either,  as  existing  undivided,  or  centralized  in  a 
whole  people,  or  in  a  larger  or  smaller  portion  of  it,  or  in  a 
single  family,  or  person ;  or,  as  being  divided  and  distributed, 
according  to  its  objects*  among  vaiious  depositaries. 

'  Mftckelile^A  Compettd.  lat»oi,  $  &    « Wl^  to  id  <^t,  tU  jpotttive 

tftw  may  be  divt^  into  (mbUo  mmI  jprivftte  kw.  Th»  {mblio  bw  (J\u  jfMevm)  em,- 
prdhtam*  Ute«o  mhin  of  l&w  which  ttiata  to  tl»  conttitoUon  tuaj  gomsseat «?  tk* 
ttaut  J  coaii«%niii3;%i  It  ooooem*  o&lj  Uio  nittttlotw  of  tho  pwjfh  to  tbe  sove«tm^t» 
tUn  ettvitu  uv  (fu*  primfam.)  emfinimAt  tltoM  role*  whteh  pertalrt  to  me  |mMte»! 
rttiisioos  etiMxm»  nmmg  tItmMlvos.'*  ThU  divMoa  of  tho  wit  into  jmbUo  mi  pd- 
vate  U  (wai  in  ttto  laitlttttet,  ami  ohmveA  {idn«{]M%  in  tbo  writiittp  of  tiw  dilUaB«. 
If  itot  yei^r  pMlo«ofililcail,  or  dlttloetivei  it  U  eoaronleat,  eirndfttlf  in  tmtitij^  of  ooo* 
ditlom  of  (laiKkmt,  or  it*  oe{M»^le«{  mUch  wn  spcism  of  to  «  polttka},  u  well  a»  a 
jjocia)  eonseotloo*  II  Is  oot^  bowem,  ttt«m^«i  thftt  tha  irat^ed  <^Jttiiq|audlet)oo  thwM 
bo  ihwt  dtfliSfid.  Aottli),  $«  Protr.  JorliB^  Afifie&dist  txl^  <^KWmt :  A«  I  mboli  t^tov, 
aUo.  dofkattsumt  of  I«v,  v{owq4  ftoia  a oodiain  a4«st»  aui^  ^  ttfhi  pdvat«| 
wblwt  ovetT  defnAttmtmt  of  me,  viewed  iVom  aoi^ffir  aqpoct  may  be  ttjted  pobib. 
A»  I  *bnl)  »iow  l\n«tber,jpdSI^  tiRW  iutdjpi'f^  ftro  name*  wlyfA  sbonU  bo  bftoldied 
tho  udeocft ;  for  ^tm  eaob  «Ut  «{>{ily  iodiSbiosdy  to  enttj  deportmem  ^  lii)r,  edtW 
can  be  oo»v«nU«t!jr  to  tits  |mt|>OK»  of  «(|talQ1ng  anjr.  As  I  shal!  i^w,  mme^ 
over,  tha  fiittlto  oorpat  pri$  oogbt  to  bo  divided  tA  tim  oottot  iaio  t&w  of  tbiogw  and 
Itiw  of  petrsom;  w!ats(  tho  o»!y  pordoo  of  law  tbot  em  b«  styled  ptMie  fow  with  « 
oortais,  or  ditteraJbato  meoMlug^  ou^bt  ttoTto  bo  oofltr«dlstiag;tiulwd  wttb  ttw  tow  df 
tt>i»g«  «)nd  p«f«o»%  bat  o«^t  to  bft  lajseitod  l»  Uto  law  of  jpemus  at  o&o  of  its  limbic 
or  iac«berfc* 

Mr.  Beddiei  I«i|otrie4i  Eiomoot,  $ta^  SSt-3^  rogocds  tbo  ^tinctioa  betwcoo  po&Uo 
mi  {trivoto  iaw  as  eititeotiel  in  emy  inrkem. 

*  Savlgoy :  H«ut.  Itom.  Koeh^  I,  o.  d»  g  9.  Ute  German  tctoi  bQi|;«rlkb«i 
KecbteomMf)oiid»  to  jarfto^ft^  iittStor:  Eturop.  VpUwrr^  §  87. 


^BISDZOXZOK. 


Th^jprimie  inUmaHonal  \m*  detemnnes  the:  relations  of 
uidivldtiala  towards  otber  national  anlborities  or  Jun&dictioiis 
than  that  wltk  wliicli  by  the  public  snnnlcipal  and  inieraaUonal 
law  they  are  primarily  associated  as  Bnbjects ;  and  constitxites, 
in  connection  with  the  private  municipal  law,  the  ruks  of  ordi> 
»ary  peaceful  intercourse  of  nations  as  GompoMA  of  private  indi« 
vidnak. 

JPt^ie  intemaitofial  law  is  that  wHch  concerns  the  muttial 
relations  of  sovereign  states  or  powers,  as  such  j  determining  the 
nature  of  euch  relations,  and,  for  the  purpose  of  nmintaining 
them,  furnishing  the  rules  of  diplomatic  intercourse  and  znilitary 
arbitrament. 

By  these  two  divisions  of  puUio  law,  in  various  forms  of  ex- 
pression, bavo  been  determined  the  tenitorisl  limits  for  tlie 
exclusive  sovereignty  of  di^crent  nations,  in  legitimating  acta 
of  force,  or  agreement,  as  being  rightful  in  their  oiivn  nature,  or 
in  titeir  existing  results. 

§20.  !the  distinction  of  the  law  as  being  municipal  (national) 
and  international  is  founded  on  the  separation  of  society  into 
states  occupying  certain  distinct  gcographteal  limits,  or  portions  • 
of  territory  t  tlte  two  brandies,  municipal  (national)  and  inter- 
national,  cacli  contemplate  the  agents  and  objects  of  action 
according  to  Uie  territorial  jurisdiction  under  •vvhich  tliey  may 
bo  found.  The  inteniational  law  recognizing  states  as  having 
authority  within  certain  territory,  mid  persons  as  primarily  snb- 
Jcct  to  one  or  another  system  of  municipal  (national)  law  accord- 
ing to  their  locality.  In  this  view  laws  are  UrrHonal  in  tlieir 
nature,  as  having  cfiect  within  certain  geographical  limits. 

But  law  is  always  in  its  nature  personal,  or  a  law  for  certain 
persons.  JunsdhHm  is  a  term  signifying  the  authority  of  law 
over  a  certain  territory,  or  over  certain  persons  j  but  since  the 
action  of  persons  must  always  be  the  essential  object  of  all 
laws,  tlic  jurisdiction  of  laws  over  a  certain  territory  means  over 
all  persons  within  that  territory. 

»  TJw  WB  of  the  tenn  Fritato  InttmMlottat  Lsiw  {«  wwr  wiry  jgmmX\f  reeclted ; 
v{(!s  1  Kes<^«  Contm.^  p.  %  nferrlng  to  U,  Vtetor  Knucbei*.  S««,  ftuo,  tut  amcte  hy  tbe 
Ifttttr  on  FHvAt«  Intemailonftl         bt  Ani.Jati«t,  vol  xx^  p.  SS.  SKirjr:  Conf. 

]Pl>lHinio«j  Intemfttionnl  Law,  P«f.  stv^  p.  12.  F«Uxi  Tr.  da 
Dralt  lot#«wiitiona}  Frivi^  §  I,  "  t«  droit  intcnMiiono]  <e  divliw  «n  droit  pubUo  et  «s 
draft  prit'i.*'  ScluitSb«rt  Etitwlcktang  de«  Intumationttleti  IPrivAt  R«ti)ti}  Knua^tTon, 
m\.  HeflWrs  Kurap.  Vfilkerr.,  §  M.  Wntcbter, }»  Arrblv.  CcWl  Pnwl»,  M  a4,25. 
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And  tbotigb  kws  are  known  as  rules  having  &  coerci  ve  force 
onlj  in  find  for  some  particular  geographical  district,  Uioy  m&y 
bo  spoken  of,  or  classified  and  distinguished,  by  their  applica- 
tion to  particular  pearsons.  Xaws  in  estabHshtng  relations  among 
mon,  necessarily  establish  di0erenees  between  them  as  tho  sub* 
jects  or  objects  .of  the  rights  and  obligations  composing  those 
relations,  and  persons  under  any  system  of  law  may  bo  classed 
according  to  the  dilSerenccs  whidfi  it  recognises  among  them; 
and  tho  law  itself  may  be  distinguished  as  attaching  to  certmn 
persons,  or  as  being  divided  into  di^&tentjp&reonai  laws,  as  well 
as  being  tlte  territorial  law  of  some  imtionai  jnrii^diction. 

§  37.  Tiiis  distinction  of  laws  as  personal  may  obtain  both 
in  national  (municipal)  and  intctmationallaw;  and  ji;^  i&i^ndal 
when  tlmse  divisions  are  contrasted  with  each  other  as  tho  con- 
stituent parts  of  private  law — i.  e,,  law  applying  to  private  per* 
sons.  The  national  (municipal)  law,  which,  according  to  the 
deSnition  of  it  before  given,  applies  to  persons  as  the  law  of  a 
certain  territory,  may  create  a  variety  of  relations  for  different 
iudi*.  (duals;  and  ivhen  the  inti^mational law  (whlcli  is  law  i&  an 
impeifect  sense  only  when  states  are  regarded  as  its  subjects)  Is 
applied  or  enforced  by  some  state  within  its  own  territory,  and 
becomes  a  law  acting  on  private  persons,  it  is  nec<;«:sarily  ap- 
plied as  a  personal  law ;  because  it  is  applied  by  recognisdng 
persons  as  connected  witlt  different  nations,  and  by  way  of  ex* 
cepHon  to  the  territorial,  or  municipal  law  of  some  one  state. 
So  far  as  it  exists  distinct,  within  any  one  jurisdiction,  from  tho 
national  law  thereof,— it  applies  as  a  pemonal  law. 

So  far  as  any  legal  principles  which  are  included  in  the  nni<» 
vcrsal  law,  or  **  laxo  qf  naiiom"  establish  relations  for,  or 
between  particular  persons,  they  also  may  bo  considered  as  a 

tUMvmUi  »tl&c«ttiiim}vSnclU;  a]{ac«rto  itoxalnam  ge»eri|  sl!»  homlm  q:nji»<Io({tt4S 
jdnj^alftri.**  Stofjt  Coa^kt  df  Lanrn,  $51.  Haveyaf*  Vviv,  PobUo  L.,  <p,  244~7. 
HAn>!!t4m'«  !i«d[^»t  IntrojttetoiQr  DUc.,  m{>e«Uiig  {MtfiwiuU  lawt  In  lltinh^  wd^ 
Stot.  3!,  Oeo.  IIU,  cH.  70.  rdttling  to  Soluitrftanr*  of  Britiilt  MiA.  Sir  Wm.  Jotwst 
•  !n«t.  «r  UlnAw  I^w,  tirtSOS,  Stkvig;ay'.  GtmhkUi.  R  Jt  !m  MittcMutr,  Bd.  t, 
p.  OutclnnU  Bairbiiroram  Aotit).,  tcX,  U  p.  SIS.    SAchiMmtpti^ — 

Scl)wab«i^l«gel:  Atieteitt  CoUecUom  of  tl>«  cuttmnniy  M«r  of  tb«  S«xa»«  aad 
Utm*.  Ttte  )url«{mii}eoc«  «f  tittt  UUih  Afps*  wm  cbwrnctAiited  by  Ute  {HunKNoal  ttst«at 
of  lam  i       as  mauer  of  hi«fois>t  Uw  {xetwniU  «x{«itt  of  Uw  b«c  imn  ttattnior  to  It* 
t«nitorlAl  cxitmt   See  Savlgnjr  i  lleot.  Bom.  B.,  §  SIS. 


84 


osiom  or  lav* 


penonal  law,  taking  effect  by  their  mognition  by  separate 
8tatc8»  or  nations,  eaob  applying  them  in  municipa!,  or  inter- 
national law,  as  before  defined. 

§  28.  Althongli  it  is  berein  before  assumed  that  natnral  law 
baa  no  recognition  in  Jurkprudence  as  UgoUy  auihoriiaUvef  ex* 
cepfe  as  it:  is  supported  by  Ute  power  of  &ociel:y,  or  of  the  state, 
and  therefore,  when  legally  or  judicially  operative,  must  bo  iden* 
tified  with  p(»itive  law,  yet  it  is  also  considered  as  being  true  in 
point  of  fact  that  aVi  sovereign  states  have  acknowledged  in 
soroc  form  the  pre-exisience  of  natural  principles  of  right,  and 
as  the  originators  of  positive  law  have  claimed  to  correspond 
with  them.  Among  authors  and  legislators  these  principle 
have  always  heen  recognised  under  names  indicating  the  difier* 
ence  of  their  orif^in  iVom  that  strictly  called  positive  law,  such 
as  the  law  of  nature,  the  divine  la%v,  the  law  of  right  reason,  &c.* 

Whether  all  iuterpietation  of  these  principles,  g^vcn  by 
sovereign  states  in  their  municipal  laws,  can  be  considered  as 
actttslly  corresponding  with  tlie  real  divine,  or  natural  rule, 
which  they  suppose  to  be  prenijxisting,  may  bo  judged  from  the 
various  decisions  which  successive  generations  of  lawgivers  have' 
passed  on  the  acts  of  their  predecessors,  each  in  turn  founding 
their  own  judgments  and  corrections  upon  a  dmm  to  more  just 
views  of  truth  and  right  reason. 

§29,  Tlje  application  of  jurisprudence  to  the  relations  of 
persons  and  things  is  in  most  modern  states  made  by  judicial 
tribunals,  distinct  front  the  supremo  legislating  authority  of  the 
state.*  But  whatever  hdes  or  principles  such  tribunals  may 
apply  as  law,  they  apply  tltem  as  being  the  will  of  the  supreme 
authorityj  and  as  being  themselves  only  the  instruments  of  that 
will.  Ti\Q  will  of  the  state  is  to  bo  ascertained  by  the  tribunal 
in  one  of  the  following  njcthods : — 

First,  Direct,  or  positive  legislation,  is  the  <imt  and  ruling 
indication  of  the  will  of  the  st^tc,  whether  it  acknowledges  or 
refers  to  ajiy  rale  of  natural  origin  or  not 

Second.  Since  the  will  of  the  state  is  to  bo  presumed  to* 

» drotitu  t  B.  el  P.,  lib.  L.  c,    §  10.  jyAgaoweaa »  XEw,,  Tota.  l,  ra.  44G~449, 
PrmafoM  Iwtnje.  Wh«»»Ut  foL  aoA  Mw.,  §  477.   dofsni  Do  Rap..  Ill,  23. 
*  UoUxt  Td&tkai  EtMc*,  { 133.   Fascftl :  Uttrea  ProT!ttc!alo%  xir. 
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accord  with  n&tnral  Uw,  wliere  the  positive  legislatiott  of  tlie 
state  does  not  decide,  the  tribanal  must  ascertain  the  natural 
law  which  is  to  ho  ctnforced  as  tho  will  of  the  state.*  But  this 
law  can  only  be  determined  by  such  orUma  sA  are  supposed  to 
bo  recognised  by  tlie  supreme  power  of  the  state,  if  such  criteria 
HKist'f  and  this  law  when  so  determined  becomes  identified  in 
its  mthofnty  with  posittvo  law/ 

If  a  state  is  supposed  to  be  in  the  commencement  of  ita 
existence  as  a  state  administering  law,  or  governing  by  law,  the 
only  expoaitton  of  this  natiural  law  would  be  the  reason  and 
conscience  of  the  judicial  tribunal.* 

§  80.  But  since  every  judgment  of  the  tribunal  which  has 
been  executed  and  upheld  by  the  power  of  the  state  must  be 
received  as  accordant  with  its  will,  every  such  judgment  becomes 
an  indication  of  the  natural  law,  as  received  by  the  state,  and, 
tliercfore,  equal  in  autliority,  for  the  judgment  of  future  tribunals, 
to  tho  law  receiv€fd  by  positive  legislation,  IVibunals  estab- 
lished by  the  state  have,  dierefore,  of  necessity,  a  ^^'legislar 
tive  power ;  or — tho  tribunal,  tho  object  of  whose  institution  Is 
to  apply  the  law  given  by  the  state,  Is  incidentally  a  source  of 
law.* 

Bat  there  is  this  differeaco  between  its  powers  in  this  respect 
and  those  of  the  state  itself,  that  the  latter  is  not,  in  any  Ugal 


*  To  nta  ttM  tmxa,  of  Roto&a  jartonideiiee-'l2>»  law  pra«6»dlag  fbm  tb»  legiiSator 

Lib.  viiU  c.  S,  !0.  iiphoficmut  32.  "CoHn  svuitofit  jimiidUcttoiiet  m»  itatoaet,  es 
ftrbltrio  Iwni  viri  ei  <Uict«Uoo«  •»»«,  xibi  t«gU  n«rm»  iSaSoIt  lox  cniat,  tit  MtM  dib* 
tun  Mt,  n«R  tuffidt  cuilbos  se4  ad  ««  vpm  plerostt^tto  nod^oxit  aptaUur*  Stttfoatiwrilma 
aatsu  re«  Teiuim%  (at  ab  autl^iils  dkttua  «^)  el  nomnrwa  oasffom  qoottdio  titodor  «i 
ifivcator.** 

*  Enm  oti  ivAmaml,  |».  2 1  «  A  jadgmeet  Uiat  U  couttniot«d  <^  ecitaln  iflfttetUU 
wbleh  aro  law,  aod  In,  «be»  <!«liv«nM,  a  part  of  tbo  law  of  tlto  laad.'*  LegljlaHoa  is 
Sm  In  res|i«et  to  a^titoritjr,  but  in  tba  aatoral  onier  of  axisteaco  tlta  jndHidai  rula 
appoiin  fint.  H«Me*«  lo^olrioi,  iic^  p.  1 10— 1 13. 

>  S«o  E&tgrc  Am.,  vc^.  Til.,  ^«  '^^^  Appeodtx ;  Lav,  Lttp^tUtjon,  Ooim : 

by  Jttdoe  Story->4o.  p.  "  Tbe  l«gl4atiG»  of  ao  oooBtfjr  protmbljr  vm  gave  oirtgia 
to  lt»  wbolo  bodly  of  lawa  Za  tb«  fonoatiooof  aoekitjr,  th^crkrafjileaof  natura! Jos^ 
and  tbt  oblifaifetu  of  good  faith  mtut  bavo  boon  recoffntm  bofotv  wty  comttum  lo^ 
latoro  waa  itck»owkdlj|pad»'*  &c  Goihiug  t  Introd.  to  Scndix  of  the  Boatan  Law.  Boa- 
too,  1854.  p.  tlL 

*'  Beddto'a  Sn^.  Eisai.  p.  ]99-<5.  Bootbaa,  oMoetibg  ajmloie  tbit  agoroa  of 
law,  cidit  tbo  cotumon  taw, « law  a?  poHfacto :  k»  rapom  »»atiro  to  CodiSoatioa, 
Ko.  I,  $  3,  and  UedAUf*  Ini}.  Ekm.  ieo^  So^pU  p.  101.  Big.  L.  i.,  Tit  4,  $  88. 
Cootaetudinctn,  aat  remxx  p«rp«tao  iltailitnr  judlutarttrs.'  attetoritateso,  Tim  kgia 
ob&w«td«b«nK  ' 
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80ns€,  hound  by  any  provions  interpretation  of  the  natural  law, 
and  ie,  in  the  theory  of  jurisprudence,  to  be  considered  as  the 
criterion  of  the  provisions  of  that  law,  while  tlie  tribunal  is 
presumed  always  to  follow  standards  of  interpretation  of  natuml 
law  already  acknowledged  or  accepted  by  the  state,  so  far  as 
they  exist.* 

Tlio  decision  made  by  any  judicial  tribunal  may,  therefore, 
be  always  compared  by  8uccce<ling  tribunals  with  other  standards 
of  natural  law  which  are  presumed,  equally  with  that  decision, 
to  indicate  the  natural  law  as  received  by  tlie  state.  With  the 
lapse  of  time,  by  the  accumulation  of  concurrent  expositions  of 
the  natural  law,  the  power  of  each  tribunal,  successively  to  make 
law  in  this  incidental  manner,  becomes  more  limited ;  because 
the  recognition  of  natural  law  by  tlio  state,  through  anterior 
tribunals,  has  become  more  definite  by  being  more  widely 
applied.* 

§  31.  Tlio  principle  by  which  judicial  precedent  becomes  an 
exposition  of  tlie  legal  rule  of  action,  is  also  that  which  causes 
custom  to  bo  juridically  recognized  as  liaving  the  coercive  force 
of  positive  law.   It  is  not  that  any  number  of  similar  actions 

'  B«ntham ;  Morslt  and  IvgldAUon,  ch.  xviL,  SO  (of  Ajppendlx  to  tits  oiigioid  ed., 
1828,  vol  ii,  p.  374).  **  lo  thttt  enanaoes  tatm  of  coaAijuon  tnoonrintonoy,  tho 
Mdo&t  nomiui.  or.  Ai  it  ia  t«nQ«i^,  V  wtijr  of  embeace,  |A«  etrj/  Xaw,  th«  ItnpcTnUve 
matter  and  even  aU  traeet  of  tho  imjvratlvQ  character,  «e«m  at  loii  to  liava  been 
saothertd  in  the  axpodtorf.  JStfo  had  b«fin  the  lanffuage  of  jprimnVsl  ^pHeSty : 
<«fo  ba4  been  the  language  of  Ute  twelve  tables.  By  |h«  Uiaft  of  Jnttlnlua  (fo  thtck 

the  darktMsi  raued  b/  a  clond  of  coramcatatonX  tha  neaal  law  had  been  crammed 
iato  an  odd  comer  of  the  civil— the  whole  eatalomie  of  otftRcee,  and  evan  of  orimea, 
lay  bttried  under  •  heap  of  cUiffaHim»—miU  was  hid  in  efinbm-^wai  the  original 
hod  tnutafonaed  ttaelf  into  tddttttr  in  the  mooths  of  oven  the  nHMt  deiixtlc  tovtnigatJ* 
It  depends  upon  the  intantlon,  whether  thU  was  blamable  or  not.  It  waa  perhapa  onl/ 
an  affectation  on  the  part  of  the  prince  to  ipeak  like  an  expounder  of  exUtlng  lair 
when  called  opon,  by  an  exerdie  w  aatonoaiQ  juridical  power,  to  nlievo  tho  law  ol 
oVienri^,  cawed  by  cobliicting  optoloni  of  jaridioa!  penoiu  who  were  Rotiorerelgn. 

*  Ram:  Legal  Judp^fCLfXlv.  Baeon,  do  Aug.  Lib.,  vIH.,  e.  8, 10.  Aphor.,  SI— 31. 
liadk/a  Tbibavt^  Aj^od.,  xii.,  and  note.  Kaldc  t  Jaritt.  Kney.,  §  10.  (Kreneh  Tr.); 

A  c^t&  du  droit  coatamler  vient  m  phuM?  la  proe/tfiwy Wtm/re,  Otriehit-mirawht 
rotage  do  pa!al«,  (tutu fori,  Oluenmx,  tigttu  atriw)  Q*eitt  &  dltei,  TemeniblA  de«  rifles 
de  dinit  qnl  w  fimnest  par  la  pnioilijuo  unirorme  de«  fixnetlonalres  pnblics  dans  lea 
aaaJi««jMdI<ia««. 

naslmea  ainti  itabllea  ont  antri  forea  dea  lola;  nab  qoand  commencent 
cIIm  k  t'arolr  f  Ccet  e«  quH  n'ett  paa  poMibla  de  prfelwr ;  tost  •«  rodutt  h  ceei ;  U 
f«ui  qtta  le  n ombre  dee  prM^tnU  (pnijndieat«B)  tolt  inffiMnt  ponr  con»t!tn«r  una 
opinion  anr  un  point  da  dnHt.  U  ett  Evident  qn'H  •eraStlm.Uonel  d'attribner  un  pared 
e£bt  t  ona  aetoJa  dccUIon  jndklalra,  Qtielquefde  oepondant  Tantorit/i  dSm  fonetlonolrB 
oil  d'no  eorpa  a  M  *n«x  erande  poor  mettre  ham  do  donte,  par  nne  Mok  dedtton,  dee 
pobta  do  droit  eoatmemo." 
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by  private  poi^jons  in  certain  supposed  circntnstAnccs  can  make 
a  law  for  otiicro  in  similar  circumstances.  ISfo  om  pereon  subject 
to  the  supremo  power  of  civil  society  is  legally  hold  to  do,  or 
refrain  from  doing,  tliis  or  that  act,  simply  because  others  before 
have,  or  have  not,  done  the  same ;  nor  have  any  number  of  pri- 
vate individuals  the  power,  by  their  example,  to  establish  a 
coercive  rule  for  anotlior  individual.  Custom  is  juridically  re- 
garded as  an  effect  of  law,  not  as  a  cause  of  law.  It  is  judicially 
received  as  an  exposition  of  law,  because  that  which  has  been 
generally  received  and  acted  upon  by  the  subjects  of  a  civil 
state  as  a  nilo  of  action  is  presumptively  identified  with  the  will 
of  the  supreme  power  of  the  state,*  and  is,  therefore,  judicially 
held  to  be  reasonable  or  jural.  TIic  existence  of  the  custom  is 
judicial  evidence  of  a  rule  accepted  by  the  state  for  a  rule  of 
natural  reason  applied  to  certain  circumstances:*  and  hence  a 

'  Arittot.  t  Riwt,  lib.  L,  c  3.   Metaphj.,  TJh,  i.,  e.  8.  Seltlen :  Dc  J.  Knt.  cio., 


*  SAvij^ny :  Hetit.  Itom.  IL,  §  13.  "  So  l(t  aUo  dla  Cktwotinhelt  ^  Kftonjclchen 
dtts  posillv«n  Reebt9,  »kht  d^ma  Knttttthtuig*f(tia4.'*  Cnttom  I*  therefore  tho 
miirk  by  «rltkh  ]Ki«ii{y«  law  b  ka«wo  to  txUC  not  th«  cfttuo  cf  It*  exlttoaoe.  Tr., 
utd  vetot*  to  PachtA :  **  Dm  GewohnbetU  Bvoht.''  *'  Ev«ry  eoitoin  ntppoMS  a  Iaw," 
jHtr  Vnttglian  Ch.  J.  VIT.  Viner**  Abr.,  Statute  law  Mid  comxooo  U«r  as  cootnutcdl 
witb  StAtttt«  law,  In  KnglUh  joiiMrndeac«,  have,  ther<tfor«,  the  «Am«  thcoixtical  foun- 
dnlioa.  Aa4  beteb  He*  tho  eMeunal  comctiKtMoT  C.  J.  Wilmot^i  myiog,  in  3  WiUon, 
94$.  "  The  atatate  law  U  the  wiU  of  the  legblatare  in  writing ;  the  commoo  law  is 
uothlnj;  eli«  but  itatntee  worn  oot  bjr  time.  AU  our  IkXf  hvgka  by  consent  «if  tho 
legtstature,  and  'whether  it  is.&e«r  law  hf  nsam  or  wHtinj;  t»  the  nme  thing," — aud  p. 
8&0 1  "  And  itatitta  law  and  law  both  origioaily  fiawe4  from  the  tame  foun- 

tain.**  But  compare  the  d9ctri«te  of  Bl.  C«i».,  Introd.»  Sect.  8. 

"  Poidtire  law,**  in  Eogltsh  and  American  jarii^rodoftce,  is  not  alwars  tnkeo  to 
mean  statvtte  law.  Thos^  In  Somertet'e  cas«.  Lord  MaasSeld  says :  *'  roiitivo  law, 
which  preserves  its  fone  to&^  after  the  time  itself  from  whence  it  was  created,  is 
erased  from  memory,"— but  a  legal  mle  is  not  a  statute  rate  if  the  ti»e  of  its  etutct- 
ment  cannot  be  shown.  So  C.  J.  Sltaw  laytv  18  Pick.  It.,  213 :  "by  positive  law  lo 
this  coanection  may  be  as  well  aoderstood  oustomarr  law  as  the  enaotmeat  of  a 
statute ;  and  Biockstone,  ipeakii:^  of  a  proriidoa  of  the  ootemon  law,  says,  t  Comm., 
70;  **»owthl»is  podlliTe  law  daed  and  established  by  cnttom." 

Properly  speaking,  when  otistom  has  this  ceneral  extent,  Its  antecedent  eontlauA- 
t!on  U  not  foquired  Into,  it  is  simply  taw.  **  A  custom  cannot  be  alleged  generally 
within  the  kingdom  of  Kngtondt  fjr  that  is  commoa  law."  Co.  Lit.  f&t  IIU  b.,  and 
fo.  115  b.  Sir  Henry  Finch,  IV.,  p.  77.  Only  particQlar  <«stom*  require  proof  of 
their  Itaving  been  received  for  a  certain  len|$th  of  time,  to  j^re  them  the  force  of  law. 
Thtts  the  authority  of  the  Constitution  of  ^tlte  United  States  rests  on  general  custom, 
and  much  of  the  law  of  the  snreral  state*  not  derived  Peom  England  is  castomaiy  law, 
although  it  has  not  had  aneslst«Qce  such  as  is  r«i)ntred  by  the  law  of  iSnglaod  to  give 
authoiitr  tc  a  panicutar  coitotn.  Cotnpars  Masft.  Quarterly  Rev.,  vol  L,  p.  466,  On 
tlie  legality  of  Sbveiy. 

Of  laws  losing  their  ibroe  by  desuetude.  I  Kent,  467,  roarg.  p.  S17,  7th  ed.,  note. 
Dr.  living's  latroduction  to  the  Study  of  the  Civil  Law,  pp.  lSd~-l37.  Woodest  Iveot. 
prsl,  p.  xxxlU. 
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custom  mmt  bo  tested  by  otiier  iufltcations  of  naturat  reasoat 
wbtd),  isi  jtxcltcia!  recognition,  are  identified  wiih  the  will  of  tlie 
stipremo  power.' 

§  82.  Kot  only  may  judicial  tribunals  compare  together  tlie 
judgments  of  tlieir  prcdeeessore  in  applying  natural  law  to  new 
relations  of  persons  and  tbings,  but  tl\cy  may  abo  adopt  similar 
comparisoaa  lena^le  by  private  individuals,  either  oml  or  written, 
and  such  private  wiitij^gs  or  espo«ition  of  the  law  nmy,  by  force 
of  continued  judicial  recognition,  become  a  farther  limitation 
on  tlie  disci^^on  of  subsequent  tribunals.* 

§  83.  Besides,  since  all  states,  tliough  independent  of  each 
other,  are  e<iually  possessors  of  the  powers  of  fiociety,  and  hold 
it  for  the  same  ends,  they  may  be  equally  prcBumed  to  intend  to 
conform  their  laws  to  tlie  natural  law.*  Tlxa  laws  of  foreign 

*  this  twtiag  tb*"  tt^iijf  or  Itt^nm  of  a  caitom  it  a  jttdldaJ  act,  and  te  ht  dl»- 
tingultb«4  imto«o»te  reoogsttlon  or  dUsttlowAnco  of  customs  bv  tho  •f^-ordtfa. 
Co.  LSt,  fo.  Hl^  a,  t  "M«!o»un»«ibokn^  ntdtiwey  uwU  eirO  Uuu'U  \tuoiAjrRumor 
mia),  ftgsiost  rttimm ;  tgaltk  in  cotuKtetttdinlbiU  eon  dktaniit&s  t«tn|>orij^  w\  tollditM 
rtUoo^s  t$i  ooiuiderH»d«.  Axti  hy  t)tU  rule  clt«4  by  Q«r  &«UK>r  «t  Ut«  pArUunent 
hiaUen  6t  Kltkenny  in  Zrelntul,  (40  E.  3)  Lioee),  Doko  of  Cl<imc«,  b«lo«  thtm  tli^ 
L{«tit«iumt  of  tii&t  reatme,  Uts  tmk  cuRtost^  ttaUii  thon  th»  Brtthon  ifar  ihu  ihb 
Jxiiix  tail  tbtsir  iui}^  Brehoat),  wai  wHoU.v  Abo1i«&e4 ;  for  itutt  (Mjtths  (xu-tliuntttttcsudi} 
it  tmut  fto  taw,  but «.  hwd  cttitom,  et  m«lu»  utiui  ftboleiR«lu4  est  But  our  ctodeftt  must 
know  tbat  King  John,'*  &«.  Tbo  girt  of  Cok«**  following  obwtraUna*  nptMrar  to  be— 
tH&t  it  itM  b/  »  «>^t«lgn  legielativft  act  of  xho  Cooaueror  tbat  tbe  Br«A(»i  law  waa 
di«n|];ei,  In  La  otm  do  Tamttry.  Davis  tibe  vtuidity  of  a  Brohoa  cuttom  of  ia- 
horitanca  won  argttedi  hctatA  ibe  cotma,  aud  ttm  osago  d^ded  to  bo  inft^Ht} ;  Uecati«e, 
accarding  to  iho  ettablii^ted  judicial  tai>U,  it  was  no  cun<m  at  alt:  tbo  term  ouiitom 
bavini;  a  fixed  tedmlcat  moaning. 

?  stent's  Cowm.  Ifict,  xxl,  xsil.  Faleltj  Jur.  Ency.  rFmeJi  7tX  §  10:  «'Lft 
docirine^  c'ett  k  dire  la  tbeorie  d«  co  qoi  e«t  droit,  expo*6o  do  tivo  vols  ott  par  e«ti^ 
par  !e«  tavauta  troo&s  it  iVtudo  d«  ta  jurUprudcRce^  dovrait,  d'aptvt tutitire,  lut  tetiio- 
Bi«irt  un  tnoyco  aoxiUlaiTtt  pour  appreodr*  &  caanaitre  l«  droit  ra  vkinettr  i  cepwdaiat 
ellc  cjrt  do\"enu»,  &  pJiwietir*  cgards,  oae  vdnwbio  wioroo  do  drrrlu  La  IStoratwro  jtiri- 
dii^ito  «n  i^iArticaUfir  a  excrc^  h  certti^ei  £p«>qtt««,  oomme  ie  moatrent  tmxm  )»»  hi»> 
touts*  droit,  xwto  ti  gnmdc  inStt«?tt«?c,  quo  beattcottn  d'ot(<!rm£e«  do  krlsprudlcneo 
eat  obtenn  formelikmottt  foreo  ia  Jol  Malt,  il  fawt  Jo  dirtt!,  Ifc  no  abvi*  reritable, 
(|t)i  n'a  f «A  d'aatre  motif  (jno  Ia  parejw?  d'e^prit,  cm  la  fol  &  faotoril^." 

Dig.,  Lib.  I,  Tit.  ii.,  c.  2,  §  12.  Ita  in  dvitato  awtm,  am  j»r«,  id  wtlogt,  coa- 
stt'.XMtar,  aut-  est  propriom  jiu  civile,  quod  «ine  tcripto  in  fAa  prodcmttuo  int«rpretatioao 
04wi«tit. 

Groiint,  B.  «  P.,  lib.  1,  c  L,  §  U.  Savigny,  on  tJio  vocatloft  trf  our  oj^o  for 
!«gii»lation  and  jariaprudeaw,  Haywatd's  Trannl.,  pp.  i%  Ki,  80.  Bom  on  Logal  jodg* 
roent,  cU.  18,  «c<rt.  5.   Ilcddie?  Law  of  Marit,  Com.,  p.  43^ 

TIii»  aathority  of  prirate  jmistii  must  depend  uww*  *omB  juniical  reeoeftitior.:  com- 
pare Bacon  t  do  A«g.  Sd..  lib.  viil,  c  8,  §  10.  l)r.  Jujliiia  Umver*»U,  App.,  72—92. 

Tbsaijb  ia  tbe  Eaman  system,  *n  Jnirintlc  antbarfir  MetMs  to  Uavobwn  attributed  to 
the  K«j(ponsa  Frudentum:  eco  S&ti^yt  licut.  II.  it,  B.  1,  c  3»  §|  14,  S6.  BuUcr's 
Horn  t^oridiesB,  E«iMy,  Boman  I,aw.   De  Fer^i^sti  t  liht.  of  llomaQ  I^w,  cb.  ix. 

•  BeS);er :  EuropSiiwhc*  Vdlicxrecbt,  p.  22,  ipcak»  of  a  class  or  acbool  of  publicists 
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states  {%.  c.  their  municipal,  or^  more  correctly,  their  national 
laws),  whether  arising  from  positive  legiaktion,  or  from  the 
judgment  of  their  tribunals,  applying  the  law  of  natural  reason, 
may  also  be  receiveci  by  the  tribunals  of  any  one  state  as  an 
exposition  of  the  law  of  nature,  where  its  own  posi^vo  legislar 
tioa  or  judicial  intorpretation  of  natural  law  does  not  afford 
suMcient  guidance ' 

§  34  And  when  any  principles  or  rules  of  action  have  been 
so  lonff  at»d  so  generally  recogiuzed  among  many  nations  that 
they  have  been  historically  ktto\Fn  as  tlie  law  of  na^ima^  or 
universal  principles  forming  the  subject  of  a  general  or  universal 
jurisprudence,  tliey  will^  for  tlio  same  reasou,  which  here  applies 
still  more  forcibly,  be  presumed  to  conform  to  natural  reason  or 
natural  law  J*  and  be  judicially  received  as  the  presumptive  will  of 


who  ^ftd  ^  ontBirftl  law  of  JtjrUpnidewc©  to  tlte  rjcjamftd  urill  of  elata*,  by  ««sotnlng 
that  tiioy  haifB  Ifi*<m4c4  Xa  4o|amce— "  Da*  WoJtea  4er  Geredbtigkeit  in  dca  WlJleo 

*  Sir  Hcttry  i'inch :  Tir«Mi««  o»  tJje  C-^arooa  I  aw,  p.  S.  Raw :  X/tgaUa^gmcot, 
p.  69—71,  76.  MftTftlKai  J  <m  Jtau.  Prelim.  Diw,  p,  24.  U>sUh'$  lnq,  £l«m.  Ac,  p.  I9S. 

llaaUy,  ht  tb«  «sj>o«l«iott  cfwrnumoa  J»w,  |ttdg«»  htm  Um  Acamum«A  to  iooJc  to 
the  logta  tfytttrnt  Mi  jtididat  ox|)<uI<sik«  isi  otbar  aations,  If  not  &s  ct»»«tiu^  cr  im* 
rwiroUwe  wixf&ts  of  tftw,  ttt  kAst  n*  afibrdlag  »r«»etJc«l  guldk*  by  wlikh  tiwy  may 
W  ltd  to  decide  angbt,  Oa  tliia  j(«i»cjple,  tfi*  liMuua  law  is  rcfsarwd  to  in  Eng- 
llnh  ami  Amftkm  juHspnidwcsft.  W«»d*»  Iistt,  Intmd  t  %wic« :  Eqwity  JxithuL  of 
CVBrtxjf  Clu,  vol.  i.,  lt$,  ISS-^  fi  Biofham,  JSr.  lmg*u  UUecrttrwa,  fwmlmj 
B*ddl«'»  Hi«,.  VJcw  (rf  Mftfit.  C^m.,  pp.  4S8.  iU,  CvMfig'n  Bomait  Lftw»  |§  250, 
SSS,  4,  5.  IJHtiet'*  Horn  Juridk*;^  p.  SO.  So  aJbo  tite  C««!o  3U*j  «irca  la  r«)t«»- 
tant  c«aRtnea,  II«r.  Jund.  p.  133. 

In  tlw  tril)«»Al«  of  ContU»««al  Etrnme.,  tJtft  Botnno  law  ItM  «o  !oog  bwn  receirod 
«m  iW*  j«i»ciplc!,  that  it  U  looked  mxm  cy  roaoy  of  the  dviliain^  a»  Mug  in  wtd  of 
itwlf  m  awthoriiativft  expotJdon  nf  mvarAl  tttanu,  I«  tlicir  langaagc — Valet  pro 
railonc,  r»oo  pro  iotwdacio  mw.  K«m  hatwtvim  legi*,  »ed  ratioai*.  Somlorwbiqae 
ia»  Boma*iHm,  mm  raUwaii  Impctil,  sed  ratiotti*  Impcm. 

»  Savig«y :  Hcwi.  R  F»,  B.  c  §  23.  Oreiiix* :  ».  et  P.,  Uh.  1, 12,  2.  Ck,  L, 
T««c  Kp.,  117— "!■»  e«u>l  w  owmoiJo  <m»»J«(»  g«titi«m  ja»  natturm  imtaada  est" 

2  Bla.  Comm^  11,  ftote  by  CHritUftiii.  "I  know  ftootbet  ctitcdfoo  by  whicli  we 
can  dctemln*  any  mla  twr  ebligntioa  to  f«s  founded  In  aatars  than  by  iu  aniremtity,  a»d 
by  in^ulriJttg  wbell»er  it  ba«  t»ot  i«  aU  wanltie*  ftud  agw  J>e«o  ag^weftbk  to  4b«  fedlwga, 
aSecuoR*,  «utd  nsMKOx  of  mantiiad." 

Doetw  tt»d  i?njd««tj  p.  63.  Xhtt.  Tbcttfont  it  »emelb  that  oo«trt>:t*  b« 
grotmiiled  «jk»»  U»e  law  of  renMoix,  or  at  kart  apoa  tJte  law  ibat  It  calUjd /»j  oeittrnm;" 
and  I76s  "Hf«t»  iifetto  b««»dmtood  tbat  ootttaract*  be  grouftded  ttpon  a 
custom  of  tiitt  walm,  ftj*«l  by  the  law  tbat  ia  caUed  jm  jfrntiam^  aod  uot  direct\y  by  tb« 
law  of  wwon.* 

It  l»  tlilftttKwitaiaed  laniard  vUssh  awKuviutly  Potbler,  in  T»ati*a  on  OWigaUonf, 
IS,  intco4«  by  "pturo  natwrai  rfght."  A»d  «««  deSuiUmi  of  i/aiww,  ia  Rr«B  :  L«gal 
Jadgmentf  p*  H,  and  tii«  eltatiotu. 

Wl»at«Tor  priiwjJpk  a  iribanal  may  adtalt  to  b©  a  prineipUs  of  tttdTenwi  jnrijpia- 
d«oc«  Jfattirt  bo  takeo  to  be  woeivtil  in  «l*a  national  law  which  that  trJbanai  l«  tip- 
polutfd  to  adjaJtOtier.  (Sttamt  3>e  Ug.  cl  i>eo  Legld.,  lib.  il.,  e,  19,  §  2-4.) 


so 
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thostate  I  imd  tltough  these  principles  must  originally  havo  acquir* 
ed  ttiat  claaractcr  of  umvcreality  from  tho  independent  legielative 
wills  of  single  states,  yet,  when  they  have  Required  that  histori- 
cal character,  they  may  he  judicially  received  by  the  tribunals 
of  any  one  state  as  an  inckpmd&)\i  indication  of  natural  law, 
presumed,  from  the  fact  of  being  received  in  universal  jurispra- 
dence  or  for  universal  jurisprudence,  to  be  adopted  as  a  priori 
principles  by  that  national  power  whose  juridical  will  tlie  tribu- 
nal is  intended  to  execute. 

§  35.  When  the  natural  law,  or  lew  of  natural  reason  has 
thtis  been  judicially  interpreted,  and  thus  made  a  part  of  tlxe 
po^Utve  law  of  any  one  state  or  nation,*  (i.  e.  positive  in  respect  to 

n«t  tribtmttl  refesn  to  tho  l»J«t«rfc6j  IndWa  t^iSiU  wnlMwrfjoriswradenca  m  being  one 
of  the  criteria  of  tio  kgijiIsUve  will  of  tho  state,  isfbtch  U  to  Jjo  jwricllcatty  anplie4. 
In  Cbe  Romftn  jurisprodenee,  no  principle  e»aritx!>di  to  tbe  Jttt  ffttuicm,  vmoi  wk« 
not  incIo4»5  la  tho  dvil  Im  mtlMirf  law)  of  liome.  Comp.  Fflolix :  Droit 
Int^ntfttionft!  Friv£,  §  S,   R«44io'«  taq.  EL  do,  p.  SS,  and  ttitjx^  cb.  ii.,  mi  !v. 

Btti  fbr  oa  ocmt^tQ  iheor^r  of  xtfttumi  tftw  In  Jurii^ruefenee^  see  HoSVztim'a  Legal 
OatUaes,  »eet.  im, 

Smit^*«  hittc,  taw,  p.  3,  S{i«akkSuf  of  iba  comi>mtiv«  tttilitj'  of  blttoricol  r«- 
«eat«lts«  kx  tito  tm  <i€  rsal  est»to  md  mftrcftntlle  )m  Ottr  memntilo  law,  on  the 
contnwty,  h  wUoUy  fottn4«4  on  coniJtlejatloni  of  uVilitr ;  anil  though  mtiny  of  it»  r«!e» 
lire  4l«riv9(l  fn»n  iho  ln«Ht!Otion»  of  anekni  tlm«4  and  dtittAt  eonntriet,  stiU  is  tbelr 
intro«iuetio»  iot?>  cur  *j«l«a  owiag^  not  to  »  blltwl  respect  for  tbelr  orifi[io,  but  to  an  en* 
Ugbteoed  «eaio  of  tbttfr  propriety.  No  one,  nnleA*  acquainted  with  tbidr fondd  wnroc, 
could  ftttigtt  my  mjum  for  tbo«(»  rules  wblcb  r«$p«ct  Sne«,  e$cbeAt«,  or  recoveritts ; 
but  it  l»  not  ueee«mr]r,  for  tho  purpoj©  of  «nabUng  tbc  wader  to  »w  tbo  jtutiico  and 
good  texm  of  tbo  kw  of  genenu  imxtM,  to  i^ow  mm  tbftt  it  formed  j^art  of  tho  m&ri- 
timo  code  of  tbo  ancient  Kbodiftnt.  At  tbe  <A»e  time,  it  c«nnot  be  denied  that  the 
bittoiy  of  onr  commeroial  !aw  Is  a  fsabject  of  great  intett**  <wad  mtiooal  curioritj?,  Ac," 

Hera  is  sn  extunpb  of  ft  very  common  tmsa{^Tebenidon  of  the  origin  of  kw  in 
Itcnersl,  aitd  nartlcolturl?  of  tho  deri%'ation  of  that  bmnch  called  mercantile  law. 
The  anther  tni)fapjirehend».the  rtwwa  why  the  roTc  of  gftnefal  »vcr«g«  hu  the  fwree 
of  law  in  cam  of  maritime!  loms.  It  is  itot  taw  twtm  ogreeablo  to  juvtice  and  good 
setue.  If  it  were  not  that  the  xaaritime  nations  of  Europe  (the  Ehodlans  being  the 
Crtt,  perliapiS,  at  matt^  of  history)  had  (lotualty  gires  it  the  blading  foree  of  a  k« 
«*itMu  their  mereit  jtsri»dlctions»  the  judges  of  English  conitt  wotitd  have  had  no  right 
to  apply  it  in  enfonmag  a  contribution.  If  the  jndgwi  of  our  cottrts  should  to-morrow 
bo  of  o]:^nion  that  the  rak  hitherto  purttted  is  not  s^imiabk  to  juttlee  and  good 
s«n«c,"  they  inight--fteoording  to  the  author's  tutgnment—dccllce  to  apply  It  any 
longer. 

Aad  see  another  Inetance  in  Abbott  on  Shipplne;,  Ptfeiaoe  to  the  First  Edition ; 
where  the  nuthor  gives  the  rmms  for  referring  to  tuo  maritime  cods  of  Louis  XIV., 
as  authority  for  Englith  tribanaU;  and  *e«  Etoedict's  Admiwlty  Pr.,  §  5.  Duer,  on 
Insnr.,  p.  3.  Etnerigon,  c  S.,  g  S,  note,  by  English  edttot.  That  tbe  Roman  tribunal 
matk  jndiclal  reference  to  the  kw«  of  the  Khodians  on  the  ground  of  its  being  an  exist- 
ing foreign  kw,  see  i'eekins:  Do  He  Kautica,  Ad  leg.  !Ui.  m  Jaotu.  J^tArka, 

*  Vinaltts  Comm.,  lib.  i..  Tit,  2,  ^  1.  "  *  Vocatargne  jni  drik.*—I«  specie  niml« 
mm,  nam  jus  civile  »umptum  pro  eo  jure  ({uo  in  unimmm  civitas  uUtur,  etiam  jus 
naturale  et  gentium,  (|uat«nu»  rec«ptum  est,  comprehendit ;  eoquo  sensu,  obllgatione*, 
qu«  ex  contraelibus  jms  gentinm>  doiscendunt,  dicuutur  eivifesi  licet  a  legislatore 
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its  atltliority,  v.  ante,  %  17,)  it  may  still  bo  fliatingtu'shcd  as  the 
unwritton  law,  the  cnstomary  law,  tho  common  law  of  tlio  land.* 

dviia  A  cAUta  e^lente,  (}tim  dt  vdonus  ailet^lauidvitatli  antf^Jtiii  Im  Xv^hm^ 
Ka  e»  habet,  non  commonia  geH^uu  Ant  sftt«r«kU«  nttio.  At  Atiitotele  tegitinium 
dklttirj  wA^  po»Itl*«m.*' 

'  Even  under  a  wnU«n  txie^  tltU  puirt  of  tbs  Imw  mtist  eonttntte.  See,  m  to  tho 
recognition  of  thU,  undftr  xljc  French  Code.  S«v{gny:  Voeatfon  of  o«r  Agfw  &c 
Haywarf'*  Tr.,  p.  90.  A!«f«,  Dopoimau  on  Jori»4.,  p,  106.  Iteddl»'«  Inq.  Elem.  See., 
pp.  199—202. 

In  thU  deisonption  of  the  modo  In  vthkh  pQ«Ulre  Iadf  liecomeJi  jadfdatly  as»rtei!ned, 
tber«  {f  Ro  ^lstl»ctlott«f  any  part  of  tlte  !aw  which  CAn  bo  <)i«tl«gnl»b«<i  from  the  rest 
Mffuar^,  or&«ti&eq«Itah}eniloof  ftctloit.  Thd  idiutinctlon  whieli  «xi!>t«  i»  Enj^lUh  sndl 
Amertcmi  jaiinpnidtmce  {^twe«o  /etetr  and  «{fiiu>i/  i«  not  in  the  ontttro  ol  tho  rah,  but  la 
tkt  moaoi  by  whlcli  it  is  e»forc«4.  "  tn  Hngicmdi  «ndi  Aroeric«i  Etinity,  in  tho  techni- 
cal  lcg«l  (Ksnse  of  that  torn,  a*  oppoited  to  or  distinct  ftwm  tho  cmnmon  taw,  1$  in  Ksality 
M  much  Mthe  cvinmon  law,  ciwtomaiy  or  judiciary  lawj  »  part  of  tho  fjtneral  law 
of  the  waltn."  Itcddlc :  Inq.  EJero.,  p.  124.  Blac  Comm.,  3,  c.  27,  p.  432.  E'PCty 
rule  of  action  which  ttie  supreme  power  in  Enfiand  or  America  enforo«4i  as  lavr  la 
©(^ualiy  jontl— ««ttaIJy  a  iexitiris.  The  distioctioa  hero  is  oao  of  juriddiction,  or  of 
ronjedy—the  appiicauon  of  tho  ralo  of  action,  arfjlng;  from  tlio  aathoritv  allowed  to 
judicial  precodetti,  and  a  consooaenca  ef  that  supremacy  of  hvf  r«  opposed  to  arbitrary 
discretion,  whieli  is  ft  charactcrutic  of  Anglican  Ubeit^,'*  (For  tho  tm  of  this  torm, 
»«o  Ucher :  Civil  Ubatty  and  Self  Qotetnmcnt,  vol  I.,  at.  *.)  The  occasion  g^vea  to 
a  ceainton  misconeeption  of  the  natore  of  positiire  law  hv  the  existence  d*  an  "  Eqn!^ 
Juri^mdenc*,**  «nay  excnsa  an  attempt  to  s«t  this  forth  in  the  U»lt»  of  a  aoKs. 

The  rule  c^T  action  to  which  tha  state  gim  tlte  authority  of  law  most  he  etifoKad 
or  Tindteatcd  by  the  «t«{«,  if  it  is  to  ho  emcacion*  in  aecompHshbif  the  object  of  the 
state.  I  justice.  This  can  only  he  dooo  by  judicial  remedioia.  is  a  atato  where 
prKccdentit  have  great  forco  a«  an  indication  of  the  wlU  of  the  supremo  power,  the 
remedy  which  hits  he«n  applied  to  ombroc  tho  rule  of  action  b««ome«  it»olf  a  precedent, 
that  is,  it  becomes  a  rxtle  or  law  of  remedy,  and  tJius  the  ofllcacy  of  a  rule  of  action 
becomes  limited  to  circumstances  in  which  only  a  remedy  ha«  b«ca  bcfam  applied. 
The  tame  eStiCt  would  t«ke  plac«  Sf  the  remedial  mode  of  enforcing  tlie  rule  of  actitMi 
were  prescribed  by  statute, 

'Hte  ttjle  of  action  will  thuis,  in  coursa  of  time,  fail  in  many  instouces  of  ita  original 
intention,  i.  e.,  justice  J  b«caB»e  new  circuaMtances  of  dlsohcdioneo  to  the  rule  will 
occur,  differing  from  tlioso  to  which  tho  known  law  of  remedy  applies.  The  stato 
must,  therefore,  in  ordt;*  to  effect  ita  intention,  i.  e.,  justice,  cither  directly  pre»cribo  a 
remedy  in  those  new  drcumttattc«s,  or  direct  that  its  tjibunals  should  beyond  pre* 
cedent  in  tho  Iftw  nf  wunedy,  and  enfgreo  thcf  rule  of  action  acoordieg  to  it4  ori^al 
intention.  Tho  »tat«  may  establish  a  ttmnae  triinml  with  power  to  can^  out  tho  rule 
of  action  Iwsyoad  the  remedy  given  by  the  precedents  of  existing  tribtUMtls. 

In  course  of  time,  the  remetly  given  by  the  now  court  becomea  also  a  prcocdettt; 
and  has  a  law  of  its  own.  There  are  thus  two  systems  of  remedy  intended  to  carr^ 
ont  one  and  the  same  law  of  right  In  Englisln  aitd  Amcricaa  jttrwtprttdenc«T  this 
d^blo  t^iUm  of  remedy  eslstc.  S^tkjf  is  not  a  dlfierent  rule  of  action  fbm  it 
is  a  law  of  remedy. 

Paper*  read  befora  tho  Jufldical  Sodety,  Vol.  I,  Part  IB5S.  london:  Stevens 
&  Norton.  Inaugural  Address  by  Sir  It  Belhell,  S.  G.,  M.P.,  p.  8—*' And  the  rales 
and  maxims  of  the  common  law  weru  so  bmad  and  comprehensive,  that  they  admitted 
of  being  made  tlie  basis  of  an  enlarged  *ystet.\  of  jnrirpn«leac«.  A  portion  of  tlio 
statute  of  Wc*tmliTst«r  Ujc  w»nd  <13  Edw.  t)  was  paswed  with  st  view  tif  cffecUng 
tills  object,  and  of  e$:pandiiig  tho  maxims  of  the  common  law,  so  as  to  render  it  ap- 
plicable to  tho  esi;^e!icic*  «  an  ndvansiag  sitiio  of  society.  For  thie  parposs,  sew 
\ftitc>  wcro  j}ircct«4  to  he  iVamcd,  a*  new  oceawons  for  wmcdial  justice  prtslentedth«ai. 
•olvei ;  and  if  this  bad  been  Miy  acted  on,  tho  lAvt  of  England  might  havo  been  wa* 
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It  is  tilis  which  constitutes  tlw  common  law  in  the  jtimpnidcnce 
of  Englimd  and  America,  when  distmguisbcd  from  statute  Im* 
§  36.  Tim  recognition  and  adoption  of  the  natural  kw 
occara  in  international  as  well  as  in  mtmicipal  (national)  law. 
^  As  was  before  Midi  each  nation  heing  independent  of  otlier 
nations,  whatever  is  enforced  by  its  own  tnbnnala  as  law  rests 
upon  its  own  authority,  or  is  identified,  in  respect  to  its  author- 
ity, with  the  municipal  law  of  that  Ptate.  Iiitcmational  law, 
tlioughi  differing  from  municipal  law  in  the  objects  or  relations 
whicli  it  affects,  does  not,  as  administered  by  its  tribunals,  rest 
on  any  other  authority  Umn  the  state  itself:  it  is  then  a  part  of 
the  municipal  (national)  law;  being  then  distinguished  from  other 
portions  of  the  municipal  law  only  by  its  application  to  persons, 
or  as  one  personal  law  is  distinguished  from  another.*  Wliat- 
ever  niles  Uie  tribunal  may  administer  as  international  law,  are 

tarcA  into  »tMjUbm  txti  c,xafiwc\miix9  »ti«8TO.  Kcr  ii  wjw  jttj«ly  <»lt«im4  by  one 
of  tlttt  jttjge»  in  tbs  reign  ot  mwry  tbe  SixUtt  thAt  if  ftet{itiu»  <m  tao  OA«e>  htA  be«n 
•llowedi  by  ecmxts  U«  as  dten  m  oociMdon  t«<iufr«d,  Ute  writ  of  tubpcenA  «oul4 
kftvft  t>een  tumoesMuu^ ;  or,  !a  otbor  smia,  ^tmn  wonld  bnve  b««a  m>  dUiiiict!on«t)«> 
two  cm  courts  of  1ft  w  tmd  coutts  of  iMjiaSty,  ikiid  tho  wholo  of  ibct  fimentJttTtwf  (ctiod  of  ths 
<mti  ^  cbftttcety,  •wtrnW  have  been  part  of  tl>«  i)rdl»i»rjr  itiriMlctioo  of  owart*  of  Uw.** 

^  ot)  tbls  jpoint,  Story ;  Equity  Jaritpradoaoo,  vol.  I,  l&ttfica :  Aivtm.  hmn^ 
B.  vfiL,  c  8,  of  IMr.  JvaX,  Apnorlsnw,  22  to  46.  R«m  on  I*eg?»l  Jttilgmcat,  eh.  U., 
aa4  «utboriiie« ;  ftlno,  Am.  Jorist,  vol  xviU,  p.  S$3,  on  r«foria  In  remedial  kw. 
D'AgocAMtta*.  CEtivr««,  Tom.  |».  SOS).  Lesteo  of  Livittgstoa  v.  Uwm  mi  oibr*, 
7  Pern**  B.,  j».  5*7    BuUm*«  Horn  Jorfdicas,  p.  44—46. 

la  tho  «tAtfr«  Continental  Hxurope,  wkero  the  ttdmialttratioo  of  jtutieo  i«  oa  thi 
taoial  of  tbe  itoman  kw,  jndiciftt  tribouals  am  \m  fettorecl  by  jvtdicial  pr«c«d$»t,  and 
have  »Jvmy»  l»4d  ft  grefttor  latiuido  In  applying  the  nilo  of  acUon.  Tlio  judicial 
ofHcer-  ba«  io  praelice  a  krgip  «hitr«  of  adrainlJtntUvo  goirer.  Hi«  power  to  lair 
for  iixXMtn  <i»m  U  ies*  tbaa  tbat  of  judges  under  tbe  lurtgliiib  »y»t«mi  but  his  autono* 
caout  or  dlscrstionary  power  over  the  cam  in  band  i«  far  greater.  lieoc«  th«  rigbtt 
of  ittdividuaU  depe«m  hs*  on  pr«-«xi«t«fll  Uw,  and  more  oq  arbitrary  di«cretIoa. 

« Sir  It  Finch  s  Treatiae,  p.  74.  Sinai'  Cm,  7  Ccubing  R, ,  p  'tta   Shaw,  C. 
tulng  tbo  torn  and  shia  may  be  mete  ctutomary  taw,  as  well  M  the 

enaclwent  of  a  utalate.  The  term  *  ponitlve  law/  in  tht«  »e»»e,  may  ho  wodewlooti  to 
dejlgoato  time,  role*  crtabllihftd  by  lo»g  and  t««^t  aoattleaeonce,  or  by  the  legtdative 
set  of  any  «l«tSj  and  which  derive  their  foroo  and  e^ct^  ««  law  from  twih  emiie*- 
oBObo  atxi  kfi»!ativ«  enactment,  and  ax«  acted  ttnoa  ta  soch,  wbtsther  ooaformabio  to 
thedietnteaof  uatiaraljtttliettor  oUier*ifhi«."  Aad  comp.  Keial  ».  Farmer,  9  Gaorgia 
B.,  SBl. 

Bant,  OR  Jttdgnient,  oh.  il.  Savigny :  Kettt.  B.  B.,  1 18.   Boddle'a  Ittq.  Eletn. 
p.  deeerSpdott  of  the  ft!MbU«htaent  &t  mttnieipal  (oationalj  law, 

abridged  from  Savigny. 

Bontbam  i  VAxte,  Morals  and  Le^tl,  prtf.,  ml  "  Common  law,  a«  it  style*  iUelf 
ia  EngiaJtd }  judiciary  law^  a«  it  might  more  aptly  bo  atyled  every  where,"  Ac  Com- 
pftro  Eocy.  Am.,  *oL  tii.,  Appcttdix,  Law,       by  Story. 

Coi.  Ur.,  fo.  IL»  ft.  A»  «»t»m«ruUon  of  the    proslV  and  argtuneata  of  the 
law,"  drftwa  from  twaaly  »e*or«l  foonukw  or  plac«» ;  cotoawa  W  bsisg  laksa  io  tfe# 
limited  tmti ;  beeaone  ia  the  same  plaoe  cammmi  kx  A»s^  k  iooluded  m  ia  %. 

»  SwpMt,  §68. 
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derived  by  it  in  tbo  same  m&D»er  m  mumcipa!  law ;  viz.  firstly, 
from  tlio  positive  legislation  of  the  Btatie  in  reference  to  relatioDS 
which  are  iittemational  in  their  character;  that  is,  relatiosa 
taiBing  out  of  the  exlstesce  of  foreign  etates,  and  fVom  the 
recognition  of  their  authority  to  give  Iav^b  and  hold  jariediction 
over  poraons  and  things.  Suoh  legislation  must  he  recognised 
by  the  tribunal  on  the  authority  of  tlie  state  alone  to  which  it 
belongs,  whether  it  he  made  by  the  state  singly,  or  jointly  with 
otiicr  states,  in  the  form  of  treaties  and  agreements.  Secondly: 
from  the  recognition  of  natural  law  by  auch  criteria  or  exposi- 
tions of  that  law,  applied  to  the  same  international  relations,  as 
may  bo  supposed  to  be  adopted  by  the  state  to  which  tlio  tribunal 
belongs,  and  whose  will  it  executes  in  the  administration  of  in- 
ternational  kw  m  well  as  of  the  municipal :  and  these  are  the 
same  as  are  adopted  in  ascertaining  the  municipal  law— »doci- 
sions  of  preceding  tiibunala  having  the  same  national  authority, 
the  writings  of  private  jurists,  and  the  laws  and  decisions  and 
customs  of  all  other  states;'  comprehending  herein,  also,  the 
recognition  of  univereal  jarisprudence,  the  science  of  a  lav?  of 
naiiom  historically  known :  which  recognition  by  judicial  tri* 
bunals  is  particularly  manifest  and  necessary  in  the  administra* 
tion  of  private  international  law,  aa  will  be  shown  in  the  follow- 
ing chapter.  International  law,  thus  applied  by  the  Judicial 
irimnals  of  any  state,  is  only  to  be  distinguished  from  tlie 
municipal  law  of  that  state  in  the  mium  of  the  rdaiione  which 
it  alfects ;  it  is  identified  with  it  in  respect  to  ita  au*horiiy  over 
all  persona  within  the  jurisdiction  of  the  state.' 

» Orotii* :  B.  «t  P.  Pwlcg..  8  40,  Uh.  I.,  ©.  I,  g  13,  U.  I.  Kent**  CSomm.,  18, 
19.  Rcadb ;  HUt  View  L  of  Mjwrit.  Com.,  26,  27,  42a,  429.  HefltoW*  Coam  of 
StfiwJy,  Tol  t,  p.  4!&-10.  Btatget  CoL  weA  For.  hm^  vol  t,  ami  lUito,  o« 
l«fftl  Jtttl^ent.  o.  01.  PhlUIi&ore :  latmat.  Lu,  a.  61. 

It  it  cmW  clvitmd  mtloiu,  or  tboM  of  ft  eertain  WstHL  $f  atltomt  that  are  Xhnu 
mognicea  by  tliek  Mvttrtl  tsibtmftit  a*  tbv  nmtrca*  of  ttalvaml  jtiirii|imdteac«,  Ses 
Selden  :  P4  J.  Nftt.  if;&.  Lib.  L,  o,  tL,  vrbo  ^tt«%niit««  tlt«m  ai  ^*speta*»  mmOimft*'  in 
tbo  Iwifaiwft  of  OHrtIa* :  B.  et  P.,  Uh,  t,  12,  2.  PhlUimore :  lot.  )U,  «.  Ui.  Beffter 
it^mum  M»  work— D«s  H«tUg«  SiavpSiiekt  ySOosTmht, 

Thk  di*eri»iii«tS«tt  ti«tire«o  dfffet«nt  ntttloo*  «»  warcei  cf  jtinil  rulet^  fs  not  im  «r 
priari  acrttmption  ty  Hbb  Uibtaal  »iiJU»g  ft*  !i  U  r«titer  k  p*xt  of  ttt«  cttttomajry  !»w 
of  tho«t«td  wbetM  will  tiw  tfibwuUisbotttK}  to  »f»^f*  Tbls  tet  of  •  |t>d{dftl  tHmwaJ 
mast  sot  be  eonf(m»die4  witti  tlto  »or»n!ign  itgw<ais«  «efr  of  «  «tatet  In  84omi»g  • 
foteijm  a«  in  tlt«  Xn.  tal)J««,  Ho»«HS«dc»t»d  noafl^tbft  tawi  dTCtmce. 
Dig.  L.  T.,  Tit,  S,  «.  9, 1  *  J  "pftt«N»t«r  Umt  »  Qmdt  dv{t»ti1m$.'* 

«  Hiii  ]^ou)l  b  mor«       oi»]iiil(kr«4  ia  tE»  •ftcoodl  duiptnr. 

S 
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§  ST.  From  the  conditions  necmary  ti)  tho  existence  of  a 
relation  between  states,  or  from  the  fact  tUat  though  composed 
of  natural  persons,  each  subject  to  the  power  of  society,  they 
have  a  distinct  existence  and  power  of  action  in  respect  to  each 
other,  as  well  as  in  respect  to  private  individuals,  any  rnle  which 
would  decide  on  the  relations  of  states,  as  suclt,  towards  each 
other,  and  inmntain  their  correlative  rights  and  duties,  would 
be  an  International  law.  But  from  the  nature  of  states  and 
their  mutual  independence,  there  is  no  such  rule,  taking  tho 
word  law  in  the  strict  sense ;  and  the  application  of  such  a  nile 
or  law  could  not  bo  made  by  tlie  judicial  ti'ibunals  of  any  state 
or  nation.  A  coercive  determination  of  these  rights  and  obliga* 
tions  can  be  expected  only  from  tlio  autonomic  force  of  the 
parties  to  whom  this  law  may  attribute  tiicm. 

But  from  the  reciprocal  a^ertion  and  acknowledgment 
which  all  states  or  nations  have  in  fact  made  of  principles  of 
natural  reason,  or  fram  tlmt  com-se  of  practice  which  is  stip- 
posed  to  bo  founded  on  a  reciprocal  reference  to  such  principles 
in  tiieir  relations  with  each  other,  and  from  the  consideration 
actually  allowed  to  tho  etliical  views  of  some  private  authors  in  * 
reference  to  such  national  pmetice,  an  exposition  of  nature!  law 
has  arisen,  which  corresponds  with  tlic  common  law,  or  judicially 
ascertained  municipal  (national)  law  of  any  one  state,  having  in 
practice  the  character  of  a  rule  of  action  for  states ;  determin- 
ing tlieir  relations  to  each  other,  and  the  comlative  rights  and 
obligations  of  each,  though  tliere  is  no  tribunal  to  decide  be- 
tween them  in  its  application ; — that  is,  no  tribunal  wh.ich  can 
enforce  the  rights  and^obligations,  arising  under  it,  in  particular 
cases/ 

§  38.  Rules  thus  recognized  fonn  a  part  of  universal  juris- 
prudence, {htw  ofnatwmm  thatsense,)  to  which  states  or  nations 
reciprocally  refer  as  to  an  inteniational  law  having  an  existence 

»  Efiro  Mr.  RedeUe,  w)jo  4I»tiDgoi»bw  tho  exUtence  of  a  imJTfflital  jorJjprtiicoM 
opertttlnn;  &s  |Mirt  of  the  coercive  {)mato  I«w  of  emeli  Mtrerfikl  xuitlon,  ii«em*  to  hold  that 
thcro  U  ft  Iftw  d«tiv»d  In  tho  utao  xoanner,  &n4  0|»«rflUog  on  tho  <t«t«  m  »  political 
penwn,  ha^ng  tha  tarn  iini  of  authority.  Sto  ln<)aiviea  EUun.  Sec,  2d  «dL,  p.  456, 
and  Inq.  in  !at«i«atio««l  Law,  2d  teL,  439,  4SS. 

Wheaton,  la  hhi  El,  of  InUamational  Law,  §  10,  cUca  HcfFfcrr  «» takbg  tho  «aino 
-riow;  hut  In  tho  last  ed.  of  Daa  EaropSisflhc  VslkeitcchtdcrGrgaawart^BotUo,  1855, 
p.  2,  a.  3,  the  tatter  aaUtor      that  Mr.  Whestoa  Im  mUeoawtred  hi*  tnoaabg. 
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independent  of  their  several  jaridical  $jmnt  In  its  ort^n^  tbis 
law,  of  which  nations  are  tlien  taken  to  be  tlie  enbjects,  is  ides* 
tificd  witli  tlic  law  applied  by  judicial  tribuuala  aa  an  interpre- 
tation of  the  law  of  natural  reason  between  private  persons,  in 
both  mnntcipal  (internal)  and  international  law^ — tlie  law 
miiom^  in  the  sense  of  private  law  judicially  recogniaedbecanso 
existing  among  all  nations.  And  thongh  it  is  a  law  for  those 
nations  only  in  the  imperfect  sense  of  tlie  word,  it  may  be  called 
a  part  of  ^pmiiiw  law,  or  be  included  in  jnrispnidenco~-the 
gcience  of  positive  law,  when  the  term  pasUim  h  ased  not  to 
indicate  the  coercive  qnality,  but  the  qnality  of  being  an  ascer- 
tained nilo, — a  rule  having  an  effective  existence  independently 
of  tl»e  mtljectwe  conception  of  any  one  state  or  nation,  or  of  any 
private  person  or  persons ;  a  njle  which  is  not  necesisarily  the 
true  law  of  nature  or  of  natural  right,  but  that  which  many 
states  have  agreed  in  applying  for  such.*  As  such  it  is  referred 
to  by  sovereign  nations  for  public  law,  and  is  enforced  by  judi- 
cial tnbimals  for  private  law,  being  binding  on  those  tribunals 
until  contravened  or  disallowed  by  the  several  juridical  action 
of  the  states  to  which  they  belong,  or  for  which  they  exercise 
the  judicial  function. 

§  39.  It  is  always  consistent  for  sovereign  powers  to  recon- 
sider their  own  previous  judgment  in  respect  to  any  application 
of  the  law  of  nature.  Tlus  may  be  done  by  single  sovereignties 
in  cither  division  of  the  munic'pa^  (internal)  law,  constituting, 
in  private  law,  social  change  or  j<}form,'  and  in  public  law,  civil 
or  political  change  or  revolution  i  in  either  of  which  fonns  the 

'  Tho  c«nt;roT«rai«l  writing*  of  p^%Uolst«  oa  then  qoettloni  of  tleS&ltloa  ttt  i»ot»d 
in  all  the  treaUtvji  on  iatemAtionfll  {mtille  Iaw.  Though  it  m»7  b«  ^ifficttU  t«  e«tinste 
the  ftctn«l  fttflttCDr*  of  profc*«i4  i«otephy«ld«n*  en  these  itthject*,  (coapAreWlieatoo: 
mtfu  of  tho  Iaw  of  Ktttlotm,  jn.  749,  «a4  Hefflet :  Entm».  Vrtkerr,,  §  9.)  it  {«  prohahlo 
th«t  thft  dUttnctiom  tiMtdto  by  Knnt.  Kiehto  tmd  Heget,  in  their  jaruHcdrmritlngi^  h»TQ 
icd  to  «  g««at«r  acettrscv  of  cxprffwlon  on  tho  w  topJc*.  It  U  worthy  of  ootleo  th*t 
the  |K«itlon«  t«k(m  by  •ome  kter  authors  ooiTt^n4i»  a  remarkable  withtiioeo 
of  Stwm  thtf  Je«ult,  one  of  ilie  earjlittt  writm,  Th«t  attoQtlon  to  tham  has  b««B  n>- 
sewe4  U  ihown  bjr  the  pn>pv«al  of  U,  Qrouso,  of  Brtuids,  to  7«publi«h  tho  entiro  vorlo 
of  Stiares. 

»B.  CoMtnnt:  Cotir*  de  Politique,  <Kovre«,  Tom.  i%  p.  17*.  n.  "Sooreot  l«« 
dipotitains  dltt  pottvolr  mat  partln  dn  prtnctpo  que  la  jo«lc«  existajt  artutt  le«  lola, 

Kdr  lotimattre  les  indivldiaji  it  de«  lots  titiwai&mk,  oa  pour  t««  priTtr  An  h&aiSco  dea 
a  exhttastes ;  couvntnt  do  k  torto  d*oii  feiat  r««|)«ct  potir  1ft  ju«ti«o  Ift  plus  rfiroltaattt 
de«  tnlquit&s.  Tcunt  H  Inporto  stur  ten  ol^tt  do  e«  geor«,  do  $*>  gardtr  d'rudooM!*  noo 
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chiingQ  may  be  either  gradual  or  sudden,  peaceful  ur  vio 
lent' 

Or  this  reconsideratton  may  he  made  hj  sovereign  nattona! 
poweis  in  international  law ;  either  in  tl\at  law  wliich  each  state 
appliw  hy  its  own  tribunals  to  persons  in  international  rclntions, 
for  the  private  international  law,  or  those  reciprocal  rules  of  in- 
tercourse, which,  as  the  parties  to  bo  governed  hy  the  rule,  they 
xnay  mutually  adopt  for  public  international  law,  (in  the  imper- 
fect sense  of  a  law.)  Both  which  divisions  of  international  law 
have  been  constantly  rhangtid  and  extended  during  the  time  of 
recorded  history,  according  to  altered  views  of  natural  equity. 

Univer)»al  jurisprudence  or  the  luwof  fu^^/o/M,  whether  taken 
to  be  a  rule  determining  the  relations  of  states  or  of  private 
persons,  being  thus  a  consequence  of  the  juridical  action  of 
states  or  nations,  is  always  liable  to  changes,  which  (from  the 
aprhri  principle  before  stated,  viz*  that  tljo  Icgislativo  action 
of  states  18  alwayft  juridical  or  jural,  tlmt  is  conformed  to  natural 
reason)  roust  be  taken  to  he  progress  or  improvement* 

§  40.  Under  the  preceding  view  of  the  nature  and  extent  of 
the  law,  every  action  and  relation  which  is  Uio  subject  of  juris- 
prudence may  ho  taken  to  be  determined  either  by  intcniational 
or  by  municipal  (national)  law. 

llje  rights  of  persons,  though  all  rehHv^  in  respect  to  other 
persons  owing  or  hound  to  corresponding  obligations,  may  bo 
distingtiishcd  as  rights  in  correspondence  witli  obligations  on  the 
part  of  tlie  community  at  large,  or  as  rights  correspondent  to 
obligations  on  the  part  of  particular  persons.' 

*  Ritvolntkm  1$  mUtAnco  agttiiul  tbs  Itf/al  ptfmmt  of  WTordgn  powor.  But  it 
li  fotmdedl  oa  th»  auextioa  of  ft  thaie  of  acmTeiguty,  or  rklit  of  cai»«m<t  control,  in  tbo 
rerolotlooUt,  («  right  above  l<m,)  mi  la  ckm  of  meemt  tho  cliBe^  wli«tber  ethically 
rigbtfal  or  itot,  b«com«a  lattful.,  hj  iyeiog  tito  act  of  tlte  actaal  Mvitreign. 

*  Seam:  do  Ltgib.  ^  Dto  Legiil,  ck  20,  §  S,  8.  Dtwtor  andi  Stuilool,  p.  03: 
"  Fm  tbotteh  tlio  law  eaXitAjtu  j/mtim  hi  mwix  n«mMuy  for  the  {Moplo*  jet  u  may 

.  \Vh««ell :  El.  Mor.  aoj  Pot,  §  1143.  "  The  bw  of  Mtloai,  includiog  in  Uti*  inter- 
tiatioaal  hw,  i>  fal\{«et  to'tlte  coomtions  of  whieli  we  Iwve  already  •{wkca  o»  belong- 
ing to  tb9  law  of  aay  <am  aatios.  It !«  capable  <^  pn^^mti're  atandard* :  it  i« 
for  a  f^rett  time,  aaa  obUgatoty  while  ititfiixed:  but  it  matt  aektiowlodge  ibe  ao- 
tb»(ri^  of  sBonUiiy,  axd  mtat,  in  oxder  so  oofifotm  to  the  moral  nature  man,  beconM 
eooitastly  man  isA  mora  ntoral.  Tba  pivgrm  of  lAtermtional  taw  b  this  re^tpcct  l< 
more  tloiir  wcA  imfolar  than  thet  of  a  well  |;uI4ed  national  Ltw,  Stc"  And  cotnpoM 
SaT%o/i  Voce*^  of  eor  age  fer  X,«gUlaidon  and  Joriipn^ance,  Hayward't  Trasala^ 
«ioa,  pk. 

*  B«ddle*s  laqnlrle*  Ekto.  &c>,     171.  S««  dtation,  cnte,  page  30,  uoiet  **B«I 
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Tho  first  class  may  he  colled  tndimduc^  rights,  as  belonging 
to  persons  each  necessarily  or  absolutely  recognised  beforei  the 
law  as  indtvildual  members  of  society.  Tho  indiyidnai  rights  of 
persons,  (called  by  Blackstone,  aUUitte^  have  ordinarily  been 
taken  to  bo  three,  denominated :  tho  right  of  personal  liberty  j 
tho  right  of  personal  secnrity ;  and  tho  right  of  property.* 

Tixti  second  class  may  bo  called  relative  rights,  as  belonging 
to  persons  in  consequence  of  a  relation  established  between 
them  and  others,  not  necessarily  arising  from  tlieir  being  indi- 
vidual members  of  the  commnnity. 

'TJieso  relative  rights  have  been  classed  as  the  rights  of  parent 
and  cliild ;  of  husband  and  wife ;  of  master  and  servant 

Botli  individual  and  relative  rights,  considered  with  reference 
to  tho  pomona  to  whom  tliey  are  i^ttributed,  may  bo  called  pri- 
vate rights ;  while,  in  view  of  their  existence  in  relation  to  tho 
supremo  power  of  society  or  tht  state,  and  the  persons  of  whom 
it  is  composed,  they  may  also  bo  termed  civil  and  public  rights. 

§  41.  From  tho  nature  of  law,  in  its  ordinary  sense,  includ- 
ing th,o  idea  of  inferiority  ajid  subjection,  corresponding  with 
superiority  and  authority,  tho  term  a  rtghi  implies  a  tibetif  in 
tlie  person  to  whom  fho  right  is  attributed ;  /i«  est  facidtm 
agendi.  Tlio  idea  ot  freedom  associated  with  tlie  idea  of  laWf 
or  legal  freedom,  as  tho  condiiim  of  a  person,  consists  in  the 

thon^h  rigbu  aiul  obli^atloiu  are  Id  tttalUr  asd  coxrecUXt  tbe  nlatloiu  of  individbal 
pertmnj  to  other  individual  ihty  aro  pkinijr  corrolattre  tenm.  And  it  U  nuMAiitv  in 
tlie  RivtpUe«,  that  they  »ay  k%Ux  b«ttTo«a  ooy  ouo  (ndlvidloal,  or  a  ^tiSnlto  nnmlxir 
of  indivIduaU,  and  nil  other  indlTiduaU  geneniUy  and  indefioiteijr,  the  right:  bett^ 
iwiitive  agaitut  all  other*,  (tttverm  emnet,  ami  the  obligation  on  ail  other*  belns  only 
negative.  Or  thoy  may  exiit  b«twc«n  particttlar  individnaU,  and  lottead  M  being 
o4nnm  cmmtM,  directod  againtt  ait  other  indSvidtiahr  Indefioitaly,  may  exiii  or  be 
directed  only  againft  ono  or  mora  partienkr  Lodividuah^  who  are  under  conviponding 
obligation,  not  merely  negative  not  to  interfere*  but  iHMdtlve  to  do>,  cr  b««r,  or  toffer 
aomethiafl;  for  the  behoof  of  t^to  pormn  having  tiw  right;.''  And  m  Anstin :  Frov.  of 
Jori^p.,  Appendix,  jotiv.,  xxv.,  definition*  of  tighten*  rm  and  ia  perwnam.  AIjo, 
Mack«Idey  :  Comp«nd.  Mod.  Civil  Law,  Introd..  ^§  2S,  16. 

*  I>r.  L'cber  denominate*  tnch  right* prinordHat.  Pol  Kth.,  vol  p.  2I8L  Civil 
lib.  and  Self  Gov.,  vol  i.,  p.  S3.  The  tcrmt  abtoluto  or  primordial  convey  the  idea 
of  right*  anterior  or  independent  of  {wmUvq  late  as  herein  heforo  deSmd :  right*  exi*t> 
ing  under  tome  independent  law  of  nature:  which,  a*  before  thown,  has  no  exitteocn, 
— no  jttdleial  recognition  in  juritpntdence,  a*  Independent  of  potitive  law.  himmlm 
i*  a  term  Uabte  to  the  same  objectiont  which  Dr.  Lieber  advance*  »gain«t  the  term 
o&ioittte  in  tho  place  referred  to.  He  nlw  u.«e«  the  term  iwJititliial  a*  «  »yno«yBi. 
I*.  E.,  vol  t.,  p.  403 :  "  We  »penfc  cf  individual  primordial  rigiit*."  Urmtn  indmdutU 
i*  a  common  term  in  thi»  neniio  with  the  French  jori^  Ahimi:  Natorrooht,  p.  160. 
•peak*  of  JndiddHtltm  iioo^e. 
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poeseeeion  of  legal  rights  of  action,  or  in  tbnt  liberty  which  is 
allowed  hj  law. 

Where  liberty  is  attribnted  to  a  being  existing  under  condi- 
tions over  which  it  has  no  control,  it  cannot  be  defined  except 
with  reference  to  tliose  conditions,  or  laws  in  the  secondary 
sense  of  the  word  law.  And  when  attribnted  to  a  inoitd  being 
governed  by  rules  of  action,  (laws  in  the  primary  sense,)  liberty 
can  be  defined  only  by  stating  the  source,  authority,  and  extent 
of  those  laws,  as  well  as  Hmt  object,  or  the  direct  effect  of  their 
injunctions. 

§  42.  Tlio  definition  of  liberty,  when  attributed  to  individual 
members  of  a  state  or  political  body,  has  been  a  problem  for 
publicists.^  There  are  evidently  two  modes  in  which  such 
liberty  may  be  conceived  of.  In  one,  liberty  is  determined  by 
etliical  considerations,  or  as  that  freedom  of  action  v.-Jnch  ought 
— in  accordance  with  the  nature  of  man — to  be  the  effect  of  the 
laws  of  a  political  state.  Tliis  is  a  subjective  apprchcnsioii  of 
liberty,  bccaaso  tlie  moral  judgment  of  tlio  concipicnt  is  tlio 
highest  criterion  of  its  real  nature,  and  tlic  test  of  its  very  . 
existence. 

In  the  alternative  mode  of  conception,  liberty  is  the  object 
of  a  legal  apprehension.  TImt  is,  it  is  viewed  as  that  actual 
degree  of  freedom  which  «wV*,  or  is  allowed  to  tlie  individual 
member  of  the  civil  state  under  tlic  power  of  society  and  the 
unalterable  conditions  of  human  existence.  Its  conception  is 
entirely  independent  of  tl»e  moral  sense  of  the  concipicnt,  and 
may  be  said  to  be  tlie  objective  apprehension. 

Liberty,  in  the  first  named  aspect,  is  a  subject  of  that  science 
which  relates  to  that  neccssarv  condition  of  man's  existence  as 
a  moral  being ;  and  belongs  to  the  province  of  political  ethics. 
It  is  in  the  last  described  point  of  view  that  it  becomes  a  topic 
of  jurispnidence,  in  tlio  sense  herein  before  given  to  that  term, 
viz.  the  science  of  positive  law.  No  definition  of  liberty,  when 
thus  regarded,  can  be  given  but  by  defining  it  as  tl»o  efiect  of 
the  law  of  some  state  or  nation,  and  without  describing  the 
law  of  some  state  or  independent  political  society.* 

'  Sm  lieW:  Ou  Civil  Libert;^  awl  Self  Government,  eb.  iL,  and  the  cStationa. 
•  Conpare  Dr.  U«bor:  Civil  liberty  and  S«lf  Govctwncnt,  cU.  It.,  t.  Tbewfort, 
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§  43.  Since  tlio  nature  of  a  legal  right  implies  a  daty  or  ob- 
ligation as  A  correspondent  constituent  of  some  relation  between 
persons,  tliat  obligation  or  duty  may  be  considered  as  the  op- 
posite of  a  liberty :  or,  the  duties  made  obligatory  upon  a  person 
by  law  may  be  said  to  constitute  a  condttioti  opposed  to  legal 
freedom.  As  the  condition  o/frMdom  in  this  sense  is  indefinite, 
and  is  determined  according  to  the  nature  and  extent  of  the  rights 
given  by  the  law,  so  is  all  that  is  in  this  manner  opposed  to  it 
detenninf  d  by  the  nature  and  extent  of  tl)0  obligations  or  duties 
imposed  by  the  law. 

When  a  state  of  freedom,  in  this  sense,  is  attributed  to  any 
subject,  a  power  of  choice  and  action  is, -by  the  sigi\ification  of 
the  words,  necessarily  supposed  to  exist  in  tliat  subject,  in  the 
absence  of  law  limiting  or  defining  that  freedom.  According 
to  the  use  of  words,  freedom  cannot  be  predicated  of  anything 
whicli  is  without  powers  of  choice  and  action.  Tliercfore,  ac- 
cording to  the  definition  of  npenm  in  jurisprudence,  (anie  §  21,) 
freedom  can  be  attributed  to  jpersons  only.  The  same  may  bo 
said  of  any  state  or  condition  opposite  to  freedom ;  onlyjperson^i 
as  having  the  power  of  clioico  and  action  in  the  absence  of 
rcstnunt,  can  be  said  to  be  loimd  by  law,  (in  tlie  primary 
sense;)  and,  therefore,  hondaffe,  as  expressing  a  condition  oppo- 
site to  freedom,  can  be  properly  ascribed  io  persona  only. 

§  44.  Tlio  individual  and  relative  rights  of  persons  are  capa- 
ble, under  the  supremo  power  of  the  state,  of  such  various 
modification  bet\veen  the  extremes  which  constitute  on  the  one 
hand  a  state  of  license,  and  on  the  other,  tlio  extremity  of  coer- 
cion which  is  physically  possible,  that  the  laws  of  freedom  and 
bondage,  as  constituting  opposite  conditions  of  legal  permtSy 
might  be  considered  under  Uie  description  of  these  various  rights 
and  their  corresponding  obligations,  as  they  exist  under  munici- 
pal (national)  and  international  law. 

a  pnroxspt'oa  in  faror  of  tboMinoRAl  liberty  of  any  prSvato  p«n»>n  U  not  n  Mcemry 
pnndpl«  tn  jtnlsprodeim.  Trnfe  nay  b«  in  »omo  date*  «  coiutABt  Irgni  prMtum]>tion 
K^itvtt  the  freedom  of  ctrUin  p«m>oi,  and  hence  «  pr«j«mpti9n  that  •ome  othor 
•on  mart  hav*  over  them  a  rioht  of  control  l*hc  law,  in  retting  on  the  anthori^  of 
civil  society,  can  dnrire  do  tuwv  of  action,  and  thtrtfotv  no  righta  or  oblignliooa,  from 
that  state  of  natttni  which  tome  authors  «ttppoted  to  hav«i  (nciste^  anterior  tocSiil 
society  or  thn  state.  The  mtural  IV«e<io<n  cf  roan  it  known  in  jurisprudtitice  only  ao 
far  ns  tt  is  ths  r?tult  cither  of  hrt%  in  th-j  «4>condary  Knse — conditions  of  thingv,  or 
hsM  iitntx  kcknowlcOgvd  and  realixed  in  the  roks  of  naturnl  roawm  whkb  are  identified 
vUh  poritive  law. 
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But  since  the  f«m-po8SQS8Jon  of  legal  riglits  may  be  ©aid  to  be 
tho  op^ostto  of  freedom,  and  ainco  th  iiig$^  in  the  idea  of  tho  law 
(boing  only  the  objects  of  action,  and  novel-  tho  subjects  of 
rights)  can  have  no  legal  rights,  every  object  which  tine  law  con- 
templatea  as  a  thing,  tnayj  by  a  Romewhat  loose  uso  of  language, 
be  eaid  to  bo  in  a  legal  condition  opposed  in  tho  farthest  degree 
to  froodont.  Pcmitive  law  being  necessarily  wndoratood  to  bo  a 
rale  of  action  for  mankind,*  it  might  from  this  alone  be  inferred 
that  tlie  law  attributes  capacity  for  choice  and  action,  or  person- 
ality, to  all  men ;  or  that  the  legal  personality  of  all  men  is  to 
bo  taken  as  a  necessary  or  natural  first  principle  of  all  law  rest- 
ing on  tho  authority  of  society,  or  of  tltc  states  holding  the  pow- 
ers of  society.  But  in  acconlanco  wi:h  tho  projKJsitiou  that  thoro 
is  no  other  Ugal  criterion  of  natural  law  than  such  as  is  sanc- 
tioned or  adopted  by  tlio  state,  tjjcre  is  room  in  the  jurispru- 
dence of  every  country  for  an  inquiry  into  tho  absoluteness  or 
extent  of  such  legiil  recognition  of  mankind  as  pci^ons,*  or  for 
tlio  question,  whether  some  part  oi'  mankind  may  be  legally 
wanting  in  the  character  of  pei-sonality,  distinguishing  them 
from  tilings,  and  may  be  in  legal  relations,  things  / — only  tho 
objecTS  of  tlie  rights  of  persons,  and  never  the  subjects  of  rights.* 

» Dip.  L.  I.  Tit,  5,  §  2»  Qttom  JgJtor  omm  jun  hoaninflrm  eanita  coimtUutwm  fit, — 
inttv  h.  t  Tit  Si.  §  ISi!— it&mm  ft»t  jtu  &osi«,  «i  ptttoaai^  ^uernm  CAtim  coiurtiiutoni  tsst, 
ignorenttir. 

•  TWiwBt :  Syi*.  tl.  Ik«i»t*  — Vol. ».  §  11 8.  Tr:  •«  Tl»e  thW  topic  wWch  It 
to  be  cM«ldlm4  iu  relftfion  to  ria!»t»  andl  rit}U|s«Tit>R»  h  iMt  subject,  that  I*  to  thft 
■j^nm  ^»ho  hta  xh«  c«jw»dt.y  or  owigatioB.  And  htm  t3>«  (][tK»t.(o»  dlmtljr  tkHm  i  who 
can  bu  the  »ijbjc«t  of  ft  rigftt^ — eliUcr  in  mfwwt  to  the  nataw  of  the  tiii»^  (nntarnl  ca- 

Scity  for  right*)  «?r  la  wapeet  to  the  prectji^iif  pemititfl  l*w,  (eivH  cajjacity  fur  Hghtift.) 
0  wjjo  in  my  rejsjwct  U  cwitidftwtl  aju  the  aohjeet  of  n  ri|a;ht,  i*  to  tiiat  nxxml  deaom- 
iwktttA  «  pemn ;  naiticnUrfy  e«Btl4<t«4  m  tho  tahject  of  dvil  lighta.  On  the  other 
hKoA,  that  U  CAUe4  «  m»»g  \mkh  coni^tutet  the  oppoiite  of  a  pmm  t  civil  capadly  for 
tight*  h  what  the  Komam  e»lt  Mstttttofmi,  Thn  mcxlemt  i^vt  it  th«  nanta  ttatHM 
eteiSt,  M  cio«3*iKttng  of  nil  tt^e  eaftstcitk*  attrihtrni^  hy  th«  taw*,  tio  wUicIt  pattkiotar 
rights  are  attttehe4;  the  natttrat  capadty  for  rigbt«  w  tt»«  other  ttAnd,  a»ootm*ting  of 
phyrfcal  capadtlw  which  ar«  fcllow«4  hv  partitrohir  rel»tJ<5i»)»,  t*  e«Uetl  bv  them  atocte* 
•fjfMfw/iV."  Cottijjare  Umlb/o  Trftwil  g  lOK  Mftckel4ey'«  Comp.  by  RmiUfttaaft,  § 
1 16,  1 17.   Altxtm*  Xatwrrscfit,  p.  Sit,  U,  »lm  uahUtbdi  i»  Frtwch. 

FaleJt  I  Juri«t.  lEwrYc.  §  27.  Vvtath  Tr.  On  |>e«J.  eontl^iirttr  comma  ow  introdttc- 
littn  jgi^m^ltt  ia.  thie^v  4u  ^atm,  cfttVou  timmi  U^amiUin  die  «ftvnir  ju«qui'l!i  t^ml  p^i 
Vital  a  redsumu  ta  ea^M  Juridiqua  mx  Itm  htumtlM  ^ttl  vivml  $m*  »a  {)rat»a<iott( 
de  ma«#r«  tjia'tin  lettr  ttn  mpf^mA  h  pwAUWiit  nhyii$(|Ui«.  iU  {tutmalaatttir  daivi  oat- 
tftiaa  i«{>p<»t*  <3»  droJt  «l y  tueniitter.  C«  yoittt  iiim  bcattcoup  fiat  im jwtiWht  datwi  r^a* 
d«n  «B«  JImh  h  imt  sctuel ;  car  »mu  »«  «ofttM»l»*im«gtt«rre  a^Jmrnl  htti  d'atttraa 
eaute*  d'csclttJtion*  <!e«  rajs^Km*  joriiii<i!j|ti|!«,  ^tto  c«Ue«  <|u!  }««  r«EMle«t  pilyjkiqtiemeut 
ItiJpewiMt^*' 

*  Im  the  irvSKiot  ia>;  the  coaditiott  of  all  uatoalperMti*  a«  mhjeott  of  taw  wa*  d*> 
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'  If  tljo  law  can  be  8«ppaso<i  to  attribtito  the  legal  cbaractcr  of 
a  thing  to  that  which  has  a  imttn'ol  capacity  for  choice  and  ac- 
tion, or  which  is  a  mlural  pm'»at^  the  legal  condition  of  that 
Mittjnil  person  would  not  ho  explained  hy  the  term  hondags  m 
above  defined ;  ainco  that  presupposes  a  recognition  hy  tlio  law 
of  a  capacity  to  act  or  not  to  act,  or  of  Uie  peJr©o«ality  of  that 
whidi  h  legally  hound.  Tliat  condition  would  bo  legally  inclu- 
ded under  the  law  of  thing®,  or  of  the  rights  of  persons  in  re- 
spect to  things:  property,  or  possession  and  control  by  legal 
persons,  being  the  essential  legal  attribute  of  a  natural  person 
who  can  appear  in  legal  rciatious  only  as  tlie  object  of  rights, 
while  tlio  attribution  of  legal  personality,  by  implying  capacity 
for  choice  and  action,  recognises  a  legal  capacity  for  individual 
and  relative  rights,  and  makes  every  condition  of  tI^e  person 
which  may  be  opposed  to  freedom,  to  consist  in  ohligatiom 
under  relations  to  otlier  persona.  But  where  the  law  admits  tiio 
contradiction  of  recognising  a  natural  capacity  for  choice  and 
action,  and  at  the  aame  time  attributing  tliat  incapacity  for  righta 
which  belongs  to  the  natum  of  a  ^/u«gp,  this  species  of  bondage 
would  ref|uire  a  legal  name  distingtiishing  tlio  subject  from  natural 
tilings  and  fVom  legal  persons.'  Under  systems  of  law  where 
tliis  anomalous  condition  has  been  known,  it  has  been  included 
under  the  general  terms  bondage  or  slavery,  and  is  sometimes 
more  definitively  known  as  chattel  bondage  or  chattel  slavery.* 

•eribe^  ttn4«r  tl^o  niune  of  onpHt  «r  «^<tCuJ^  a»4  cUvidect  into  ikxnt  pttrtat:  or  rathor  d«> 
ft*  exinlng  wder  tA^tt  oae,  two,  or  ihmt  «m^fi<m^  e«eh  cnU«4  tttttta  or  mp«i^ 
Ojoder  ftttcJt  of  whicU  the  cowdliioti  of  iho  ittdlvidl»al  »«igUt  be  vniiotuly  Afibctadt.  TbMe 
wm  <r«U«4  lUxniiiB,  cinim,  /kmSlia,  Tho  law  of  tii«  *f<tf«r  Ubertatit  aowever  cewjmieid 
ttu)  dUtittcuo»  b«iwe«n  a  p«r»oo«l  conditlOR  mt  ii^m  (mmm  mA  tlm  chaitfti  cottditiout 
of  nmrvHt  or  olitvo ;  ttod  )aw  of  ibo  iKattu,  In  iu  mM  goftoral  mu»,  mny  W  tskiuifi. 
Hit  tite  t{amm  jpttr»f«  for  t^o  bw  of  freedom  wad  of  bonditge.  Fo?  ttte  mkv  of  a  oon- 
viutiditt  t«m,  It  wiU  btt  Uoro  ini»etimtt»tui«4  fcodcdgtuito  ttto  kpl  ctmdition  of  a  pdiratQ 
perton,  oo»«.tde»«d  uoder  tits  Amedam  Uve  oSiiCtinu;  iMirMQA!  eotidltlon  in  thu^  r9- 
cpMtft.  Scttt  'fltibaat,  hy  iUadtoVt  ^  lOS.  Madk«]doy,  V  H«ititoAn«  §  119^  120, 131. 
»  Kovot  Tlj««d.t  Tit  17,  "  St*vo» . ,  ♦  muwi  ate  fwrwoam  babowtie*.'' 
«  Jlu*iin :  i*Kir.  Jttr.,  p.  379,  noli*.  "Vftrm  tlio  ftMtusetl  ioco»iii«i«»c7  of  iklavery 
witlt  tito  }aw  of  Cod,  or  »at«tc^  It  In  not  tmft«<|s;ffnt]ly  Men«d  hy  fanatical  otMuaisA  of 
tlto  iafttiitition  ihmt  tlift  ma4t«r  bat  no  rigUt,  or  caanot  hairtt  a  n|^t,  to  iha  alave.  If 
iUty  aaid  tlmt  hin  tighi  I*  jycvnkiout,  <m4  tbat  jKereforo  ho  tsaght  not  to  havo  ii^  tbey 
iToutd  «]K)ak  tbo  nurpone^  I^tti  to  di<|n)i«  tbe  ftxlAtttaoe,  or  tho  po«$iliiUtj«  of  tho 
HgKt,  U  to  talk  a1iinu>a)jr.  For  in  ever;^  a^  and  la  atmoii  erejqr  natioit,  ths  right  baa 
Weti  dlvaa  hy  poiiriva  im  {  wbiltt  that  jp«ir»idot»r  ditpoiitioa  of  jioi^tivo  law  ttaa  hsm 
badtod  hy  tm  poMtivo  moraUtjr  of  cbo  (roe,  or  mijter  cbam,"  '^t'otitlvo  iaw,'*  ao- 
eording  to  tH*  antbor'a  (MniUoo,  wbieb  iitcladoi  <»Yttt7  ni)«  that  i«  kw,  mt  legiidativs 
eaaotaont  inertly. 
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§  45,  Tlie  idea  of  cliAttel  slavery,  in  the  strict  legal  senBe,"  is 
definite  and  easily  conceived.  When  tlio  tenn  slavery  is  used 
to  express  the  condi^on  of  a  lUgal  jpeiwn,  one  having  a  recog- 
nized caj>acity  for  bfs  and  duties,  it  may  he  attributed  to 
various  conditions  of  obligation  on  the  part  of  on©  person  op- 
posed  to  the  conditionij  of  privilege  on  the  part  of  others.  Chat- 
tel slavery  may  exist  under  restrictions  by  municipal  la%v  on  tlic 
power  of  the  master,  in  view  of  the  interests  of  society,  without 
vesting  the  rights  of  a  legal  person  in  the  slave.*  Hio  person 
held  in  slavery  may  continue  to  have  the  character  of  property, 
in  the  eye  of  tlio  law,  in  states  wherein,  under  the  influence  of 
public  opinion  or  other  moral  causes,  protection  is  in  practice 
ensured  to  the  slave  as  a  natural  person,  unknown  to  other 
communities  wherein  the  law  upon  whicli  the  relation  rests  is 
the  same  in  judicial  apprehension.  By  a  greater  or  less  legal 
recognition  of  rights  in  the  slave,  and  of  corresponding  duties  on 
the  part  of  the  master  or  owner,  tlie  fundamental  character  of 
that  condition  may  be  changed,  and  the  property  recognized  by 
the  law  be  made  to  f.-onsist  in  the  right  of  one  person  to  the  labor 
or  services  of  another.  Every  recognition  of  rights  in  the  slave, 
independent  of  the  will  of  tlie  owner  or  master,  which  is  made 
by  the  state  to  which  he  is  subject,  diminishes  in  some  degree 
tlie  essence  of  that  slavery  by  changing  it  into  a  relation  between 
legal  persons. 

§  46.  Tlie  term  slavery  has  been  popularly  applied  to  various 
forms  of  servitude  or  bondage,  instituted  under  municipal  law. 
But  in  its  general  legal  acceptation  it  may  be  defined  as  that 
condition  of  a  natural  person,  in  which,  by  the  operation  of  law, 
tJbo  application  of  his  physical  and  mental  powers  depends,  af. 
far  as  possible,  upon  the  will  of  another  %rho  is  himself  subject  tf> 
the  supreme  power  of  tlw  state,*  and  in  which  he  is  incapable,  in 
tlio  view  of  the  law,  of  acquiring  or  holding  property,  and  of  sus- 
taining those  relations  out  of  which  relative  rights,  as  herein  be- 
fore defined  (§  40)  proceed,  except  as  the  agent  or  instrument 

» Swlgoy  I  H<mt»  K     &.  11,  c  2,  |  $5, 

*  fint  tbo  hgol  condStloa  of  »iav6ry  may  exbt,  ftren  tbotigh  the  per«on  to  "mhm  it 
in  ascribed  Ut  not  the  bondmau,  or  jproperty  of  a>n^  pttrticukr  {hereon,  <x  matter,  $e« 
Satigo; :  Heut  H,  R.,  B.  U.,  c.  I,  §  C&,  not«,  ft),  o.  2^  §  $5,  for  UiostratiQni  u»d«r  tho 
Bomim  Iftw. 
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of  anotlier.  In  slavery,  etricUy  so  cftlled,  tlio  supreme  poww  of 
tlie  state,  in  ignoring  tlio  personality  of  the  slave,  ignores  lus  ca- 
pacity for  moral  action,  and  commits  tlio  control  of  liis  conduct  as 
a  moral  ngent,  to  tJio  master,*  together  with  the  power  of  trans- 
ferring ^ 's  authority  to  anotlier.  So  far  as  it  may  hold  the  mas- 
ter and  slave,  as  individuals,  morally  responsible  to  tlie  state  m 
tlieir  mutual  relation,  it  so  far  recognizes  the  perbonality  of  the 
slave,  and  changes  the  property  into  a  relation  between  persons. 

§  47.  It  is  evident  that  there  may  bo  political  or  econrmical 
regulations  in  a  civil  state  which,  while  not  interfering  directly 
witli  tlie  freedom  or  security  of  the  person,  or  denying  the  al 
stract  right  of  any  to  the  acquisition  or  enjoyment  of  property, 
may  yet,  in  view  of  public  or  of  putial  interests,  by  prohibi- 
tion of  certain  modes  of  action,  or  by  the  grant  of  superior 
privileges  to  others,  so  obstnict  the  industry  of  some  classes  of 
persons  and  repress  tlieir  mcnui  and  phj-sical  energies,  as  to 
make  their  actual  condition  in  the  social  scale  lower  than  that 
of  others  living  under  the  control  of  a  private  master  who  is 
guided  in  its  exercise  by  wisdom  and  benevolence. 

Municipal  laws  may  so  operate  in  disabling  certain  classes  or 
races  in  a  nation,  with  respect  to  their  privp.te  or  public  relations, 
as  to  reduce  them  to  a  species  of  dependence  upon  more  privi- 
leged classes  deserving,  in  a  general  sense,  tlie  name  of  slavery  or 
bondage.*  Tlie  distinction  of  these  cases  from  slavery,  properly 
so  called,  lies  in  the  legal  view  of  the  slave  or  of  his  labor  as 
private  property,  and  the  greater  or  less  denial  of  his  personal- 
ity, making  the  disposal  of  his  person  and  labor  to  depend 

'  MeaaacleroimdSto'baBtuit  Fkrileglx.^  9lt. 

itiXis  ittii  HoX  fMmpvf^  Kol  ritu>s 

'O  tttntSntt'-   ttpht  rtmsit  Sm  <Stl  (^p  ifu, 
Spinom :  Tr.  HiooL  FoL»  o.  xxi.   *'  Si  fiats  aotlnn!«  aon  cat  ipaias  ogentU  ««d  In- 

«  For  ntattnutlons  of  tJtB  variety-if  me«abgatt«chei4  to  liberty  an4  skvet;^,  ««o 
20  Howeit,  State  TAnh,  S<smtmit'$  Mm,  ]p.  H,  sote  of  EngUda  e^tor,  sfl««ring  nt  tho 
botuttt  of  tlie  French  hwjrert  In  the  B«gro  c««e.  13th  xoh  of  CauMt  Olekes,  (t«i»p, 
I^U  XV.,)  ft.  492,  eA  1747.  And  cumpare  ClumooUer  Hwfiwt**  Ewwy,  p,  23.  S«a 
Holjmeux  t  Ca*Q  Irettmd,  A!cto»,  ip.  IfiS.  "  I  htiro  no  otlier  nottoa  of  shvetjr 
biBt  being  bound  hy  a  law  to  wWd»  I  do  not  cotWiCnt.'*  la  dcfluing  Ubsrty,  Dig.  Lib. 
Do  stattt  homintrm,  lart.,  lih.  I.,  Tit.  3,  I>«  JHvm  oer»onftrtmt,~lib«rtM  ett  nutunJIa 
faeoltiu  ejtM^  quodl  caique  facwr  libet,  ui*5  «i  qala  ri,  aut  jure  prcldbetw— '.ibs  vesy 
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on  tJie  will  of  a  single  private  individual,  and  not  on  a  law 
proceeding  immediately  from  tbo  supremo  political  power.-— 
Under  a  Bystcm  of  caato  personal  liberty  and  the  right  of  prop- 
erty arc  controlled  by  laws  restraining  tlio  activity  of  a  ciiwta  of 
poraons,  more  or  less  strictly  defined,  to  a  particular  course  of 
life,  and  allowing  only  a  limited  enjoyment  of  property  and  rel- 
ative rights.  Fendal  slaver)*  confines  the  person  to  a  particular 
locality  and  a  subordinate  range  of  action.  Tliero  is  therein  a 
certain  degree  of  fVeedom  witliin  assigned  limits,  and  the  servi- 
tndo  is  dttc  rather  to  tlie  state  than  to  a  single  master,  being  tlio 
result  of  distinct  laws  more  or  less  oppressive  according  to  their 
nature  and  number. 

§  48.  From  what  has  been  before  said  of  positive  law,  in  its 
most  comprehensive  sense,  it  appears  that  its  existence  in  any 
one  country,  or  nation,  may  bo  referred  in  its  origin  either  to 
tlie  legislation  of  some  one  possessor  of  sovereign  power,  (jmir 
Um  law,  in  the  restricted  sense,)  or  to  the  judicial  recognition 
of  principles  founded  in  natural  reason ;  while  its  mtthorifij  in 
any  particular  territory,  and  at  any  particular  time,  depends 
upon  its  being  then  and  there  supported  by  some  one  such  pos- 
sessor of  sovereignty,  whose  existence  and  authority  is  indepen- 
dent of  law  in  the  ordinary  sense.  And,  since,  in  the  present 
condition  of  the  world,  being  entirely  occupied  by  nationalities 
of  some  sort,  tlie  actual  extent  of  that  territory  over  which  any 
possessor  of  sovereignty  shall  exercise  dominion  results  from 
the  public  international  action  of  dilferent  states,  it  may  be  said 
to  be  determined  hj  international  law ;  though  it  is  a  fact  taken 
in  jurispmdence  to  be  independent  of  the  will  of  every  other 
national  power  thai\  that  which  ie,  within  that  territory,  the 
source  of  the  municipal  (national)  law,  both  public  and  private. 

Or,  more  strictly  speaking,  those  principles  which  apply  to, 
and  are  said  by  way  of  analogy  to  bo  a  law  for  the  action  or 
intercourse  of  nations,  and  whish  are  public  or  private  inter- 
national law,  according  to  the  character  of  the  persons  upon 
whom  they  operate,  may  be  taken  to  lie  divided  into  two  por- 
tions. The  first  consisting  of  principles  which  are  not  laws  in 
tlio  primary  sense,  or  not  rules  of  action,  but  laws  in  the  secon- 
dary sense  only, — the  statements  of  the  mode  of  existence  or  of 
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action  of  atatea,  or  political  bodies :  winch  mmt  ossentjally  bo 
acknowlcclged  la  every  national  jurisdiction  as  axiomatic  and 
ba&al  principles:  (and  wbicli,  thereforo,  enter  also  into  niti- 
aicipal  law.)  The  second  portion  consisting  in  rules  of  action, 
laws  in  the  primaij  sense,  which  do  not  necessarily  have  tlie 
same  universal  recognition  and  extent ;  but  which,  if  received 
by  any  states,  or  nations,  regulate  the  reciprocal  action  of  those 
states,  or  nations,  and  of  the  individuals  of  whom  they  are  con 
stituted,  supposing  such  reciprocal  action  to  take  place.  Each 
of  tliese  portions  is  public  law,  in  reference  to  its  effects  on  tlie 
relations  of  the  state,  or  nation,  regarded  as  a  political  unity, 
and  private  law,  so  far  as  it  defines  or  affects  tlie  relations  of 
private  individuals.' 

§  49.  Tlie  iSrst  of  these  portions  of  international  law,  (also 
entering  into  municipal  law,)  is  expressed  in  the  definitions  of 
such  terms  as  these, — a  nation  j  a  sovereign ;  sovereignty ;  juri©- 
diction ;/<?mm/  national  territory;  domain;  subjection;  na- 
tive subject;  domicil;  alien;  alienage,  &c.;  whidi  are  tenns 
necessarily  used  in  the  exposition  bo^  of  municipal  and  inter- 
national law.  These  torarn  are  statements  of  the  mode  of  exist- 
ence of  nations,  or  states,  derived  from  the  general  reasoning  of 
mankind  in  the  social  condition,  independently  of  tho  legislative 
autliority  of  any  one  of  tho  states,  nations,  or  political  communi- 
ties whoso  existence  is  defined  by  tliem.  So  far  as  these  state- 
ments are  constituent  parts  of  positive  law,~«-intemational,  or 
municipal  rules  of  action,— tliey  belong  to  those  principles  winch 
are  judicially  recognized  as  having  the  character  of  uniwrjual 
hw,  (herein  also  called  from  its  universality  the  lnwqfnaiiom.) 
Although  these  principles  are  necessary  axioms  of  all  positive 
law,  international  or  municipal,  they  are  more  fre<iuently  called 
principles  of  tho  law  of  nations  in  view  of  their  application  to 
the  public  existence  of  nations  than  in  view  of  tlieir  origin  and 
universal  character.  Tiiey  form  what  has  been  frequently  de- 
nominated, in  reference  both  to  their  origin  and  application, 
"tlic  natural,  or  necessar)'-  law  of  natiops,^'  and  have  been 

» Bowyer:  XJnW.  Pok  Iaw,  23.  Thcwfars  HcBmsogjeaJtno*,  'Dig.  h.  5,  t>6  Jost 
et  Jwi,  dufoi^M*  civil  •oeietv,  tiw  uwamy  tnatsiumoat  axnong  men,  tui  gfttl^nit 
from  Jm  ffmaium,  hr  which  m  meaiui  namral  law ;  or  tlut  nrhicb,  is  Ui»  -wonS  of 
Qaltu,  aatur«Iii  ni«o  iaUt  cmat*  Itoaiuo*  eoottlttilt. 
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classed  with  jnten>at»onaI  rales  of  action  in  works  which  treat 
of  tiiat  law  of  which  nations  aro  tlie  snbjects,  because  it  is  only 
in  international  relations,  public  or  private,  that  tliey  become 
Bubjccts  of  judicial  cognizance.' 

§60.  Ti»e  second  portion  of  international  law  consists  in 
whatever  rules  of  conduct  nations  may  observe  towards  each 
other,  or-  enforce  between  tlie  individuals  of  whom  they  are 
respectively  composed.  Hub  part  of  intenmtional  law  is  more 
arbitrary,  or  has  not  tliat  necessary  existence  which  is  ascribed 
to  the  flj'st  portion,  being  dependent  upon  the  autonomic  juridi" 
ca!  action  of  states;  it  is,  tlieroforo,  appropriatoly  denominated 
positive,  or  practical  intenmtional  law.*  But  these  international 
rules  between  nationisi  arc  based,  as  alfio  the  municipal  la%v  of 
each,  on  the  recognition  of  the  definitions  of  their  existence  as 
nations :  (%vhich,  by  being  eo  universally  received,  are  judicially 
taken  to  belong  to  the  universal  principles,  otherwise  herein 
called  Imo  of  nalicnis.)  The  distinction  in  the  use  of  tlie  terms 
intemadmal  laWj  and  law  qf  naiiotiSf  which  is  to  be  here  ob- 
served, is  tliis : — international  imo  is  a  law  delSned  with  refer- 
ence to  its  jurisdiction,  or  application ; — the  law  o/naiions  is  a 
law  defined  with  reference  to  its  origin,  or  historical  character.* 

§  51.  It  is  the  first  portion,  then,  of  international  law  to 
which  the  existeuce,  authoritj',  and  domain  of  any  one  state,  or 
nation,  is  to  bo  attributed  in  a  legal  point  of  view,  and  not 
those  rule?t  of  action  which  ar«  hero  called  the  second  portion. 
Because,  in  the  theory  of  jurispnidenco  at  least,  the  :.xistence 
and  power  of  each  nation  is  taken  to  be  independent  of  tliose 
rules ;  or  ilvd  rules  themselves  tire  a  consequence  of  that  exist- 
ence, authority,  and  domain. 

The  laws,  or  rules  of  action  for  private  persons,  which  aro  to 
prevail  under  the  jurisdiction,  when  thus  determined,  of  any  state, 
or  nation,  are  ascribed  to  the  authority  of  the  state  as  a  politi- 

*  Ikd(}te :  Ibq.  b  ZntemAtiooal  Lar,  2ei  «(L^  w.  119 — 130.  VftUel :  Prelim.,  §  8. 
Bowyw}  Ualv.  Pub.  L»w,  Jlip.  11,  12.  Soroo  writer*  m«y,  l»owttvcr,  harft  emplorwi 
it  to  ti'^ity  Rfttoral  tiftdty  Bpj)U«<I  to  the  intcraational  nlAtiona  of  ttatu.  *Se« 
2  Bravrie,  Cir.  nai  Adm.  !«oiw,.  p.  1S>1S. 

iDey«t?«a  of  the  Yftriiw*  sjmayxa*  tu«di  by  difiiHrvnt  autitort  to  detignAte  tbew  two 
p4Ut«  of  inUinuttio&al  Uvr  ta  Amer.  JmhX,  vol  jut. ;  artklo  by  M,  Victor  Foucher. 

*  Ikddle:  laq.  ia  iDtemttUoiuiI  hav,  2d  «<L,  jp.  410. 
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cal  person,  or  to  the  posaesBor  of  that  sovereign  power  in  which 
the  state  consists,  whether  they  are  apph'cd  as  municipal  (national) 
or  mtemational  piivate  law ;  or,  in  otiier  words,  whether  they 
arc  applied  with  or  witliout  reference  to  the  existence,  or  jurid- 
ical action  of  other  states,  or  nations.*  These  laws  are  tlie  pi'opery 
or  peculiar  law  of  that  state;  and  in  being  confined  to  its  limits 
and  jiirisdictioa  are  known  as  tlie  local,  or  territorial,  or 
national  law ;  or,  what  has  been  tanned  tlic  "  municipal  law " 
iu  Engligii  and  American  juriftprudence,  at  le-ast  since  the  time 
of  Blackstone. 

§  52.  An  exposition  of  tlie  law  prevailing  within  tlie  terri- 
torial domain  of  any  one  country,  or  nation,  is,  therefor-?-, 
necessarily  always  historical;*  consisting  in  a  statement  of  tlie 
existencs  of  a  possessor  of  sovereign  national  power,  and  of  the 
exercise  of  tliat  power  in  promulgating  rules  of  action  for  pri- 
vate persons,  eitlier  by  positive  legislation,  or  by  judicial  action, 
under  its  autliority ;  and  tlio  law  is  necessarily  described  both 
as  public  and  private  law. 

§  53,  Wbatcver  niles  of  action  are  enforced  within  the  do- 
main of  any  one  state,  or  nation,  as  its  local,  territorial,  or 
national  law,  may  apply  to  persons  within  that  jurisdiction, 
according  to  any  distinctiojis  which  tbo  supreme  power  of  that 
state  might  recognize  among  tlicm ;  that  is,  tlio  local  law,  by 
being  applied  to  di0ercnt  persons  according  to  those  distinc- 
tions, becomes  distinguished  into  different  personal  laws.*  These 
distinctions  may  arise  from  principles  whicli  are  connected  witli 


»  Bowyer :  UnJr.  Pab.  I*,  p.  156.  Tlie  g«aml  priodnle  of  tBodeni  tim«  i* 
that  tb«  territoty  detnrminm  tne  law,  «nd  tbo  tnw  of  she  ttmtt^  teeulates  Ute  pro- 
perty mi  <xintnietit  of  all  wHo  UtliabU  tho  ccmntiy.  In  t&lt  rei^t  elux«n»  dlS^  u(tl« 
horn  for«%»er»,  iut4  ntttkuttl  origin  hu  no  bfine&or.  (SAvigxty:  Hht.  K.  L.,  Kntuoh 
Tr.,  vol  L,  p.  89.)  We  4o»o(o  thU  «tatn  of  tbbgs  by  tb«  commoa  expmslo»,  fie  kaa 
the  tmi,  xneiAbg  tite  tmitortnJ  Uw." 

*  liSliewcU :  Em.  MonUitv,  &e.,  B.  it.,  ch.  vi.,  SIS.  B(K4die*«  IiMuifies  E]«r 
in«»t,  &et  34,  2&  Hefoi :  GnmdlUnien  d«r  Pitita«.  it*  Kodbte,  §  213.  Tr. :  "  *th» 
KieoM  of  podtfve  hw  is  to  a  oortftln  «x(«Bt  m  hhiotkiA  Ktonee,  Wttteb  has  iu  Wgln- 
mog  in  Authority,  (or  wliielt  \>9sAm  hy  itoc^gnuing  aattioriiy.'^ 

Maclcalde/*  Comp«niL,  §  3.  '*  Potktn  lam  is  t}«»  t«w  vttiiUijIu^dl  by  huil>i«r{cal 
fuftii,  or  tito  mm  of  ltto«e  {irindpteA  which  nro  Acknowk^dgcd  iua  cCato  «4  princii>l«i«  of 
Iaw,  aad  eoni«9<)Qeot}y  bttve  autbortty  m  ffacb." 

la  the  expoiiUon,  t««clti»g,  of  Jan«pntd«itr«— tho  tdvtxm  of  po«it!re  UtRw>lwo 
tebooU  ftr«  re«ogaiM«l-~t]iie  aiukijticcil  ute  blttoricul  But  tlutrs  is  aot  «ay  real 
tuBtsgooim  betweoii  tb««a.   See  fi«ft4i«*>       EL,  p.  64. 

*  AjQte,  §  2S.   IhtpoQcetttt  oo  JorieoklioB,  p.  24. 
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the  existence  of  states  and  nations,  or  tlicir  mutual  intercourse, 
and  wbich  arc  manifested,  or  cmplo^'od  in  mica  Imving  an  inter- 
national application.  In  this  manner,  when  tlio  international 
law  is  applied,  or  enforced  by  any  state,  or  nation,  u^wn  per- 
sons within  ita  jurisdiction,  and  hccomcs  identified  in  authority 
with  the  municipal  (national)  law  thereof,  it  is  at  the  same  time 
distinguislied  as  a  personal  law.' 

In  view  of  tliis  difference  of  application,  the  private  law  pre- 
vailing ^vithin  any  national  jurisdiction  may  bo  distinguished 
into  municipal  private  law^,  (which,  witli  propriety,  may  bo 
called  internal*  private  law,)  and  international  private  law, 
according  to  the  character  of  the  persons  to  "whom  it  applies. 

§  64.  To  illustrate  more  fully  tliis  distinction  in  tlio  applica- 
tion of  the  local,  or  territorial  law  of  any  one  state  to  persons : 
— It  is  an  axiomatic  principle  of  universal  law,  included  in  that 
"  natural  and  necessary  law  of  nations,"  wliich  was  described  as 
forming  the  first  portion  of  international  law,  under  the  division 
herein  before  given,  that  the  effect  of  sovereign  power  upon  the 
legal  relations  of  the  person  is  coexistent  witli  the  preseuco  of 
such  person  within  the  limits  which  the  public  law  (international 
and  municipal)  assigns  to  the  jurisdiction  of  tlic  state,  or  sove- 
reign. Tliis  actual  presence,  and  the  relation  of  subjection 
which  is  incurred  by  it,  may  commence  either  by  the  birth  of 
Uic  person,  or  by  his  entry  from  some  foreign  jurisdiction. 

'  Reddio '«  Inq.  in  Ititoruak  Law,  pp.  International,  M  well  m  ..uaoIcljMtl 

law,  muft  ttlw  »p}»ly  t<j  thingn  a*  vrcU  a»  person* ;  that  U,  iho  nghtx  (with  tl«5r  cor- 
mpondent  obltgationii)  which  are  octrmUned  b;  Intcmaticmal  law  may  be  right*  in 
moeet  to  thing* ;  but  whenorer  right*,  or  obUgationa,  in  reif>ect  to  Ullage,  »n  n«criWti 
to  intvrRaiic>&nl  law,  a*  roatra*t«d  with  municipttl  (internal)  law,  tho  law  it»«  a  per- 
sonal extent.  (Vom  tl;e  chnrtwtor  of  the  per»om  who  «(Utaitt  the  reUtiona  coottitnled  by 
thom  rigiit*  auci  obUgatioru. 

*  The  law  prevailing  locally  tltiwhecomM  di<tln«^he4  into  intcmnl  and  ihtemalxoiuit 
according;  to  IWnthnm**  t4?n»sno!og;>-.  Or  it  might  be  ««id  to  be  diMbcu}*lted  a*  acting 
loterudlv  or  int«matiottany,  occonling  to  "  the  poiiHctd  qftitilii}f  of  the  jpemons  whow 
oomtuct  i«  tiie  ohject  of  the'  law.  Tb«*«  may  on  any  g^veit  occaabn  ha  dittlnguiiltod 
M  tiiembrra  of  th«  same  etate^  or  a*  mtmbera  «f  diwrent  atatm ;  in  the  6r»t  caje^  the 
law  may  be  nrferrcxl  to  tho  he«d  of  Mtcrwo/,  in  the  aeeowl  to  the  head  of  mltn»eti(mat 
jtuii^Hra4i»tc«."   BAothaia :  Moral*  and  Leglilation,  ch.  9;lv>,  ^3,  {xxv.) 

Bowjet'a  Coouawitatie*  on  Modwn  Civil  Law,  Looti,  18t»,  p^  Ift.  Thua  juri«t» 
of  modem  time*  har«  divided  public  law  into  iatermal  a&A  Arfcrwt/.  tht  fonncr  u  that 
whkh  (VBultttca  the  OMuttiltiUoa  and  government  of  ««ch  eotnnmnity,  or  contmon- 
wealflit  Within  itaeli;  and  the  latter  It  that  which  eoneetni  the  IntercourM  of  dilTcrent 
cdtnmonwealth*  with  bach  other :  thl*  la  prMKrly  knowu  by  th«  name  of  ii^mutiiml 
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Thmy  there  is  a  natural  possibility  that  the  same  person  may, 
at  different  times,  bo  subject  to  different  jurisdictions;  and 
there  is  in  every  state  a  natural  and  necessary  distinction  bo- 
tweon  native-bom  subjects  and  alien-bom  subjects ;  which,  so 
far,  is  a  necessary,  or  axiomatic  principle.  But  the  different 
legal  relations  which  make  the  l<!ffal  distinction  between  native 
and  alien  subjects,  or  between  temporary  subjects  and  domi- 
ciled subjects,  depend  upon  some  rule  of  action  enforced  by  the 
state. 

The  fact  of  being  present  ^vithin  a  particular  jurisdiction, 
with  or  without  concomitant  circumstances,  might  bo  taken, 
irrespectively  of  the  circumstances  of  native,  or  foreign  birth, 
to  bo  that  which  should  detcrmino  the  operation  of  tlio  laws  of 
a  state  upon  persons  within  its  territorial  jurisdiction :  in  which 
case,  the  recognition  of  such  fact  becomes  an  axiomatic  princi- 
ple, in  determining  the  relations  of  persons  thus  distinguished. 
A  residence,  or  continuance,  under  certain  conditions,  to  which 
it  is  not  necessary  hero  to  allude  more  particularly,  is,  under 
the  name  of  domicile  actually  thus  recognized:  tliat  is,  it  is 
actually  taken  to  have  a  certaiu  effect  in  determining  tlio  opera- 
tion of  the  local  law.  Tlie  local,  or  territorial  law  of  any  one 
state  or  country  might  possibly  make  no  distinction,  between 
poreons  subject  to  its  autlmrity,  in  rt.'spcct  either  to  the  circum- 
stance of  native  or  alien  birth,  or  to  that  state  of  circumstances 
which  is  known  as  domicil :  and  if  it  were  possible  that  there 
should  bo  no  recognition  of  legal  righ-s  and  obligations  arising 
out  of  relations  caused  by  previous  subjection  to  another  do- 
minion, there  would,  iu  that  case,  bo  no  manifestation  of  inter- 
national law,  opcmting  as  private  law.'  Whan  the  local  or 
xnunicipal  law  is  spoken  of  as  applying  territorially,  without 
reference  to  persons  as  alien  and  native,  or  alien  and  domiciled, 
it  is  contrasted  with  international  law — taken  in  the  sense  of  a 
rulo  of  which  states  are  tljo  subjects. 

But  when  the  rights  and  duties  of  private  persona  within 
any  national^dominion  differ  according  to  the  circumstance  of 
domicil  or  alienage ;  or  vary  as  they  may  or  may  not  have 
boon  subject  to  a  foreign  jurisdiction,  the  local  or  national  law 

» Bowyer:  UnJy.  Pub*.  Law,  J61-a. 
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is  epokca  of  as  applying  difibreatly  to  tlio  x}crBun3  so  distln 
gtiiflhcd :  and  in  acquiring  tlie  character  of  a  pergonal  law,  (in 
controBt  with  a  territorial  law,)  uiay  bo  itself  divided  into 
strictly  municipal,  (or  internal),  private  law,  and  international 
private  law ;  though  each  part  rests  on  the  same  political  au- 
thority:  and  tlio  condition  of  private  persons,  whether  regarded 
as  tlie  subjects  of  rights  and  duti<^,  or  as  only  objects  of  action, 
(ante,  §  21),  is  a  necessary  topic  of  one  or  the  otiior  of  these 
divisions  of  tlio  local,  municipal,  civil,  or  national  law  of  each 
country.* 

§  55.  According  to  what  has  been  before  said,  every  law 
determining  tho  relations  of  natural  persons,  whether  alien  oi 
native,  is  to  bo  ascertained  either  froni  positive  legislation,  or 
by  judicial  recognition  of  laws  founded  in  natural  reason,  and 
identified  witli  Uio  will  of  tho  state,  (§  20.)  Tlie  autonomous 
decree  {e^o)  of  a  sovereign  power  may  attribute  any  rights  or 
obligations,  (botng  restrained  only  by  the  necessary  conditions 
of  things — §  6,)  to  particular  persons,  or  may  attribute  them 
gcioicnilly  to  all  persons  within  tho  territorial  jurisdiction  of  that 
sovei-eign  source  of  law.'  Tlio  tribunal,  which  administers  law 
as  tlie  pre-existing  will  of  tho  state,  is  restricted  to  declaring 
what  law  w  {vid^iur),  and  in  the  personal  extent  which  it  gives 
to  laws  must  bo  guided  by  certain  existent  criteria. 

Tlie  iiscertxiined  will  of  the  state  is  binding  on  all  within  its 
jurisdiction ;  though  it  has  unequal  effect  upon  diflerent  per- 
sons ;  creating  diflerent  rights  and  obligations,  in  roUitious  in 
which  they  arc  tho  subjects  of  rights  and  duties,  or  tho  objects 
of  action.  The  action  of  men  in  society  being  different,  tlie 
relations,  rights  and  duties  of  all  cannot  be  alike. 

But  an  individual  or  absolute  right  may  bo  ascribed  by  tlie 
law  of  &.  country  to  any  number  of  natural  persons  within  its 
domain,  though  it  must  bo  exercised  by  each,  relatively  to 
different  pomms  and  things — the  objects  of  action. 

»  Mr.  Ke4tJio  ok*  tl»  two  mtenw/  I*w  ««  lyoonyxotmi  with  tl»t  law  ynhkh  be 
eaUi  th«  oAtkoa)  law— Blackftooo**  »nnicit>al  Uw,~-«»a  tbt»  kuM^o  benefit  of  Uw 
<Ii!sidnetjv«  Une  ittimol  to  ia«rk  thit  division  oT  tbo  OKtioool  (muoldp*!)  law  accordlag 
to  lu  application  tiO>  diSiRnnit  petwoa.   See  Inq.  E]«m.  &c,  p.  9T. 

CottiMrv  Maiai :  Droit  Comnwr.,  Tow.  L,  $  37,  and  $§  57-4»,  dofUiIog  b  dnit 
emit  incladti^  /« lirait  cmmtrtid. 

*  Comp«ic  Stato  v.  Maaoel,  A  Dvt.  &  Batt>,  N.  C.  Itep.  p.  23, 
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§  56.  Such  a  right  may  attach  to  all  domiciled  persons,  or 
to  oil  alien  poreone.  A  certain  condition  or  staivs  of  natural 
persons,  wlicthcr  consisting  in  rights  and  duties  of  a  legal  per- 
son, or  in  a  chattel  condition,  maj,  whether  determined  hj  posi- 
tive Icgifilation  or  by  a  judicial  application  of  natural  reason, 
bo  the  effect  of  either  municipal  (internal),  or  of  iatomationai 
law,  or  of  both ;  the  extent,  or  application  to  persons,  of  a  law 
originating  in  positive  legislation,  depending  upon  that  legisW 
tion  only ;  and  there  being  no  necessity  for  supposing  tliat  the 
dictates  of  natural  reason  on  this  point  will  bo  the  same,  in  ru](» 
of  action  applying  to  alien  persons,  as  in  those  relating  to  the 
native  or  domiciled  inhabitants  of  any  supposed  national  juris- 
diction. 

§  57.  Or  tho  state,  unprcme  power,  may  attribute  any 
individual  right  or  rights  to  each  natural  person  within  its 
domain,  whuthcr  domiciled  or  alien,  la  this  case,  tho  Jaw  at- 
tributing those  iis^hts,  would,  in  tho  jnrisprudenco  of  that  state, 
bo  aimivcrsal  principle  in  respect  to  itaper^nal  eacient;  that  is, 
in  applying  equally  to  each  natural  person.  In  this  case,  tlio 
indimdiutl  rights  so  attributed  are  not  only  distinguishable 
from  reladm  rights  by  existing  in  respect  to  tlie  whole  com- 
munity, independently  of  relations  towards  specific  persons  and 
things,  (ante,  §  40,)  but  they  may  >3  called  ahsolute^  orprimor- 
diali  or  natural  rights,  because  Uie  law  attributes  tliem  to 
natural  persons  simply  as  such,  or  as  beings  possessing  tho 
hmnan  form  and  nature,  and  as  an  intrinsic  element  of  their 
human  character. 

§  58.  Tlic  extent  of  any  principle  or  nile  aflfecting  tho 
staim  of  private  persons  is  always  subject  to  tho  supreme  legis- 
lative power.  But  in  the  absence  of  such  legislation,  it  must 
bo  determined  by  judicial  criteria  of  natural  reason  as  before 
set  forth.  (§§  29  to  36.)  Rules  or  principles  dctcnuining  the 
condition  or  gtalm  of  natural  persons  nmy  be  derived  from 
universal  jufispnidence.  But  it  is  to  be  borne  in  mind,  that,  in 
being  so  derived  into  Ujo  jurisprudence  of  any  one  state,  tlic^v 
do  not,  therefore,  have  tho  universal  personal  escient  which  is 
above  spoken  of.  Tliis  exteiU  of  a  personal  law  being  dependent 
upon  tho  will  of  the  state  in  which  it  is  applied ;  while  a  uni- 
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Tcml  cA«}Yt<jier,Mcribc<i  to  aiiy  prittciplo,ha8  reference  to  its  jtiri- 
dical  »o«r*je  or  origin  j  that  is,  depends  upon  the  fact  of  its  having 
been  applied  by  aUfmHonSf  or  the  greater  part^  (antu,  §§86 — 88 :) 
which  application  may  have  been  in  respect  to  a  greater  or  leas 
proportion  of  persona. 

The  different  extent  of  laws  to  natural  peraons  according  to 
their  subjection  at  different  times  to  diflcrent  national  jurisdic- 
tions, and  flio  mode  in  which,  by  the  application  of  intemadonai 
law  to  tlic  relations  of  private  pcrRona,  nniveraal  jurisprudence 
may  be  distinctly  recognized,  and  local  or  territorial  laws, 
affecting  condition  or  sta^mf  may  receive  nniveraal  personal 
extent,  will  bo  considered  in  the  following  chapter. 

Kom*~Tbo  following  «atraet  from  aa  Ema;  hy  "Bwrj  Stmxm  Maine,  LL  D.^ 
Oa  Uio  Co»c«|>ti(m  of  Soveivignt}',  And  itt  ifflportimoft  b  lQt«rAfttl(ma!{  Law— F«{M<r» 
ttnA  b«f«r«  tbo  Jniidlcikl  Sodefr,  Lo»don,  Jtme,  Id&S^p.  36,  my,  with  (owe  reiuloiit, 
mm  to  jottiiy  «xpretesi(m«  b  tltc  text,  wbleh  mtty  at  &nt  fippe«r  to  b«  »»  titteiape 
•iW  a  uAeles)  aont^ty  cSvxpfmSaa,  SjietUdoj;  of  A«wtin*a  Froviooo  of  Jnrit{irttdctM« 
DetAirmioed,  Dr.  MaIim  «ftjr%  p.  20 1  **  Aai  m  X  h&vti  allttM  to  Mr.  Aiming 
trciftUie,  I  tmt !  mny  b«  piunlotMid  for  njrlBg  tltAt  I  )m»w  »o  reoioa,  to  om,  wby  H 
bu  not  long  4no&  tU^lled  tlie  bdlff«r»oee  to  libo  tjttsm&tio  study  of  Jutii{>ntd«»c»  * 
whtdt  vtta  DO  «lo<ttte»tly  {ameatdi  (4  th«  bftopml  m«(r(l»g  «f  tlilt  nodely.  (By  Sir 
Rkbudi  B«th«lil,  p.  t,  ^  iho  $taa»  tmeit]  llbe  ott«  dmwlMek  m  iu  tt»eMaew  hA» 
b«««  lui  wlbkb  i«  cudtt  to  m|:«1  »  vuperfidAl  mdeir,  mi  BOi  to  aitxAct  «r«o  a 
ftiitieat  ofl«;  bttt  it  would  be  IboUith  ooi  to  Admit  th«t  thftro  luro  iibtmdMtt  «xntm  for 
ibe  i»snUaHty.  £ngl««4  h&s  xw  Utet«'tttr«  of  j(tiii]3^  eottMcttientliiv  tlio  HugUili 
IgusfOAso  eotopHm  m  tro«  jmivtkAl  l^uvMoIogy.  Our  Sn|;Uilt  kw  terns  tan  tttictly 
Umni  ef  (tit,  »ad  it  wottld  bo  «b««fd  to  atii«»)it  to  Oraiu  tbm  ttoyoDd  ihtit  weU" 
d«£D<i<d,  locig  Aooeptedf  aad  teclutioAl  neanbg.  Tbo  UngoAifet  tlien,  vtUch  mast  be 
tiMid  for  qaesttoas  of  xmiveml  jtuifprodcnoe  lit  popnlar  lAiigttii|[«,  infected  witb  «U  tbe 
rioM  of  ooatnon  tpeech,  r«^«,  figtirtitivo  ami  g«ne««L  In  employing  it  ht  ttteh  oa 
ftuuniftttioa  tS  (heto  qo«st(oo»  M  it  ftppmpiiato  to  clo«ei  ttttdy,  It  tit  Beemaiy  to  bo 
ooostaatiy  U»itb||:  utd  faatlQrip|»  it,  to  bet  ptrpettuilly  wetdbK  it  of  i»et»{»W,  aad  to 
b«  cftreftiny  oUtAiag  U  from  it»  mUle»3iHg  t oggcciicui  -wliieli  Imk  b  uero  ttrrA»|;o> 
moBtt  (^woirdi  and  eoUoeationi  of  pltmo.  Among  tht  t)oiab<»rieM  adrtmtage*  wliicli 
may  b«  looked  for  Dram  an  ftxt«ind»d  irtody  of  Boaum  law,  I  am  not  cnro  that  tba  blg4»» 

wUI  QOt  b»  ^9  InlrodttetioiD  of  a  tenabology,  ncitlier  too  rlg^  for  rttpl''  -^ont 
jffdoit  ef  the  {iiiloM|iby  of  !&w,  aot  too  tax  and  elastk  ^'4'  tL  Ir  luua     t  taw^ 
rate  d^KRUsioa." 


CHAPTER  IL 


FAirmEK  OOKSIDERATION  OF  TEK  KATCIIB  OF  PllITATB  INtEa- 
KA-nONAL  I,AW:  ITS  oaiOIIT  AS'O  AFPUCATIOK.  Hfe  EBTEOT 
irPOlT  OOKDmONS  OF  FBJEIJOOK  AUD  BONDAGE. 

§  69.  In  the  definition  of  intornational  law  wliich  was  given 
in  the  first  cliapter,  it  wne  eixown  to  Imve  tlio  namo  of  o  ?aio 
only  by  an  impropttr  n&o  of  the  term,  wlien  considered  as  a  rule 
of  action  for  states  in  tlioir  several  entity  or  personality  j  sincOi 
tliough  it  consists  of  a  recognized  body  of  rules  distinct  from 
the  municipal  (national)  law  of  each  state  or  nation,  it  is  not 
prescribed  to  tliem  by  a  eupen'or,  but  operates  upon  them  as 
political  personsy  or  upon  private  persojis  within  tlieir  respective 
domaiUj  only  by  tlieir  own  several  allowanced  or  consent.  This 
being  tlio  legal  or  juridical  view  of  the  obligation  of  that  law ; 
whatever  may  be  its  source  in  a  divine  ntlo  of  action,  or  law  of 
nature.  "When,  therefore,  private  international  law  operates 
upon  private  persons,  in  any  national  jurisdiction,  by  the  allow- 
ance of  the  supreme  power  of  the  state,  it  has,  in  respect  to 
snch  persons,  the  same  {^notion  and  force  as  the  municipal 
(national)  law,  and,  m  to  all  persons  who  are  distinct  from  the 
state  or  sovereign,  it  has  equally  the  effect  and  authority  of 
law  in  the  proper  meaning  of  the  term*  The  distinction  of 
private  international  law  from  private  municipal  (internal)  law 
arising,  not  from  a  difference  in  the  nature  of  tlioir  authority 
over  individuals,  but  in  the  character  of  the  relations  which 
tliey  severally  afect 

§  60.  When  considering,  in  the  first  chapter,  the  mode  in 
which  positive  law  becomes  known  as  the  law  of  some  one 
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state  or  conntry  (§  48),  tlio  intomational  law  mm  described  as 
being  divided  into  two  portions.  Tlio  first  consisting  of  laws 
in  t!ie  secmdar^  sense  only, — necessary  axioms,  or  definitions 
of  tlie  political  existence  of  states, — entering  into  botJb  inter- 
national and  municipal  (national)  law.  Tlie  second,  consisting 
of  laws  in  the  primary  sense — niles  of  action — which  may,  or 
may  not,  exist,  or  be  observed,  between  specified  stiites.  The 
first  portion,  which,  as  was  remarked  in  the  same  place,  cor- 
responds with  that  which  is  eometlmes  called  "  the  natural,  or 
necessary  law  of  nations,"  but  which  indicates  at  the  same  time 
relations  of  private  persons,  as  well  as  tlie  relations  of  states, 
may  indeed  bo  taken  to  be  antecedent  to,  and  independent  of, 
the  power  of  any  one  state :  but  tlie  rules  of  action  which  com- 
pose tlio  second  portion,  whatever  authority  they  may  have  in 
aatttral  reason^  become  too  for  private  individuals  only  by 
being  enforced  by  tlie  power  which  promulgates  tlie  municipal 
(national)  law  of  tliat  jurisdiction  or  state  in  which  tlie  person 
may  be  fo«»d- 

§  61.  If,  then,  it  i?  asked — wherein  does  private  international 
law  consist,  as  a  nile  of  action  in  any  one  national  jurisdiction, 
distinct  from  the  municipal  (internal)  law  of  tliat  jurisdiction? 
— the  answer  must  be  found  by  ascertaining  the  effect  of  the 
necessary  axiomatic  principles  or  definitions  composing  the  first 
pact  of  the  international  laW;  as  before  described,  upon  private 
p*n'Son'*aud  upon  things;  and  next — the  actual  allowance  or 
crea^on  of  rights  and  obligations  of  private  persons,  as  the 
mcident*^  of  legal  relations  which  have  an  international  charac- 
ter  from  tlie  fact  tiiat  fho  agents  and  objects  of  action  presup- 
posed in  them  arc  persons,  or  persons  and  thinge,  not  altogether 
or  exclusively  under  the  juridical  power  of  a  single  nation  or 
state  t  those  persons-,  or  tho»e  persons  and  tilings  being  dis- 
criminated, by  the  application  of  the  axiomatic  principles  above 
spoken  of,  as  persons  subject  to  dificrcnt  jurisdictions ;  such 
persona  being  alien,  or  native,  domiciled,  or  temporary  subjects 
in  referenee  to  some  one  jurisdiction  ov  forum. 

§  62.  The  terms  or  phrases  by  which  Uie  nature  or  mode  of 
oxip^encc  of  states  or  nations  is  set  forth  or  defined,  are  so  gene- 
rally kno%vu  in  the  maxims  of  public  law,  that  it  is-  not  neces- 
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eary  hare  to  attempt  any  fiepamto  fcxpoaitioji  of  tliern :  though 
it  may  become  neccfiaary  herciiftcr  to  consider  particularly  the 
meaning  of  some  of  those  terms,  aa  tliey  may  be  used  in  stating 
intiimational  or  manicipal  (internal)  rtilea  of  action. 

The  general  principles  or  maxims  which  are  contained  in 
the  definitton  of  tliese  terms,  are  set  forth  most  at  large  by 
writers  who  treat  of  public  infcerEiational  law,  regarded  as  a  mle 
of  imperfect  obligation  §  11,)  of  which  states  or  nations 
are  the  subjects ;  though  they  arc  equally  presupposed  in  rules 
determining  the  relations  of  private  persons  towards  those  states 
or  nations,  and  having  tlio  force  of  law  ia  the  strict  sense — i.  e., 
public  municipal  (national)  law. 

§  63.  Upon  an  examination  of  these  maxims,  as  stated  by 
writers  on  public  law,  it  will  be  seen  that  tliere  are  ihrea  which 
may  be  taken  for  the  most  general  or  fundamental;  and  which 
are  in  fact  but  one  and  tlie  same  definition  of  sovereignty ; — or 
they  are  assertions,  in  different  forme,  of  tlio  essenti;i"  character 
of  sovereignty ;  or,  again,~~de6cription8  of  sovereign  national 
power  in  throe  different  relations.  Tlie  first  being  a  definition 
of  sovereign  national  power  considered, .  as  it  may  be  said, 
absolutely,— =or  in  relation  to  its  own  materials,  or  constituent 
parts ;  without  reference  to  the  eadstence  of  any  other  manifes- 
tation or  embodiment  of  that  kind  of  power:  which  maybe 
thus  stated: — 

L  The  jpowcf  of  mmj  siaUf  or  natimv^  is  ahohU,  sdf'^C' 
petidenif  or  mpremo^  mithin  iliat  ^^pace^  or  territory^  whwh  it 
possemSf  or  occupies^  as  its  oion  dommtiy  and  oner  all  jpawns 
and  things  therein. 

Tlie  second  maxim  is  but  the  same  asucrtion  expressed  rela- 
tively to  the  co-existence  of  several  states,  or  nations ;  recog- 
nizing the  limitation  of  each  by  tlie  fact  of  the  equally  inde- 
pendent existence  of  the  others ;  tliis  is,  tliat — 

n.  The  sovereign  power  of  one  stctSi  or  nation^  is  not  to  be 
recognized  as  sovereign^  or  has  no  exister^y  as  such,  heyond  its 
own  domain  t  or  territory ^  or  within  Ute  spacer  or  territory^  which 
oonstiiiit^s  iJu  domain  of  another  possessor  of  national  sovereignty, 

§  These  two  maxims,  when  taken  for  maxims  of  inter- 
national law,  belong  to  the  firet  portion  of  interoational  law, 
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according  to  the  dmsion  herein  before  made,  {antCf  §  48,)  since 
they  can  he  cftHed  laws  in  tlio  Bocondary  sense  only ;  not  being 
properly  mica  of  action,  bwt  statements  of  a  mode  of  existence, 
or  of  action.  Tiiey  mnst  He  at  the  fowndation  of  all  positive 
law ;  and  Uiey  have  in  jurispnidenco  tlie  character,  or  extent 
of  nmmtml  law — the  law  of  n&iwttSi  {jm  gmi'mni^  because 
actually  assertedj  or  proclaimed,  and  nnivcrsally  received,  by 
nations,  or  states,  as  being  natural  and  necessary  principles.' 

In  the  manifestation  of  this  sovereign  power,  over  persons 
and  things,  by  states,  or  nat  ions,  originates  law  in  the  primary 
sense — rvUes  of  action}  forming  relations  between  persons  in 
respect  to  other  persons,  and  in  respect  to  things.  Since  tliese 
relations  are  legal, — that  is,  are  known  as  the  eftccts  of  law,  it 
is  a  consequence  of  the  two  maxims  just  stated,  that  they  have 
existence  only  in  some  one  jurisdiction  in  which  that  law  is 
known  as  a  coercive  rule  proceeding  from  the  sovereign  of  such 
junsdiction,  and  the  rights  and  obligations  composing  those 
relations  have  no  legal  force  beyond  it. 

§  65.  It  was  remarked  in  the  first  chapter  that  international  lixsv 
(public  and  private)  arises  from  tJic  necessarily  existing  c'*cum-  ' 
stance  that  the  whole  variety  of  human  interests  ar»d  action 
cannot,  from  their  nature,  (or,  it  may  be  sa'Kl,  from  their  rela- 
tion to  space  and  time,)  be  distinctly  divided  among,  and  sepa- 
rately included  under  the  limits  of  single  states ;  and  yet  tho 
juridical  power  of  society  must  be  supposed,  in  some  form, 
either  by  enjoining,  permitting,  or  prohibiting,  to  be  exerted 
apon  interests  and  actions  whiclj  ai'e  not  so  included  under  tho 
exclusive  dominion  of  single  states,  {antCy  §  10.)  Tlio  efiect  of 
law  is  exhibited  in  legal  relations,  comprehending  rights,  with 
their  corresponding  obligations,  in  respect  to  persons,  and  in 
respect  to  things.  Tlic  action  involved  in  any  legal  relation 
must  take  place  in  reference  both  to  space  and  time ;  and  tho 
conceivability  of  relations  whose  legal  existence  is  indetennin- 
able  under  tho  law  of  a  single  state,  (which  conception  supposes 
an  intcrnutional  law  according  to  the  definition  in  the  first 
chapter,)  will  arise  from  postulates  of  their  existence  in  respect 
to  space  and  in  respect  to  time :  such  relations  being,  also,  dis- 

'  Boiryer  t  Uatver.  PabUo  Law,  p.  tSI,  ftnd  tho  duUoai. 
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tingtiisliablo  among  themselves  by  differences  in  the  oorapara- 
tive  effect  of  space  and  time  in  connecting  tiioir  legal  existence 
witli  the  juridical  action  of  more  than  one  state. 

For,  Jfrst,  relatione  may  be  supposed,  or  conceived,  not  to 
be  exclusively  doterminablo  by  the  juridical  power  of  a  single 
state,  by  reason  of  differences  in  the  respective  geographical 
positions,  at  one  and  the  same  time,  of  the  persons  and  things 
which  arc  to  be  the  sfubjects  and  objects  of  the  rights  tlieroin 
involved.' 

And,  secon^Jlpy  other  relations  may  bo  supposed,  or  con- 
ceived, not  to  be  so  detcnninablc  tmder  the  juridiad  power  of 
a  single  state,  by  reason  of  differences  in  the  respective  times 
at  which  the  persons,  or  the  persons  and  things,  which  are  to  bo 
tlic  subjects  and  objects  of  the  rights  involved  in  tliose  relations 
are  together  found  witliin  different  geographical  jurisdictions : 
tlicy  being  at  one  time  witliin  tlie  territorial  dominion  of  one 
state,  and  afterwards  within  that  of  another, 

§  66.  It  will  be  seen  in  comparing  these  classes  of  relations 
that  there  is  a  manifest  difference  in  the  degree  in  which  it  may 
be  said  that  they  are  net  exclusively  determinable  under  the 
juridical  power  (the  law)  of  single  states. 

'  In  the  class  of  relations  first  described,  the  persons  and 
things  which  are  to  bo  the  subjects  and  objects  of  the  rights  in- 
volved in  those  relations,  not  being  at  the  same  time  imdcr  the 
btime  jurisdiction,  it  m  uctnally  impossible,  from  the  axiomatic 
princvplitti  ctf  Jurisprudence,  (natui-al  and  necessary  law  of  na- 
tions,) tlwit  the  action  iu  which  tliose  rights  must  be  manifested 
should  take  place  witliout  a  concurrent  juridical  action  on  tlie 
part  of  the  respective  states,  either  producing  one  common  rule, 
or  consenting  to  tlio  controlling  operation  of  rules  proceeding 
from  one  or  from  the  other.  In  this  case  it  may  be  said  that 
the  question — by  which  juridical  power  the  relation  is  to  bo  do. 
termincil? — precedes  the  legal  existence  of  the  relation. 

'  Whentan  :  Intomfttiontl  Iaw,  PAitU.,  db.  3.  "It  often  IiapjXM  that  as  indi< 
vidoal  p««teM«s  r«A}  proper^  ia  »  state  other  than  that  of  bis  domicile,  or  tbttt  coo- 
matt  nre  ent«red  Into  (und  tett&metiti  execKit«<t  bjr  bh»  la  a  cttmXxy  dlfiorent  from 
dtlter,  <nr  tttdt  tie  U  intensted  in  Mioi!««idoa*  ah  iat&iaio  In  toolt  tltirdl  cotintij ;  it  miky 
liapp«n  that  bo  it  At  tbo  <«me  time  totiject  to  two  or  thrm  mvetei^gn  i>aweri~>to  tltet 
of  hit  aailvo  country,  or  of  his  doiatclle,  or  to  th»t  of  tbo  plaeo  where  the  property  io 

aaettioQ  is  eituAted,  tmd  to  tJiat  of  the  pkoe  whore  tht  coatraeta  htire  l>e«n  nude,  or 
le  net*  ozeeuted." 
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But,  in  tlio  other  class  of  relations,  tho  porsons  and  things 
which  are  to  bo  tho  subjects  and  objects  of  tho  rights  involved 
in  tlxosc  relations,  having  been  together  under  the  juridical 
power  of  one  state  before  the  other  is  supposed  to  have  any 
possible  operation,  tho  existence  of  a  relation  between  them 
precedes  the  question — ^by  >vhicJi  jundical  power  Uio  legal  force 
of  tltat  relation  is  to  bo  detenninod? — :  and  there  is  not  any 
actual  impossibility  Uiat  the  action  in  which  those  rights  must 
bo  manifested  should  take  place  without  a  conctirrent  juridical 
action  on  tlic  part  of  the  respective  states;  tho  persona  and 
tilings  between  whom  tlie  relation  is  supposed  to  vxist,  being,  at 
different  times,  under  tho  exclixsive  dominion  of  some  one  juridi- 
cal power. 

§  67.  Kow  from  tlie  j^ossiblc  connexion,  in  raspect  to  per- 
sona and  things,  which  is  here  indicated  between  distinct  sources 
of  law  hoiying  twjparate  jurisdictions,  arises  the  ihird  of  the  three 
fundamcntjil  maxims  before  en  momted;  v.'hich,  like  the  two 
already  stated,  is  only  a  recogii  uon  of  sovereign  states  or  na- 
tions OS  being  the  independent  sources  of  pc^itivo  law,  even 
while  stating  tlits  possible  relation  or  connexion  between  them ; 
which  maxijn  may  be  tlius  expressed : — 

III.  The  Imm  of  one  nation  or  state  mat/,  hy  the  oommt  or 
aUoxcanc^f  and  thm'^fore  mider  the  authority  of  the  mpreim 
national  poxoer  in  another  nation  or  state,  have  the  effect  of  law 
within  iheJitnjKliction  of  the  latter. 

Tiih  maxim,  it  will  at  once  be  |>crcyived,  is  from  the  mean- 
ing of  the  tenn  law,  inconsistent,  except  as  it  is  mierely  another 
form  of  tlio  first  ar.d  second-  For  the  law — being  a  rule  of 
action  resting  on  the  autliority  of  some  owe  sovereign — if  Hie 
la\V3  of  one  state  can  bo  said  to  take  effect  in  tho  jurisdiction  of 
another,  they  are  in  fact  the  law  of  the  state  in  which  they  take 
effect,  and  not  of  tlio  first' 

«  Compaw  Stmy't  C««fl.  I^,  §  21,  22.   F<alix  Droit  IntemaUtmal  VAv{<,  §  10,  11. 

ScJjscttocr  io  K«twkkJtt»«  4i»  Intemftt.  Primtrteiit*,  |  20,  cite*  Zschoria,  at-  myia^ 
{Tr.)  **H«ch  sightt  in  *^  <legr««  t&ch  obUgtutm,  «]l>flii«  o-xd(U4V«}.r  ttndctr 
ihtt  of  tlto  ia  ■wMeh  Uie  Hgtit  or  Ute  oliUsatloo  (According  to  tlte  etToct  of 
lium  Uvra)  t*  to  be  <tuftifc«>dl  and  U  «mrare«4  xmitit  im  mffna^  clmi>m«t4mc«i.  Hhii 
nstl«,  {wbkb  in  fAct  U  tmt^y  a  reltemtloa  of  thn  weU  known  mAxint,  Ityi  wm  t^tnt 
«atlm  itrriivrinmy  io  the  only  mjuw  which  can  b«  mv«»  t<e>  it,)  i»  derived,  imme4tAt«Iy, 
£ro!»  the  mtusvigaiy  of  «t«t«4    For  if  it  should  be  htld  that  tho  Iaw  <^  a  partictikr 
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§  68.  Tho  first  two  of  thc»o  tlirco  maxims  aro  necesaary 
propositions  in  defining  what  sovereign  national  pov/er  is ;  and 
lie  at  tlio  foundation  of  all  positive  law — municipal  i^intemal)  or 
international.  The  third  is  not  necessary  in  tho  sarne  mtmi  be* 
ing  tho  statement  of  a  manii'cstation  of  sovereign  power  which 
jrnay  or  may  not  take  place.  It  is  however  the  statement  of  a 
i-olation  or  condition  only ;  and  therefore,  like  tJic  first  and  sec* 
ond,  a  law  in  tlio  secondary  sense  of  the  word  Imo.  It  is  an 
axiom  of  public  law  lying  at  tho  foundation  of  tliat  which  is 
herein  before  called  private  intcnmtional  law -so  far  as  such 
intcnuitional  law  can  be  judicially  rccognuscd  in  any  national 
jurisdiction,  as  distinct  from  tlie  private  municipal  (internal)  Jaw 
of  tiiat  jurisdiction : — private  international  law  ; — whicli,  as  de- 
Bcribcd  in  the  first  chapter,  dctennines  Uic  realization,  of  the  legal 
relations  of  private  persons  m  those  interests  and  actions  which 
caimot  subsist  or  have  not  continued  under  tho  exclusive  territo- 
rial authority  of  any  one  state  or  nationality :  (§  10)  which  rela- 
tions, with  the  rights  and  obligations  of  which  they  are  composed, 
must  yet,  primarily  at  least,  as  is  implied  in  tliese  three  mfl.xims, 
receive  their  legal  exi^tmcn  under  same  one  municipal  (national) 
law.' 

stats  mttjTt  or  xni»t,  u  tasK  ^  carri'J  jnto  «fi^t  in  «ootb«r  state,  the  legitlatiro 

Ewer  of  tite  former  <tat«  could  bft  extenddi  om  latter,  aft4  in  {iroportloH  dlmb- 
\  ll»  l«gi»lftti!f«  iMmer lJu>  chief  attribnto  o-f  loverelgaty.  It  i»  true  that  the  ap- 
pUeatlon  acdi  executioft  of  the  foreign  law  wonld  alwajr*  remom  with  the  jttdUcinl  anci 
ndmlnistratlm  <Motx*  of  th»  fomm.  But  the  rule  areordUng  to  which  thm  o£Bc«t« 
woaid  4!fviti<r  txi&  a»rt  -wtiW  havi*  Ikw  prt-icrihi.1  V  h  foreip*  ^jwamtBont.  Ao4  how 
«an  ihej"  W  «aiix>i!iyriHl  to  »c*  aceonitwg  to  U«4  rol?,  uh«,  ih»jr  8t«  oaly  iht  iu«lm> 
lacttt?  or  5«fni'ant*<«r  the  government  hy  which  t*»vy  vtn  appciat*:*!.''  To  th»  .ttopcd* 
tioa  the  same  aothor  »tAiei  tbm  ca«e«  d'cxcepticaa,  iiUowit^  them  to  he  such  ittap* 
fwaranca  oaly.  Sch»t%ct  <^1U  the  prtfpofitimt  a  aawi  one,  Mii  denies  it*  correc 
There  is  probably  no  real  oontnitioty  of  qiinion  hetwefln  ii»stn.  Apnareotly  Zatharii, 
itt  dij(enmlmiti.>g  the  law  to  which  he  altould  attribute  t'fK  i-4latt«4t,  looht  to  the  politi> 
cai  authority  vbieh  coea^ively  maiataiu*  the  righ'jt  and  ob%t:tKMw  fa,  which  it  eoit« 
<dsl»,  atftS  therefore  i^vaSi*  it  aJt  *ahi^tog  vmtft  the  Ism  of  ihv  foivbi  |  whits  the 
other  looks  \o  the  h^lator  whoso  moral  jBi!ga<eDt  attr'Hute«|  thoM  righu  and  obU- 

Sitiotu  to  the  pmens  hetwettn  whom  the  rtUtkn  U  >i<ali}fa!»ed,  aad  thereBtre  tegarda 
a  rehitiai  as  poMuhiy  tfubslfting  under  the  Uw  of  a  forft^pt  itate. 
*  The  rra/taotfioa— tho  nchwUtatioa— the  cartrvbg-oni  t>t  The  term  etopioyed  for 
this  by  wtae  Ccrman  writeni  cf  reputation  i*— the  IVnctritftAwaj — the  wnkiog  or  th» 
being  made  irfrtWtcA— real  or  ectuah  Another  term  iiearK*  ■«4jtti»al»at  i<  the  G^ead' 
nathtn — :l»e  making  ^/fW'—avaUahle,  or  in  fore*.  Aira  thiftit  dUti«|ttl»hed  from 
Uie  is.'«'i«(«a-««nl«i»~-thft  becotnlitg,  or  the  hdn;;  made  «xl)tt«!m.  Tha»  it  U  tald  1^ 
Sehaiiruer  §  27.  "A very  diSbreot thing  from  the £*ii(tid'Vxtdt»^  {iiio  Iwing made,  or 
the  becoming  «xittent,)  n  tite  (hltrnt-macites  (the  p«sttiitg  in  force,  or  the  btiisg  iaad« 
available,)  t^t  in,  the  a«wrtion  that  a  certain  fact  (legal  ciTeet)  ha»  bcoctue  ttnciri- 
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§  69.  The  municipal  (national)  law  of  any  one  state  may 
contain  mice  of  action*applying  originally,  and  as  a  law  of  local 
origin,  to  the  relations  of  -private  persons  witliin  its  jurisdiction, 
who  are  distinguished  by  the  supremo  power  as  alien,  which 
are  not  nilcs  that  take  notice  of  the  effects  of  tlie  laws  of  foreign 
jurisdictions  in  creating  rights  and  obligations  for  those  persons. 
Kulcs  of  tl«*s  kind  can  be  called  international  (as  contrasted  with 
internal)  only  in  being  founded  on  the  simple  distinction  Ive- 
tween  native  and  alien  subjects.'  Tlie  private  international  law 
then,  so  far  as  it  can  be-4istingui»he(i  from  the  municipal  (inter- 
nal) law  of  any  one  jurisdiction,  is,  in  its  form  and  manifestation, 
a  nile  rogxUating  in  that  jurisdiction  the  admission  or  allowance 
of  different  municipal  (internal)  laws,  or  of  their  effects ;  being 
properly  called  private^  because  determining  rights  and  obliga- 
tions arising  out  of  relations  of  private  persons :  whether  the 
municipal  (internal)  law,  first  establishing  these  relations,  is 
principally  of  a  national  and  public  character,  or  is  more  strictly 
private. 

§  70.  Tlie  throe  maxims  or  propositions  above  given  can  in 
their  nature  be  only  statenients  of  the  sclf-oxistent  or  self-depen- 
dent nature  of  nations,  states,  or  sovereignties,  and  therefore 
lavas  in  the  sccondar)-  sense  of  the  word  only.  If  the  attempt  is 
made  to  go  beyond  these,  and  state  a  rule  \mder  which  this  in- 
ternational recognition  of  municipal  (national)  laws,  (the  possibil- 
ity of  which  only  is  implied  or  stated  in  the  third  maxim,)  should 
take  effect,  or  will  take  effect — a  law  having  the  force  of  a  nilo 
of  action — a  law  in  the  primary  sense,  it  is  evident  that  such 
rule  may  be  stated  either  in  the  form  of  a  rule  of  which  states 
or  nations  arc  the  subjects,  determining  their  respective  rights 
and  obligations,  or,  in  the  form  of  a  rule  of  which  private  per- 
sons fire  tlie  subjects.  In  the  first  alternative,  the  rule  can  only 
bo  law  in  the  imperfect  sense,  or  a  law  of  the  imperfect  kin  !, 
atid  cannot  determine  the  action  of  such  states  or  nations  except 

lichi  (Rdlxtd— actanlized— «arHcd  out,)  antler  the  jarieJicUon  of  a  certniti  Iaw.**  Bet 
Wtccbtcr  ia  ItU  ti«atise  (pubUihe<i  In  the  umo  jrear,  1841,)  «n  tlio  ccUUion  of  Iaw» 
b  AlvliiT.  f.  d  CirO.  Pnuu«,  voL  24,  p.  237,takntlio  word  iyrw{ntt«cft<,  u  ctnplojtd  in 
ft  citation  from  Stravef  in  &  wiuo  which  spjicttn  to  be  directly  oppodto  to  that  Above 
giTeo.  Tho  first  tkcceaiity  in  qimttont  of  Utl*  klud  U  »  rccetv«4  nocuuidato'rii, 
'  Socb  at  aatonlkfttioa  Uw«,  poUe«  law*  idstiog  to  iamigrant*. 
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by  being  identified  with  their  sovcral  autonomic  will  or  consent ; 
and  it  will  ho  jpiiUio  international  law,  from  the  cliaractcrof  th« 
persons  upon  whom  it  operates,  or  for  wbom  it  is  said  to  bo  a 
rule.  In  the  second  altemativo  tbo  rulo  may  havo  the  coer- 
cive character  of  positive  law,  in  reference  to  the  action  of  private 
persons,  and  be  a  rule  which  judicial  tribunals  may  av^  or 
will  be  bound  to  Apply  in  determining  the  rights  and  ob  .ons 
of  such  persons,  in  relations  in  respect  to  other  persons  and  in 
respect  to  things ;  haing  private  international  law  from  the  char- 
acter of  the  persona  upon  whom  it  operates,  or  for  whom  it  is 
said  to  be  a  rule.  But  it  is  evident  with  regard  to  the  p(»sibility 
of  any  such  rule — a  rulo  having  tlic  character  of  positive  law, — 
tliat  it  Must  be  part  of  some  municipal  (national)  law ;  that  is, 
it  must,  according  to  previous  definition,  be  identified  with,  or 
rather  must  derive  its  existence  from,  tlie  ascertained  will  of 
some  legislator, — some  political  person  vested  with  the  author- 
ity of  society  or  of  tlic  state, 

Now  to  whatever  degree  the  state  or  nation,  or  the  posaes- 
Bors  of  supremo  or  sovereign  power,  may,  in  tlieir  political  entity 
or  personality,  bo  hound  (by  public  international  law — the  law 
of  ''positive  morality" — Austin^  ante  §  11,  n.)  to  allow  foreign 
laws  to  take  effect  within  their  own  jiuisdiction,  their  judicial 
tribunals  have  the  like  duty,  in  allowing  or  refusing  the  inter- 
national admission  of  foreign  laws,  which  they  have  in  enforcing 
the  municipal  law  strictly  so  called — the  internal  law — the  law 
operating  within  each  national  jurisdiction  irrespectively  of  the 
existence  of  other  such  jurisdictions ;  tliey  must  ascertain  the 
will  of  the  supreme  power  oi'  the  state  in  reference  to  such  inter- 
national allowance. 

§  71.  It  will  be  remembered  that  tiie  nlations  whicl*  it  waa 
8upp(^ed  might  be  indeterminable  under  the  legislative  power, 
or  the  law  of  a  single  state  were  herein  before  divided  or  classi- 
fied by  differonc€fl  in  the  comparative  effect  of  space  and  time 
in  connecting  their  legal  existence  with  the  legislative  action  of 
more  than  one  state,  {ante  §  65.) 

In  TQgaxd  to  tl»e  first  class  of  relations — that  namely  in  which 
the  persons  and  things,  which  are  to  b©  the  subjects  and  objects 
of  the  rljpjbta  involved  in  those  relations,  are  not  all  supposed  to 
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bo  at  one  time  undor  one  oiid  the  saino  jurisdiction,  (iu  which 
caso  tlio  question,  by  wbidi  legislative  power  the  relation  is  to 
be  dotcncvncd,  would  precede  the  existence  of  Uio  relation,  and 
where  it  would  bo  impossible  that  the  action  in  which  tiioeo 
rights  must  bo  manifested  should  take  place  wiUiout  some  con- 
current legislative  action  on  tlic  part  of  tlio  respectivo  states 
witliin  which  thc^e  persona  and  things  should  bo  found,  cither 
producing  one  common  rule  or  consenting  to  the  controlling  op- 
eration of  rules  proceeding  from  ono  or  from  tlio  otlicr,) — the 
question  of  the  cxistenco  and  dotonuiuation  of  these  relations, 
when  raised  before  a  judicial  inbunal,  may  appropriately 
receive  the  name  of  a  question  of  the  coiifiictoflaio»;  which 
name  has  been  given  by  llubcr,  Story,  and  otlicre,  to  cases  de- 
termined by  private  international  law  as  herein  described. 

Tiiat  name,  however,  is  evidently  less  appropriate  to  cprcsa 
tlio  question  of  the  existence  and  detcnnination  of  the  second 
class  of  relations,  before  described :  since,  according  to  the  sup- 
position, tho  persons  between  whom  they  aro  to  exist,  or  the 
persons  and  things  who  arc  to  be  tho  subjects  and  objects  of  the 
right  involved  in  that  relation,  aro  always  at  some  ono  time* 
under  tho  exclusive  dominion  of  some  one  state. 

§  72.  Tlio  international  determination  of  tho  first  class  of 
Isolations  constitntes  ono  of  those  topics  of  junsprudoncc  wherein 
it  has  been  found  most  difficult  for  judicial  »ributtals,  or  for  pri- 
vate jurists  and  law  writers,  to  ogreo  in  a deductions  from 
elementary  and  ncccssjiry  principles.'  Rules,  however,  may 
exist,  in  regard  to  this  class  of  relations,  in  the  jurisprudence  of 
any  one  country,  cither  originating  in  jjositivo  legislation  or  in 
judicial  precedent,  which,  of  course.,  must  bo  taken  to  have  been 
intended  for  jural  rulea,  or  rules  founded  in  natural  reason,  and 
not  merely  arbitrary  and  accidental  dotenninations.  And  so 
far  OS  any  rules  arc  found  to  have  been  concurrently  adopted  in 
tho  jurisprudenco  of  difToront  nations,  they  thereby  acquire  tho 
character  of  a  univereal  jurisprudenco  qtUxw  of  nations;  mi 
there  is  in  that  fact  an  authority  for  tho  judicial  tribunals  of  any 

'  To  &«»  reiet  tl»«  rftntloo  rItco  bv  ScJiaiflHer,  §  22,  not«,  well  np^Ie* : — "  Letter ; 
Mtd.  mi  Paod.  Sp.  233,  p.  U62.  myt  In  regard  to  Kftrmcia*  snd  nthtitt,  ReicalM  in 
iUU  nitltu  loTent,  »e4  qatado  cu  cum  cab)ecsl«  UmiuiUoutlnu  co&toU,  ipsamua  ttgola- 
nun  aOkU  «!ip«rt«o  tUL* 
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one  country  or  atato,  (in  tlio  silenco  of  the  local  legislation  or 
customary  law  on  that  point,)  to  adopt  tlicin,  m  being  prcsurap 
tively  accordant  witli  the  legislative  will  of  the  nation  or  state 
whoso  juridical  authority  they  excrcifto.'  But  it  ap|>carr.  to  have 
been  difficult,  even  by  audi  an  aposierwri  or  inductive  method, 
to  discover  any  harmonioua  and  consistent  system  of  rules  appli- 
cable in  such  cases.* 

Tlic  dctcnninatiou  of  tlio  second  class  of  relations  ijj  simpler, 
becaxiso  the  relations  arc  first  taken  to  be  in  exUtmci}  under  the 
legislative  action  of  one  state  or  nation,  o'r  one  pcMsscssor  of 
sovereign  power,  and  the  question  is  of  tlieir  con(inua7tc^  or  rt'al- 
ization.  under  the  legislative  and  juridical  power  of  another. 

§  73.  Since  »taUt9  or  personal  condition,  as  defined  in  tlio 
first  chapter,  consists  principally  in  tlio  possession  of  individual 
rights,  and  tlie  relations  of  which  it  is  an  incident  do  not  imply 
the  exercise  of  nghts  relative  to  specific  things,  it  niust  alwaye 
be  at  any  one  time  under  tlio  legislative  power  of  some  one  state ; 
that  is,  the  state  witluu  whose  actual  territorial  jurisdiction  the 
natural  person  may  be  found,  whose  atatm  orpenional  condition 
is  to  be  determined.  So  far,  tlicrcfore,  as  it  may  beconjc  a  topic  of 
private  international  law,  it  appears  as  an  incident  of  llie  rela- 
tions of  tlic  second  class  above  described,  Tliat  ia  to  say,  the 
status  of  a  natural  person  can  become  a  question  of  private  inter- 
national law,  only  when  such  person  is  supjKwed  to  have  had  a 
status  or  personal  condition  in  relations  created  under  some  for- 
eign law,  which  relations  being  regarded  as  existing  or  having 
existed  under  the  foreign  law — tlic  question  is  of  their  rfalizatim^ 
actualization^  or  continuance. 

Since  the  inquiries  to  bo  pursiied  in  the  following  pages  will 
bo  limited  to  quAstions  connected  with  the  law  oi^iatu-g  or  con- 
dition, private  international  law  AviU  in  this  chapter  Im  further 
considered  only  as  it  may  detcmiino  relations  of  the  second  of 
tho  two  classes  above  described. 

'  The  priacSple— &ctt«  ooton,  xthea  appUed  to  thit  cUts  of  eves,  ta%y  bowfrvei 
hit  cited!  as  an  example.  And  compara  Savignj:  Heut.  It  R.,  B.  9,  c  i ,  §  34^.  The 
eighth  voluno  of  this  wttrk  of  Savignjr  rslatc;  exdiulvc^  to  the  ootifltct  of  Iswil 

*  Saul  r».  IIU  CrcdUons  17,  Martln'«  Itrp.  LooUiatm,  SC9,  hj  tbo  court :  "  Wc  kaow 
of  no  matter  in  jnricpnkleoce  so  anMttl«sJ,  or  none  that  should  mora  teach  mcu  ih- 
tnut  of  ilteir  own  opuuona,  and  charity  (cr  tho*3  i>f  others." 


§  74,  Altbougb  ibo  question  before  tlie  tribuDal  dotermining 
the  staMuii  or  condit^oa  of  primto  jpc^rsona  tmdor  intem&tional 
kw,  regards  the  m^ntea8xi(»i  of  legal  reladona  of  personst  or  of 
correlative  rights  and  duties  of  persons,  In  respcet  to  pereons 
asd  things  included  tinder  &  <%rtaln  national  jurisdiction,  ihm& 
rolatlons,  or  those  rights  and  ohligations,  are  not,  by  tlt^  r&ry 
implication  of  the  third  maxim,  to  be  regarded  as  entirely  de» 
pendent,  or  not  so  in  the  fini  instance,  upon  ihM%  municipal 
(internal)  law  which  is  tho  territorial  Im^  or  local  law,  of  that 
jurisdiction  in  wMch  thoii?  ^tmm  thin^  are  found. 
Wheijeveif  A  qs^rtoB  It  madt  of  the  determination,  under  pri  > 
vate  intenmtlonal  law,  of  rights  and  duties  incident  to  Uie  class 
of  relations  now  under  consideration,  a  recognition  of  private 
persons  as  aliens,  in  respect  either  of  birth  or  of  domicil,  ov  at 
least  as  having  been  anteriorly  subject  to  some  other  Juriadic- 
Uon,  is  ptti'Supposed ;  and  the  private  international  law  (i.  e., 
that  part  of  the  national  law  of  the  jurisdiction  which  is  to  do- 
tennine  that  question,)  is  applied  as  &  personal  law, — a  law 
attaching  to  certain  persons  in  virtue  of  their  anterior  subjection 
to  a  foreign  jurisdiction,  irrespective  of  the  general  territorial 
operation  of  tlmt  naunicipal  (internal)  law  of  tho/<?nim  to  which 
they  are,  or  have  been,  alien  in  a  greater  or  less  degree,  or 
under  a  greater  or  Ic^  variety  of  cietiuinstauces,  {mii4^  §  58.) 

It  was  stated  in  the  Brat  diapter,  that  the  contrasted  relations 
(conditions)  of  alien  and  native  subjects  are  necessary  or  axio* 
niatic  ideas  in  intenmtional  law,  beij)g  stated  in  tliose  dcBuitions 
which  form  the  first  portion  of  international  law  (public  md 
private)  jiccording  to  the  division  there  given.  But  the  fact  of 
mere  subjection,  independently  of  place  of  birth,  to  different 
jurisdictions,  is  that  npon  which  the  distinction  of  an  inter- 
national law — ^being  a  rale  detemiining  the  relations  of  private 
persons,  and  operating  as  part  of  the  municipal  (national)  law 
of  some  one  state,  or  nation — is  founded.  It  being  poi^ible 
that  within  the  jurisdiction  of  any  particular  state  persons  may 
be  present  who  have  been  subject  to  the  territorial  jurisdiction 
of  anotlier,  tLe  laws  of  the  first  may  be  conceived  of  as  making 
no  distinotion  between  thent  and  others  in  consequence  of  that 
fact  But  the  laws  of  ^  9tato  are  not  necessarily  nor  usually 


HMWSB  OF  enSJECnOK  B£COONI2XI>» 


65 


ihm  eq»d!y  o|K^raHve.  All  witbiti  a  luitional  jnmdiction  sre 
eqmiiy  subject  to  the  supreme  power  of  the  state,  b»t  the  laws 
therein  (i.  e,,  the  national  law,)  may  apply  di^Terentlj  to  satlvee, 
and  to  tlno&e  ^rij^nallj  coming  from  another  national  jnriedic* 
tion.  This  dtSerence  in  the  application  of  tlie  national  law 
may  be  combined  with  the  recognition  of  the  rights  and  obliga- 
^on8  of  private  persons  in  relations  caused  by  a  foreign  law  to 
wliicb  tliey  have  been  prjeTiously  snbject ;  and  there  may  be  a 
di^erenco  in  tlie  degree  of  this  recognition,  and  in  the  extent  of 
the  local,  or  territorial  law  of  the  forum  to  persons  who  are  not 
native,  by  discriminating  between  tliem  in  respect  to  their 
being  either  pemianent  and  domiciled,  or  transient  and  tempo- 
rary subjects.  When  the  previons  actual,  or  territorial  subje'V 
tion  of  certain  private  persons  to  a  foreign  law  is  Judicially 
recogniued  in  ^Q/mim  of  Jurisdiction,  and  the  question  is 
made  of  tlie  realization  or  continuance  therein  of  rights  and  ob- 
ligations of  those  persons  in  relations  existing  under  that  foreign 
law,  then  the  local  or  national  law  operates  as  private  inter* 
national  law.  For  thongh  this  distinction  between  persons  h 
made  under  some  municipal  (national)  law — i,  e.,  some  law 
known  as  the  positive  law  of  some  one  nation,  or  state — tliat 
law,  being  dilTorently  applied  to  persons  tlins  discriminated,  or 
distinguished,— may  be  denominated  intenmHoml^  because  it 
then  determines  the  operation  of  the  municipal  (national)  laws 
of  dijOTerent  countries,  or  states.  In  tliese  eases,  the  relations  of 
certain  persons  are  recognized  simply  a«/a<:!^«  existing  by  the 
operation  of  a  foreign  law ;  but  the  validity  of  the  rights  and 
obligations  included  in  tliem  is  determined  solely  by  tibe  local 
juridical  authority.  And  so  far  as  tl»e  tribunals  of  tlie  f&mm 
ai-e  concerned,  the  relations  existing  under  the  foreign  law  are 
to  be  brought  to  their  Judicial  cognizance  by  proof,  like  other 
facts:  they  are  not  legal  ejects  wbich  the  tribunal  is  bound  in- 
dependently to  take  notice  of.* 

§  76.  When  persons  and  things  pass  from  one  national  juris- 
diction into  another,  it  is  impossible,  in  the  nature  of  tbings^ 
that  all  the  relations  in  which  tliey  were  the  subjects,  or  objects 
of  rights  and  duties  under  the  law  of  their  original  jurisdiction, 

*  Ftellx  t  Th.  lot.  Tr.,  $  18.  ${017:  Conf.  L.,  §  $S7,  »sA  ib»  ««m«  dtxA. 
0 
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should  63det  under  the  Jniisdictloii  to  which  tliey  have  been 
jremoved ;  because  all  the  persons  and  things  which  were  with 
them  tlio  subjccfa,  or  objects  of  corresponding  rights,  or  duties, 
in  those  rehttbns,  are  not  transferred  with  them  io  tlie  new 
Jurisdiction.  It  is  not,  therefore,  supposable,  when  persons  thus 
pass  from  one  jurisdiction  into  anotlier,  that  all  tlieir  rights  and 
obligations,  existing  under  the  law  of  the  first  jiuisdicUon, 
should  be  maintmed  by  the  law  of  the  second.  ISiafc  class  of 
rights  of  persons,  which  in  the  ^rst  chapter  were  called  aho- 
lute^  or  individual  rights,  may  (since  they  exist  in  a  relation  of 
individual  persona  to  the  whole  community,  witliout  distinction 
of  specific  individuals  iUi  it,  and  as  rights  of  action  have  no  do-, 
terminate,  or  special  objects,)  continue  to  be,  for  the  subjects  of 
them,  the  Sanoe  in  effect  j  tiipugh  the  objects  may  be  different, 
and  the  supreme  power  sustaining  them  is  a  different  politieal 
personality.  But  those  rights  (the  right  io  private  property,  or 
qf  private  property,  for  instance,)  so  far  as  they  are  relative  to 
specific  pemons  and  things,  and  tliose  rights  which  were  in  the 
same  cliapter  called  rdaUve^  because  arising  under  relations  of 
persons  to  other  determinate  persons,  cannot,  it  is  plain,  subsist 
under  the  law  of  the  new  jurisdiction  vnxiltm  the  persons  aiid 
things  which  are  tlie  relative  subjects  'iud  objects  of  those  rights 
are  transferred  to  the  new  jurisdiction.  But  it  is  plain  that  so 
far  as  the  action  implied  in  any  legal  relation  continues  to  be 
physically  possible,  notwithstanding  a  change  of  place  on  ihe 
part  of  the  persons  between  whom,  or  the  pei^ons  and  tilings  in 
respect  to  whom,  or  to  which  that  relation  has  once  subsisted, 
any  of  the  rights  of  persons  arising  out  of  a  relation  constituted 
by  the  law  of  one  jurisdiction,  may  be  allowed  to  retain  tlio 
character  of  a  legal  right,  under  the  sovereign  authority  of  the 
new  jurisdiction.  Whenever  thh  is  the  case,  the  supreme 
national  authority,  having  independent  power  in  a  epedfied  ter- 
ritory, adopts  the  law  of  another,  or  allows  it  to  take  effect 
therein  as  a  law  of  foreign  origin ;  though  its  authority  as  law^ 
in  the  strict  sense,  must  always  in  that  jiu'isdiction  depend  on 
the  local  sovereignty. 

§  76.  Since,  tiien,  this  allowance,  or  disallowance,  depends 
on  the  same  authority  as  the  municipal  (internal)  law,  it  must 
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he  aacertiuBcd  in  tlie  same  manner  m  tha  n  usicipa!  (internal) 
IskWf  resting  on  that  &uthorit:7,  fs  ascertained.  According  to  the 
view  given  in  the  first  chapter  of  the  manwer  In  which  the  will 
of  the  supreme  authority  in  states  hecomee  expressed  orasenmes 
thefonn  of  !aw»  that  will  may  be  aecertaijsed  eithet^l;  fxom 
the  direct  expression  of  the  will  of  the  state  in  postUve  legislar 
tion,  (t«to;)  or,  2;  from  an  interpretation  of  natnntl  reason  bj 
tribunab  appointed  by  the  state,  (videtter.)  If  the  aovereign  or 
snpremo  power  has  expressed  its  r4!l  hy  legislative  saoaetment 
or  action  having  that  e^ect,  that  expression  is  equally  authori- 
tative and  controlling  in  this  case  as  in  the  <mq  of  ^^li^^oiis 
failing  under  municipal  law  strictly  so  called,  (the  internal  law.) 
If  no  such  expression  extsta,  the  tnbnnal  must  make  this  allow* 
anco  or  disallowance  by  reverting  to  tlie  law  of  natural  reason, 
aa  it  reverts  to  tibe  same  for  the  presnmed  legislative  mU  of  the 
sovereign  in  enforcing  the  mnnicipal  or  intenial  law.  And, 
however  autonomic  or  independent  in  its  estimate  of  natural 
reason,  as  beating  on  the  relations  of  nations  to  each  other,  or 
of  its  own  obligations  (under  that  international  law,  which,  aa  a 
law  binding  on  states,  ia  a  law  in  the  imperfect  aeuse  only,)  the 
possessor  of  snpremo  legislative  power,  or  the  national  sover- 
eiguty  of  any  state  may  bo  when  allowing  or  repudiating  the 
ejects  of  foreign  laws,  tlte  judicial  tribunals  of  my  nation,  at 
the  present  day,  in  pronouncing  a  judgment  upon  the  same  pointy 
can  refer  only,  either,  as  has  just  been  said,  to  the  poeitive  legis- 
lation of  the  sovereign,  or  to  standards  of  natural  reason  winch 
have,  by  anterior  judicial  recognition  and  the  implied  sanc^on 
of  the  sovereign  power  whose  will  they  execute,  acquired  the 
authority  of  law.  Iliese  are— judgmeata  of  antecedent  tri- 
bunals under  the  same  national  authority  in  like  international 
cases;  customs  which  have  existed  under  that  authority;  accepted 
expositions  of  law  by  private  persons }  and,  in  cases  where  these 
domestic  precedents  do  not  furnish  a  criterion  applicable  to  tlie 
case  in  question,  the  laws,  usages,  end  judg^scnt®  of  otlicr 
nationa,  in  respect  to  ^  wATnatitmal  recognition  of  the  laws 
of  foreign  states,  may  be  rc,?*  rrcu  to,  on  the  saaae  priacsiple  by 
which  such  Uibuoals  refer  t*;  the  municipal  (national)  laws  of 
other  nations  for  an  exposition  or  natural  reason  to  be  applied 


68 


JtTEAL  C4IjkB4CTE»~-aOW  PE»BUMABL«. 


as  their  own  local  or  mumcipal  (internal)  law — tlio  principle; 
nitmely,  ^tihat,  from  tbo  nature  of  socioty  and  of  states,  the  laws 
of  ail  »tatea  aro  to  bo  taken  to  intend  to  conform  to  natural 
right,  or  are  promulgated  for  Jural  rtt3e»>  and  may  be  judtcialtj 
referred  to,  by  the  tribunals  of  any  one  nation,  aa  an  exposition 
of  natural  reason  to  giudo  in  the  administration  of  ita  own 
(national)  law — whether  internal  or  international  law — in  cam 
where  the  otlier  ataudarda  of  tlie  will  of  the  «tate  which  are 
more  direct,  do  not  give  &  snJOScient  rule.  The  limita  of  on 
autonomous  judgment  on  the  part  of  a  judicial  tribunal  being, 
at  the  present  day,  extremely  narrow. 

§  t7.  Tiie  propriety  of  Mb  reference  by  the  courts  of  any" 
one  nation,  i»,  as  to  such  courts  in  nations  wherein  laws  have 
long  been  administered,  ba^ed  upon  precedentr—the  usage  of 
their  predecee»or8.*  But  the  principle  upon  which  such  refer- 
ence is  made  becomes  itself,  when  once  eetabltshed,  a  rule  of 
particnlar  forco  iu  the  international  recognition  of  relations 
which  have  been  created  by  foreign  law ;  or— to  employ  a 
diSereut  form  of  expr«^ion — becoracd  more  directly  opcrativo 
aa  a  principle  of  the  international  private  law.  For,  since  the 
tribunal,  in  the  case  supposed,  is  nocetsarily  proceeding  on  the 
supposition  that  the  state,  where  it  has  not  declared  its  will  by 
positive  legislation,  must  still  be  presumed  to  will  that  which 
ia  accordant  with  natural  reason,  it  would  follow-— from  the  very 
nature  of  tlie  assumption,  which  is  above  stated,  in  favor  of  the 
Jural  character  of  foreign  laws, — that  tXiQ  state  will  recognixe 
and  support  foreign  laws  and  their  effects  upon  })erson8  and 
tKiuga  coming  within  its  dominion,  when  those  laws  are  not  co&<- 
jxary  to  the  nile  of  Tight  contained  In  Uie  municipal  (internal) 
lawi'  for  if  such  a  nile  exists  in  timt  internal  or  local  law,  and 

*  Smith**  Compcwa.  M  *.  L«w,  pi,3.  ''E«nilliilMwl4t>«ob««rvtd,tttttUM  l^ 
Istrs  aa4  ftfTslgo  Uvffm,    ■)«  fiKvo  beea  Jiui  meoUoetd  u»  hv^ng  ImwBumi  the 
»»t((Mi  of  tJbn  sMacwBtU*  Iv    *f  M»  ceattxrf,  wen  ttanr,  mt  wojr.^msioi,  tteojgek^i  hy 
Hs&infl^  ef  murotwfts  fdib*^  per  m  <a  uty  stt^ontjr  whatovsr.  IUip«el>di  tM 
toIm  wmeb  Utaj  Isldi  dcmn  mivy  tw,  for  tiM  leftmlni;  koA  Mmcitjr  -^th  \my  «viac«) 

ffum,  dUter    hwg  tunstt  vsA  inditioSf  «r  tij  (1m  ivMrni  of  <m  own  «o«rt«  of 
ik»,  e<wtaltmtg  *b  etui^teaftdl  ftittp(«tioa  of  «od«ttt  paiitcjj^  to  laoAnra  (»e« 

'  PoU«r ««.  Brown,  5  l^tt,  1^  Lori  ElkaWooi^  Wv  aim;*  Impott,  tc^ 
({vibtr  with  ixmt  jpwrteoi^  tit*  «xl«tit)g  nt«U«M  of  (bn^wm  m  b«tw««iB  th«tmMlT«ji^ 
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it  ie  applicable  to  perctons  m  circam^tonces  of  uatttral  condition 
similar  to  ih<m  in  which  the  persons  Renown  m  alkns  are  found) 
it  must  control,  (k>  far  aa  appHcabUe}  all  righta  and  oblrgationa 
of  thoiio  aliona,  and  ovenrula  tho  relaliosa  created  by  the  foreign 
law, — hy  the  very  supposition  oa  which  the  preBomptioa  in 
favor  of  a  judicial  rocognition  of  tho  «£rcct  of  tho  foreign  law  is 
based,  vIk.  : — that  the  state — Uie  legislator  of  the  forum  intends 
to  enforce  jural  rules,  or  lawa  which  are  rules  of  righfc-^tw. 

§  78<  It  is  this  principle  arising  out  of  the  jurtd  nature  cf 
society,  or  of  the  state,  and  tho  method  In  which  law  is  judicially 
ascertained,  wbich  is  ^e  tfue  basis  of,  and  tiie  warrant  for  that 
judicial  recognition  of  righta  and  obligations  of  private  pe^ 
sons  in  relations  created  by  foreign  Jaws,*  which  is  commonly 
referred  to  tlio  operation  of  the  comity  or  good  will  of  natiowt^ 
and  tlie  prospect  of  reciprocal  advantage.  That  recognition  or 
allowance  of  the  foreign  law  being  then  supposed  to  depend 
upon  ^JifdiCial  estimate  of  what  comity  or  the  prospect  of  re* 
ciprocal  advantage  rfj^uirea  the  nation,  for  which  tlie  tribunal 
is  acting  juridically,  to  allow. 

It  is  evident  that  if  comity  or  good  %vill,  or  the  prospect  of 
reciprocal  advantage  is,  or  oughi  to  be,  a  motive  Acting  on  states 
and  uationsi — the  possessors  of  sovereign  legislative  power—and 
if  it  does,  in  an  ethical  point  of  view,  require  states  or  nations 
in  their  political  personality  to  allow  foreign  laws  to  operate 
witlxin  tlieir  territory,  or  to  recogai»M>  relations  created  by  for- 
eign lftW8«  it  is  still  only  a  part  of  puUic  international  law, 
from  the  character  of  the  persons  upon  whom  it  operates,  and  a 
law  in  tlie  imperfect  sense  only,  or  of  an  imperfect  kind  only — 
a  part  of  positive  morality,  operating  on  states.  And  though 
it  may  be  admitted  that  it  mtgkt  so  to  operate  upon  any  par- 
ticular state,  it  still  will  be  tho  duty  of  judicial  tiibunals  to 
ascertain  tho  will  of  the  state  upon  that  point,  before  allowing 
or  giving  ciScct  to  the  foreign  law  in  any  case.  It  is  further 
evident  that  when  the  will  of  such  state  on  this  point  has  been 

afiOonUsA  to  tl»  lav*  «f  ttwlr  r«ii^4T«  co«umun{(ies ;  excopt,  liMt««d,  «bnn>  ^bam 
Uvt  ^mh  'virith  t!»  ri^htt  of  tMt  own  tot^s  woA  one  or  ot}t«r  «f  «Im  lawt  aaun 
a«c«M«rily  givo  way,  m  vhkh  cum  oar  o«m  h  mHt\iA  to  the  {nreftnmev.'* 

*  Tfaoreloni  Uilt  judldal  loragniUott  of  CwtAgiu  lav*,  or  of  tlwlr  dSkucM,  It  oot  derivoj 
a  jpiarit  or  fotmdedl .  oa  no  a jtt;'iiUcA3  thmry.  See  ReddUi'*  leq,  lEXAc^f,  230, 
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aac^rtainedy  it  ia  entirely  imtnftto?lal,  in  jurispnidenco,  \h« 
scienco  of  pooiti^e  iaW)  to  iaqniro  what  may  have  been  the 
motive  acting  on  the  state  or  nation,  exorcising  sovereign  legis* 
latire  and  joridicAl  pow»»r,  which  induced  it  to  allow  or  require 
f  H  tntomational  recognition  of  foreign  laws.  The  tribunal  has 
simply  to  consider  it  as  the  rale  of  right  established  by  the  state. 
And  it  would  be,  for  the  tribunal  and  for  private  persons,  equally 
law  and  ft  jiml  nilo  if  it  glionld  have  been  caused  by  selfish- 
ness or  enmity,  and  be  reciprocally  disadvantageous. 

§  79.  Thi«  doctrine  of  an  international  comity  being  the 
hm»  of  the  Judicial  recognition  of  foreign  laws  and  their  cfiects 
appears  to  have  originated  in  the  third  of  Huberts  tlirce  . 
maxims,  so  often  cited  in  works  on  international  law.  These 
are,  {Hubcri  t  Pnsl,  Lib.  i.,  Tit,  8.  Be  Confl.  L.,  §  2) 

1.  Leg(»  cujcsque  imperii  rim  habent,  intra  terrains  ejua- 
dom  reipublica},  omncsque  ei  subjcctos  obiigant,  ncc  ultra.  Per 
L  viU.ff,  Jitnsdiet,* 

2.  Pro  aubjectis  imporio  hnbendi  sunt  omnes  qui  intra  ter- 
minoe  ejusdem  rcporiuntur,  sive  in  perpetuiun,  sive  ad  tompua 
ibi  commorentur.  Per  I.  /,  g  10,  in  Jin.     fnierd.  et  ReUg.* 

B.  Bcctores  imperiorum  id  comiter  agunt,  ut  jtira  cnjuBque 
populi  intm  terminoe  ejue  cxercita  tencant  nbique  suam  vim, 
qnatonua  ntliil  potetitati  aut  jtiri  altorius  imperantis  ej  usque 
civiam  pnejudicotur. 

The  tliird  of  these  maxims  resembles  the  tliird  (*f  the  three 
herein  before  given,  in  being  only  the  statement  of  a  condition 
of  things— ft  law  in  tlie  secondary  sense :  but  it  differs  in  not 
stating  tlie  possibility  of  such  international  aUowauce,  but  the 
ikct  that  it  is  actually  r  .ade  by  the  ruleru  of  empires,  rcctorcs 
imperiorum;  and  it  diiiFers,  stili  furtlier,  in  not  only  stating 
the  fact,  but  also  the  motive  or  reason  wliich  induces  the  su- 
preme power,  the  rectores  imperiorum,  to  make  that  allowance 
— that  is,  the  motive  of  wmity.  Bnt  it.  is  not  hero  stated  that 
judicial  tribunals,  which  are  not  rcctorca  imperiorum,  may  or 
do,  from  comiltf^  make  this  admission  in  any  case,  until  tltey 
have  ascertained  that  it  is  the  will  of  the  sovereign  power  for 

*  Tlt!«  dteUoD  l«  thfl  wiae  *»  Dig.  L.  (L^  Tit.  \^  Sa 

*  Tliit  eitatios  U  the  cuae  u  Dig.  L.  xlrUL,  Ut.  912,  7,  §  10,  »»  jS»«nu 
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whom  thoy  ac*.  judiciBliy — tho  rector  imporii—to  inaka  it. 
When  Uiat  will  has  been  ascertained,  it  is  immaterial  what  may 
have  been  the  motive  operating  on  the  supremo  power  or  tiio 
sovereign  source  of  the  national  law.  Tliero  is,  therefore,  in 
this  maxim,  nothing  malcing  comity  a  judicial  rule — or  some- 
thing, the  extent  and  limits  of  which  are  to  be  judged  of  by 
the  judicial  tribunal. 

§  80.  It  being,  however,  asjeumod  that  the  actual  legislative 
and  juridical  practice  of  nations  is  one  of  tlio  criteria  by  which 
the  tribunals  of  any  one  nation  are  to  ascertain  that  law  of  natu- 
ral reason  wliich  they  are  juridically  to  wply  as  the  positive 
law  of  the  state — tho  fact  that  diffeirent  nations,  (or  tlio  civilized 
nations  of  Europe  and  America,)  hm  severally  sanctioned  this 
intematioual  allowance,  so  far  as  not  prejudiciid  to  the  jpoiesim 
and  Jits  of  the  state,  or  of  its  citizens,  may  be  tiJcen  to  bo  an 
authority  for  tho  tribunal  *  to  mtidke  this  international  allowance 
in  matters  of  private  law,  when  not  contrary  to  the  potestas 
and  jus  of  tho  state,  or  of  its  citizens;  quatenns  nihil  potestati 
aut  juri  alterius  imperantis  ejusqne  civium  prsijudicetur.  Iheso 
words  ore  transLted  by  Story :  Conf.  of  §29, — "so  far  as 
they  io  not  prejudice  the  powers  or  rights  of  otlier  governments 
or  of  tlioii- citizens."  Tlie  word  Juri  hero  translated  rights 
of,"  &c.,  might  more  correctly  be  translated  law ;  or,  better — 
law  and  right:  the  word  Jus  having  tlie  sense  not  only  of  a 
right  but  also  of  a  lata;  in  the  sense  of  a  rule  qf  nght^  a  jural 
law — that  which  must,  be  judicially  recognized  as  rights  as  well 
OS  law.*   But  then  it  is  evident  that  tlie  tribunal  has  nothing  to 

*  1  Bargo  Comm^  p.  6.  Heaoc,  by  UuU  vhtcb  Is  (oai9l{in«!s  oaUtd  the  comfit 
fmtium,  but  which  b  at  other  tlmo*  itna  nm*  Broper);^  called  th«  coaimoa  twcwurity  or 
tbo  mutval  AdraotAgo  of  antioa*,  la  nktuiU  du  Um  jmbHe  tt  ^Mrai  dkt  nalimtf  it  Is 
«ttabU«h«d  u  «  oHnc!pl«  of  UttemmtioMl  juHiffudftnott  thai  efSect  ihoaM  h«  givou  Im 
tho  laws  of  anotser  tUlo  whratorer  the  r%l)U  of  «  titl^t  b«fbr«  it»  iribtuiaU  »re  dtt- 
rircd  il«nH  or  «r«  dejieDtlent  on,  thoM  Um,  ami  wbea  ttich  ne^ohloQ  it  not  ]in^(U« 
oUl  to  h»  owA  Interect*  or  t]t9  ri^c»  of  lu  own  «aUect4k." 

Judge  Brndford.  in  J5jr  |urr«  Ihiwion,  8  Bmdrora's  295,  bavins  rcfirrenctf  to  the 
aetioa  of  aa  Eaf^jpdkkt  triitmai  ood  iu  obUgatioa  to  rtcc^lw  tho  dTcct*  of  tho 
law  of  the  State  of  New  York  la  lbs  cam,  t»^^  citing  the  attoW  paiiwget  "ft  maj 
o]«o  be  Mfidjr  laid  down  that  from  ooiaiiy  and  eoniUderatioDaof  mQtaaltnterett,  tmriga 
etateji  reoogalte  and  give  ciRiet  altnott  uaiventalljr  to  thoie  laws  of  the  doioicil," 
'*  recpcct  being  had  in  thle  partioatar  to  the  ienteooe  of  tho  appropriate  tribunal  ta  tl» 
place  ofdoinidL'*> 

*  The  mtiuniiu;  of  the  word^  in  Boot&o  }ur]jprodeao«^  wiQ  be  psrticmkr)/  sxarn- 
iiwd  ia  a  nteceeding  chapter. 


72  FOBCB  OF  THS  PSAOTXOS  OP  STATES. 

do  with  tlie  mtiU^  or  my  other  motive  vrhlah  may  be  supposed 
to  have  acted  on  tho&e  states,  or  which  may  or  may  not,  for  the 
futiare,  isfiuence  the  soTereign,  mstor  imjperii^  whose  jodicial 
fiinction  it  exorcise  It  is  enough  for  the  tribunal  tliat  such 
has  been  tlie  practice  of  natfoss.  Another  statement  of  this 
axiom  by  Huber,  in  the  treatise,  Jus  publicum  TJaivcrsalej 
Lib.  3,  cap.  8,  §  7,  is  also  cited  by  writers  on  international  law. 
"  Summas  potestat^  cujusque  reipublicss  iadulgere  sibi  mutuo, 
nt  jura  Icg^que  aliorum  in  aliamm  tenitonls  effectiim  habeant, 
qnatenus  sine  prsejudicio  indulgenttum  fieri  potest,  Ob  re- 
ciprocam  utilitatem  in  disciplinam  juris  gentium  abiit,utcivitas 
aiterius  civitatis  l<^;e5  apnd  se  valere  patiatitr.^^ ' 

If  this  masim  of  Huber  is  intended  only  for  a  statement  of 
the  fact  that  tltis  is  the  practice  of  nations,  it  is  entirely  un- 
necessary to  allege  comity  or  reciprocal  advai^tagc  as  tlie  cauee. 
As  a  principle  of  private  law,  it  is  sufficient  to  say  tliat  the  ad- 
mission has  been  so  generally  made  that  it  has  become  a  prin- 
ciple of  nniversal  Juri^pruderwef  which  the  tribunals  of  every 
nation  arc  bound,  in  the  absence  of  a  particular  national  nile — 
statutory  or  customary — to  receive  as  a  rule  of  natural  reason 
accepted  by  the  state.  And  tliis,  perhaps,  was  the  meaning  of 
Huber  in  the  passage  last  cited — in  discipltnam  juris  gentium 
abiit,  ut  civitas  aiterius  civitatis  leges  apud  se  valere  patiatur. 
It  is,  however,  evident,  from  tlie  remarks  in  tine  JPr^etiorm 
following  the  three  maxims,  that  he  there  conceived  that  the 
tribunals  were  to  base  their  recognition  and  allowance  of  the 
effects  of  foreign  laws  upon  considerations  of  comity,  recipifo- 
cal  utilit5%  «fec.  And  in  saying  in  that  place  that  the  tliroe 
maxims,  or  this  topic  of  jurisprudence,  belongs  to  the  Jtts  gen^ 
iium^  and  not  tlie  Jm  civile^  he  apparently  intends,  by  the  for- 
mer, tltat  international  hiw  of  which  nations,  in  tlidr  political 
personality,  a«j  the  subjects.* 

'Sola  1  Vo«t,do  Stotall%§l;  12, 17.  '<D«Iq  <{idd «x «oo)!t«to j^ns g«ati . . . 

*  It  wUl  be  necottaty,  bentkiuter,  to  thonr  tltst  tbe  Umjta0fti«m,  In  tbe  wrillsgi 
•r,f  ih<t  millms  bas  ht»n  uxtd  in  two  s%n!SeftUotui^  tkt  ttit»  beit^tbs  ori^tial  me«nlng 
xv-Iilch  it  Imu  in  ttts  Corpus  Jorit  CivUi*,  c^tttvAkot  to  mif«mt  patgin'vdeaet  tib« 
otlter,  R.  m«4erti  m«ftning  eqttivttl^ot  to/»iM'c  ti^trotHtewU  t«»,  •eoomleg  Co  the  dcfi- 
»Uioi»  glvet)  i«k  tbo  first  cltapter.  ThU  ^oublo  menmiog  hut  oeoMiont^  much  mUcofi- 
ceptton  nod  mttqaotfttittti.   Seo  Iteddio"*  littq,  Elem.  &&,  eb.  b. 
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§  Si.  The  Iftter  wiiteni  foUowing  Hnber  liavd  coxtbtan% 
cited  the  axiom  m  implying  fliat  judicial  tribunals  aro  to  regfiid 
the  comity  of  natioaa  and  consideratioiui  of  reciprocal  pAvm' 
tage  as  a  criterion  hy  whicb  they  are  to  allow  or  disallow  the 
operation^  of  foi^ign  laws  upon  persona  aitd  thlnga  within  the 
lorisdietioa  of  their  states ;  or—to  vary  the  form  ^  statement 
— that  the  tnbim&l&  are  to  take  into  coasidemtloisi  whether  oat 
of  comity,  or  by,  or  for,  w  i^tiasr  «jmity»  ^e  aatioa  ^r  etate  is 
l>oand  io  admit  &e  operation  of  the  foreign  bws,  and  tlien  de- 
termine the  lights  and  ohilgattons  of  private  persons  accord* 
iagiy- 

This  idea  of  &,judmal  recognition  of  eomity  of  nations,  re< 
ctprocal  advantage^  4bc.,~-ihe  motives  which  are  supposed  to  act 
on  the  supreme  anthority — the  rector  imperii,  seems  to  have 
been  mx^.  upon  from  m  inability  to  discover  what  authori^ 
a  judicial  trihanal  coald  hsm  in  making  that  practical  recogm- 
don  of  tite  ejects  of  fore%n  laws  which  it  was  plisttnly  seen  was 
nevertheless  constantly  t^ing  place*  In  order  to  jns^  the 
courts  in  thus  giving  efifect,  as  it  seemed,  to  a  foreign  law,  the 
courts  were  made  to  assume  the  powers  of  the  etate  or  of  the 
sovereign*  They  were  supp<^ed  to  have  abandoned  their  judi- 
cial function  of  applying  the  nations!  law  positive  law)  to  pri' 
vate  persons,  and  to  have  assumed  to  act  for  the  state  in  its 
political  Ic^slatlve  capacity,  and  to  dedde  what  were  the  dic» 
tates  and  requirementa  of  a  rule  which,  la  operating  on  the 
state  as  its  subjecty  is  a  public  law,  and  a  law  in  tlte  Imperfect 
sense  only :  while,  in  fact,  neitlier  comil^  nor  any  other  motive 
or  rule  acting  on  states  or  nations  had  anything  to  do  with  the 
judiml  recognition  or  non«recognitlon  of  ^e  foreign  law.  The 
state,  in  voting  the  tribunal  witibt  jmridical  power,  and  liaving 
recognieed  all  other  states  as  eawpositoty  of  tlmt  rule  of  right 
whidi  was  to  be  enforced  in  its  own  jurisdiction  as  positive  Jaw, 
had  already  recognized  the  validity  of  the  ^ects  of  foreign 
laws  within  Its  own  jurisdiction,  if  not  contrary  to  the  rale  of 
right  contained  in  its  own  local  municipal  (internal)  law,  and 
this  question  of  contrariety  was  the  only  one  for  the  considera- 
tion of  tlie  edbnual. 

The  whole  of  this  doctrine  of  the  comity  of  the  nation  ap- 
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piied  by  tlie  court,*  involves  the  foliacy  tliat  the  tribnnal  is  xo 
detemino  the  rule  of  rig^fcfor  the  action  of  the  etate,  when  the 
whole  of  Jsmpnidence  is  founded  on  the  principle  that  the 
state  determines  the  mlo  of  nght  for  the  action  of  the  tribunal. 

§  82.  Judge  Story,  In  his  Oonlict  of  laws,  §  81,  accepts 
Hnber's  three  maxima  for  the  basis  cf  private  inter&fltHonal  law, 
but  it  will  be  seen  that  in  transladng  ^e  third  maxim  he  intro- 
duce the  word  m^M  in  a  manner  not  strictly  JusUBed  by  the 
terns  of  the  origisai :  though,  by  so  wording  It,  the  real  basis 
of  the  action  of  judicial  tribunals  is  indicated.  The  maxim  as 
given  by  Story,  ConiB.  of  §  29,  is :  "The  rulers  of  every 
empire,  from  comity,  admit  thst  the  laws  of  every  people  in . 
force  within  its  own  limits,  ought  to  have  the  same  force  every 
where,  so  far  as  they  do  not  prejudice  the  powers  or  rights  of 
other  governments,  or  of  their  citizeas,"  In  Huberts  statement, 
it  is  not  siud  that  the  rec^om  impern  admit  tliat  foreign  laws 
ougM  to  have  effect,  or  ^t  it  is  rigM  that  they  should  have 
effSsct,  &C.  It  is  merely  said  that,  in  point  of  fact,  they  have 
allowed  them  to  take  e0ect  But  the  praciice  thus  stated  by 
Hnber  is,  to  the  tribimal  of  the  forum  of  jurisdiction,  the  indi- 
cation itiat  tlie  national  law — or  the  author  of  the  national  law, 
does  consider  that  foreign  laws  ought  to  have  that  eSect ;  and 

» 18  Pctm     589,  by  Tiw^,  C.  J.,  citing  Su»y'«  Ccsafi.  of  I*,  f  88,  « It  b  not  tJw 

ta!»td!nUM>Mmeiimyf  wadgti^dMbTtiM  wmft  muMmltig  ligr  wbfeb  «Q  oUisr  p(i»ei» 
pie*  of  s»Qtt!d|>t!  Utr  am  Mcertabed  &ad  goUled.*  1  Gre^aftf  EWd^  §  4S. 

Ttovfon.  Ow  idsa.  of  **  comitf  of  aalS«kg^"^  **  intaroalioftal  oomlty,,'*  <qperat{ng  m  a 
jndlelal  nl<^  W  iMKa  4«oomtsatM  %y  lomo  a^  Sehasiber, 

^  eom!^  of  Uw  satloa  waa  xeuudog  place  for  tbo  ioretga  lav:  or  da^-Ui  {ostaoeos 
direct  joHdIca)  contndktioa  betwota  tha  two  !awa~4liii^  pln^ad  tita  poA  of  tba 
irtaieiman  in^a/di  t^t&at  <Kf  ibe  jatM;  |»oliitingoat  eommeroia}  or  otber  dUajran. 
tageawhkh  mig)}«aoomotoU»ttaabjec&iorUielrowa  ima  if  tfao  foreign  iaw  tkwM 
oe  dliallowed. 

I*  TbU  Knnft»i^  idea  of  the  tmdca  jfo^im^  oHi^tal^  in  a  TRUcoReeptikm  of  tba 
ttataro  <^  h^t  ssd  t«wnag  a  gmt  ruesililaaoQ  to  a  Uoau  imnikt/pt*,  Ima  io  mtaiY 
at  Uie  tMar  tnmiitef,  aai  ssappeara  otea  at  tbopn^t  ^»  aa,  for  example,  to  Stor;fa 
work.  Kowitif  woobiemeloMSy  bow«beiidiK^I)}ft<^tI»«m^ 
oarrledl  ont,  m  become  nimt,  to  o«r  tbat  it  baa  never,  ^  mo^i  bew  a(^»ei}}/ 

nfpUti,  or  at  leai^  tbat  in  most  tbe  nsrao&ed  eai«i^  aonta  iiriodiple  eutlrd/  dUtlact 
mm  too  emkm  hae  beea  Apiwakd  am  oooM  any  eod»tt«Rt  rstcU  be  attained 
by  f(41o«ing  a  eoae«|>tSoBi  ao  ottnriiy  tugat  a»d  ntf^ioritttad.  It  Ic  not  foiulble,  in  ftfot^ 
ovea  approximately,  todediie  eomdSy  ibe  dtnpwtt  i|Qest{on  <^  {ntemaUcBti)  {^vaio 
law  by  tbi«  pnactpla.  Vlhm  U  tbe  b^iismlng  <»  tbe  «ncl  of  ooolCr  t  Hew  can  qae»> 
Uott»  of  law  be  ai^wmi  aeooni!ag  ^  poUU^  ocMuideratfoaa  v'/nkiHx  ar«  <Mr  all  otben 
beiBOBtfioetaating?*'  (Tra&iL) 
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therefore,  it  is  also  to  that  tnbanal  its  anthomation  in  reaUMog 
or  JEoaintalaiiig  the  rights  and  ohligationB  belonging  to  the  Tela* 
tioa  created  hy  the  foreign  law.  H  the  state  to  which  the 
tribunal  belongs  had  not  indieated  its  approval  of  thtactxstomaij 
action  of  states  or  nations^  the  court  or  tribunal  would  have  no 
power,  from  the  pracUce  hero  stated,  to  maint^n  the  dOfects  of 
foreign  laws :  whatever  view  it  might  talce  of  f^e  demands  of 
international  comity,  and  the  prospect  of  reciprocal  advantage. 
Ihis  indication  is  found  in  the  customary  law  of  such  state; 
which,  as  has  been  shown  in  the  fbrst  chapter,  §  38^  recognizes 
other  civiliml  states  or  nations  as  the  legidmate  eacpositors  of 
natural  reason,  and  requires  its  tribunals  to  recognize  a  univei^ 
sal  Jurispnidcnce,  a  historical  Imo  qf  f^t^ton,',  ascertaiEcd  fiom 
the  practice  of  all  civilizes!  nations.  The  motives  for  that  prac- 
tice  are  immaterial.  It  is  the  customaxy  law  of  the  land,  de» 
rived  from  the  legislative  and  juridical  practice  of  nations, 
having  an  international  effect,  which  the  tribunal  apphee  under 
^is  i^e ;  not  tlte  considerations  of  dutj  or  of  advantage  which 
may  be  supposed  to  operate  on  states  and  nations  in  r^ulating 
their  conduct  by  any  code  of  law,  so  called. 

§  S3«  M.  Foslix,  in  hm  Droit  International  Frivd,  ch.  iii., 
Principea  Fondamentaux,  note,  professes  entire  concurrence 
with  Judge  Story*8  view  of  the  principle  of  comt^.  "  La  doc- 
trine que  nous  eacposons  dans  ce  chapitre  est  celle  de  M.  Stoty; 
nous  Tadoptona  compl6temenf  And  he  esqpressly  vindicateg, 
the  doctrine  of  a  comity  of  nations — international  comity  appli- 
cable by  tlie  tribunals;  that  is,  makes  tlte  question — ^\?hat  does 
comity  require  I  a  question  for  courts  of  law  to  decide.  In  §11, 
his  language  is — ^**Le8  legislateure,  les  authorit^'3  publiqnes,  les 
tribunaux  et  les  auteurs,  en  admettant  Tapplication  des  lois 
^trang^rcs,  se  dirigent  non  pas  d'apr^s  un  devoir  de  ndcessitd, 
d'apr^  uno  obligation  dont  rexecntion  pent  dtre  exig^e,  mais 
uniquement  d^rprSs  dcs  considerations  do  utility  et  do  conve- 
nance  n^ciproque  entre  les  nations  (ex  comitate  gentium,  ob  re* 
ciprocam  utiUtatem,'*)  <fec.— -going  on  to  describe  tlm  motives 
which  may  and  do  operate  on  sovereign  states,  in  allowing  a 
foreign  law  to  operate :  but  making  no  distinction  between  tiie 
functions  of  Hie  Judge  and  the  legislator,  and  ae  appears  in  the 
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citation  here,  given,  oven  pottiihg  administrative  officers—^ 
autcrith  jpvbUptea,  and  the  publicists — les  attimrSf  all  in  the 
same  juridical  position. 

In  another  pfurt  of  the  same  section,  M.  Foslix  spealis  of  tlie 
forco  of  the  pracUce  of  nations  in  Mb  respect  as  a  juridical 
authority ;  meaning,  apparently,  that  this  practice  is  tho  warrant 
for  ^0  adjnission  or  application  of  foreign  laws  by  judicial 
tribunals. — ^**Mai8  eo  qu'ily  a  do  certain  c*est  qu*anjourd'htti 
toutes  lea  nations  ont  adopts  mprindp^  PappHcation  dans  leurs 
territoir^  d^  loia  ^trang^res,  sauf  toutefois  lea  restrictions 
esigdes  par  le  droit  do  sou ver^et^  et  de  I'int4r6tde  leur  propres 
sujcta,**  And  near  the  end  of  the  chapter— "  L'usago  des. 
nations  a  4tabli,  pow  hw  amniage  vimjproque^  et  dans  cer- 
t^ns  cas,  Peffet  dea  lois  ^trang^res;^*  witliout,  however, 
stating  explicitly  whether  the  tribunal  is  hound  to  regulate  its 
decisions  by  this  "usage  dea  nations,"  or  is  to  consider  comity 
and  **avantag6  rSuiproque,**  before  making  the  allowance. 

§  84*  If  it  were  simply  stated  that  the  custom  of  nations 
having  been  <5om«^"— -^at  is,  either  in  a  way  which  shows 
comity  and  good  will,  or  prompted  by  comi^  and  the  hope  of 
reciprocal  advantage,  to  require  their  judicial  tribunals  to  ma)n> 
tain  tiie  relations  created  by  foreign  laws  when  not  contrary  to 
the  rule  of  right  established  by  the  local  law,  or,  in  the  lan- 
^age  of  Httber — "quatenus  nihil  potestati  et  Juri  alteritis 
imperantis  aut  ejuadem  civium  prBejudicetur;**  or,  in  the  Ian* 
gnage  of  M.  FosUx— "sauf  toutefois  lea  restnctiona  eadg^cs  par 
le  droit  de  souveraiaetd  et  de  Tint^nSt  de  leiir  propi^  sty  cts," — 
therefore  the  tribunals  of  any  one  nation  are  bound  to  carry  out 
or  maintain  the  relations  created  by  foreign  laws,  ^ere  would 
bono  practical  objection  to  tlie  allegation  that  tho  political 
cause  of  that  admission  is  the  good  wiU  of  tho  nation  and  the 
prospect  of  reciprocal  benefit  5  and  there  would  bo  very  little 
practical  utility  in  tlte  attempt  which  has  here  been  made  to 
discriminate  the  true  theory  of  the  judickl  recognition  of  foreign 
laws.  The  question  before  tho  tribunal  would,  under  eitlier 
view,  practically  be  decided  by  the  sanie  inquiry — tlmt  is, 
whether  the  relation  created  by  the  foreign  law  is  contrary  to 
the  rule  of  right— d  juri  contained  in  the  local  law,  as 
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before  explained.  B»t  it  Is  evident  that  tbe  eSect  of  basing 
the  bietorical  fact  of  this  customary  Judicial  recognition  upon 
eom%  bas  been  to  induce  judges  to  assume  the  part  of  diplo- 
matlats^  acting  Ibr  tlie  state  or  nation  in  its  integral  political 
peroonality,  and  to  decide  matters  of  private  right  (the  rights 
and  obligations  of  private  persons)  by  political  considerations. 
Asd  there  is  much  in  the  mitings  of  Stoiy,  Foalijt,  and  otheiB, 
to  sanction  this  practice. 

Tkh  tendency,  which  Is  no  where  more  apparent  than  in  the 
Juridical  literature  of  the  United  State?,  has  in  a  great  degree 
been  caused  by  the  suppoaed  necessity  of  a  judicial  protest 
against  another  misconception,  entertained  by  some  few  writers 
on  these  c^uestions,  who  hold  that  a  state  may  be  hound  (as  if  by 
positive  law)  to  admit  foreign  laws  to  operate  witliin  its  territoty, 
if  not  actually  injurious  to  its  political  sovereignty.  Story, 
Oonf.  of  L.  §  88,  observes,  "  It  has  been  thonght  by  some  jurists 
that  the  term  *  comity  *  is  not  sufficiently  expressive  of  the  obli- 
gation of  nations  to  give  effect  to  foreign  laws  when  they  are  not 
prejudicial  to  their  own  rights  and  interests.  And  it  has  been 
suggested  that  the  doctrine  rests  on  a  deeper  foundation  ]  that  it 
is  not  60  much  a  matter  of  comity,  or  coxartcsy,  ss  a  matter  of 
paramount  moral  duty,"  (citing  Livermore:  Dissertation  on  the 
contrariety  of  laws,  p.  SO  to  p.  30.)  Bat  these  jurists  also  make 
tliis  supposed  duty  of  the  state  the  basis  of  the  action  of  the  trf- 
buaaL  JTow,  the  duty  of  the  state  is  evidently  beyond  the 
action  of  its  own  judicial  officers.  The  admission,  to  whatever 
degree  it  may  bo  sanctioned  by  the  state,  may  have  resulted 
from  motives  of  comity,  or  from  a  sense  of  duty.  But  if  comity, 
or  any  thing  else,  is  conceived  of  as  a  necessarily  binding  mea- 
sure of  the  degree  in  whicli  to  judimal  admmim  shall  take 
place,  then  a  rule,  operating  as  positive  law,  is  assumed  to  have 
detcrnained  the  juridical  action  of  the  state,  when,  in  jurispru- 
dcnce~~tlio  science  of  what  law  the  action  of  the  state  is  the 
only  possible  criterion  of  the  rule.  The  comity  of  nations,  ope- 
rating as  law  within  any  one  national  jurisdiction,  will  be  only 
whatever  the  possessor  of  supreme  legislative  power  therein 
allows  for  comity,  or  by  comity. 

Jurists,  who,  on  the  other  hand,  Irnve  asserted  tbat  absolute 
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independence  of  the  state  in  tMs  matter  vrhhh.  is  a  necessary  con* 
sequence  of  fandamenfcal  pHnciplee,  have  apparontly  been  unable 
to  dtstingnislx  between  the  different  positions  of  ih»  skeU  (acting; 
under  a  law  of  tbe  Imperfect  kind)  and  the  tribunal  (anthorized 
only  to  apply  positive  law) :  not  remembering  tbat  ^^ough  tlie 
state  is  not  bound  to  admit  tbe  foreign  law,  yet  its  tnbnnfds  may 
bo  bound  to  admit  it  or  recognise  its  ofTects;  tbongb  tlieyare 
bound  to  do  ^o,  and  can  do  so,  only  so  far  as  the  state  tnay  have 
indicated  its  wiU  on  the  point  Therefor^  in  proposing  to  enforce 
that  rule  which  fJie  state  fm  mmtionedm  nght^  tlie  tribunalB 
have  conceived  tliemselves  as  determining  also  wliat  the  state 
ought  to  smctim  as  right  Or,  to  resort  to  tlie  language  of  Ga^• 
man  (Kantian)  metaphysics,  the  law  they  have  applied  in  these 
cases  has  been  a  sitbjedim  and  not  mi  c^jnciim  conception  of  the 
mlo  of  action** 

(Ml,  Pr,  B.  31,  p.  238.)  TirwM^ 

"  It  h  «»tt<wl  m  an  Itwndu,  aod  ovnr  \%m  vmviMiikK»k\f  doeltmt,  t2iAt  (Ha  \am  de« 
vim  itftTAUii^  fma  ito^t  wax  tbe  i&«ca»at  of  it»  being  forma^fprnt^ted^eaoott* 
ditlonally,  luad  witbcmt  ref«t«»c«  to  Ibe  mb)tidi{9t  o{^os  cT  loditMoal  meaber*  of  tbo 
it«t»  in  mfss^  to  its  itttriiMle  msdt  a«)d  eceodbt^  vri^  jtuUee ;  tbttt  tbs  nquUdHco 
dt  ft  c<»;^eaUonik!  foita  «ad  <ite  llmltt  of  »  o»n«;it«tkwa)  j^wer  ftktfle  ^ittensaltta  it» 
r«i)ld(t]r,  Mad  not  tbe  luttttn  dTu  law  aeeordfitg  to  (»&j««4ir««  tbeortet.  Tbe  Jodlgeis 
•iiapl/  tbe  iiutramest  of  legii!Ativ«  wiU»  dedateS  in  a  cettelt)  fi»natil|]r|(^  mnmer, 
(tbe  cosamett  wiU,.to  wbleb  esdb  individoe!  wlU  in  tbe  «tate  wtuft  be  aiu»adltioeaU; 
tiebjeci)  and  tble  law  it  ie  tbe  provlnoe  of  tbe  j«K%e  to  ttvff,  witbotst  c«M^deHng 
wbetber  it  ta  jast  or  nq^oft^  coitabte  or  tmnoitablev  i^orauilae  or  not  oostfonnable,  £ 
b!«  (w^Kttce  coo&estlaa,  to  ^  nature  oTa  law;  and  tbe dititen  !a  eqaaliy  bomid  to 
eabmit  blisself  to  tbis  geoerai  will  for  oxanple,  tbe  taw  of  a  ttote  exjnvMljr  de> 
tembet  aooording  lo  wbkb  rale  a  vebttion  created  ia  a  fonign  ootwtiy  i«  (o  be  a^« 
dicaied— wbctbcr  oy  the  local  kw  of  tbe  /orwm,  or  b/  tbat  of  Ibe  foreiffo  cooalty,  tbo 
it»ke  tbai  state  U  bound  to  dedde  aooordte^y ;  evea  U*  stteb  «4}»»CA«iott  nay  in 
ttvuf  be  oaDcu  beooveaient^  on|uict.  or  oootmy  to  tbe  oatma!  requititionii  of  a  law. 
«  «  •  •  i^te  {)Oi!«et»or  of  kgiuatlve  fiovmr,  in  making  a  ilatntoiy  determlnaitlon 
of  tbe  OtXitlon,  vtlU  rteaid  it  iVom  two  tmvtA  ft^x^m  of  view ;  moiderit:^  on  tbe  one 
^e~Ute  iatenH^  of  tbo  kKMlJNuidioal  tpAmtf  tbe  exettut^  tberefrom  of  diacordoot 
oiemeata  end  ibe  malstenaoM  of  lii;{mteti<ma  baaed  oebl^ 
of  a  jortl  eodeiy,  aed  of  tbe  Umi^  «ad  iad^Nrndooce  of  ite  jniidiaxl  ^vtmi-^  tbe 
otbor  ddfr— tito  oootldenitloaB  ^  laf ieisati<mal  Jottice  wbkb  bem  bftcome  c^radve,  aad 
wblcb  demand  tbe  reeogaitioo  of  tbe  legal  eaoeoi^  of  tbe  foreigner  (w  aeibat  of  tbe 
<^titan,  and  alstv  in  tntny  iitaianceg^  make  we  wuowanoe  ^  (we%n  laws  8d¥iiabie.~ 
Bot  tb(Hi||^  tbeie  comdderaUone  of  tttility^  miio&ab)eae«^  frkndlty  ttadertiandii^  nata- 
nil  taw  luod  tin  Uiuk  may,  and  in  a  mtalo  di^preo  ot^  to  biSaenoe  tbe  te|^4ator, 
«q>ecia}rr  in  fonniiut  intenuitloaal  compeete  raqpnetii^  tbeas  4S«»»tfoft%  tbeae  are  net 
wattert  for  a  jodi^  ofikor  to  taJte  Into  een^ration.  He  baa  only  to  inquire  wbat 
tbe  juricUcal  will  of  fai*  ecmtfekn  or  ibe  jxwJUva  law  of  bi»  owtt  ttato  may  bave  deteiv 
named  on  tbeio  polnta."  AAd^Tn  a  note,  **  Tbe  diffitreat  oodtlona  of  tbe  jctdieial  oiSoer 
and  dt  Ibe  legiaktor  are  too  often  oooionaded,  in  letting  of  tbia  topio  fS'^pAs^- 
.deaco.* 

Sftvigny,  Sent.  B.  R,  B.  1^  c  1,  g  S4S,  ctaug  (bis  psatage  Sroot  Waeebter,  tbinlu 
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§  86.  But,  irrespectively  of  tho  meUiod  or  principle  by  whicH 
the  Judicial  eribiiiml  wtB  have  authority,  ta  aiiy  case,  to  recognize 
and  nmlnt^n  relaUozia  created  by  foreign  law9,-~bcforo  the 
inosum  08  herein  before  stated,  (§  77,)  or  as  stated  by  Huber  and 
Story,  can  be  practically  applied  by  a  tnbnnal  supposed  to  have 
jnmdictioa  of  an  alien,  that  tribanal  ninist  be  ftirnishcd  wi^  a 
t^t  by  %vhich  to  know  in  what  cases  the  foreign  law,  if  allowed 
to  take  efiect,  would  conflict  witli  the  jpot&itas  and  jm — the 
power  or  fighU  of  its  own  govemmeiit  and  its  citizens."  Or, 
according  to  the  tntnsla^on  herein  bt^ore  given,  (§  80)  of  the 
word  jtm  and  the  a  prion  view  taken  of  the  foundation  for 
tlie  international  admission  of  foreign  laws,  (§  77,)  that  tribunal, 
— admitting  the  presumption  to  be  in  favor  of  their  adml^ion — 
must  still  compare  the  foreign  law  with  the  ^masui'^  of  right  con- 
tained in  tlie  local  law, — its  own  municipal  or  intemnl  law.  la 
this  connexion  the  jpoi€siaf  and  Jm  of  a  state  may  be  taii:en  to 
be  equivalent  to  its  public  and  private  municipal  law,  which  are 
nece^ariiy  taken  in  its  own  courts  to  be  Jural  rules,—- rules  ao- 
cordani  with  natural  right  or  natural  reason. 

§  86.  laws  which  dlier  in  tlieir  national  source  and  chai^ 
acter,  may  be  called  the  same  or  similar  laws,  when  eacli,  within 
its  own  jurisdiction,  produces  similar  correlative  nghts  and  ob- 
ligations between  persons  in  similar  cimtmstances  of  notural 
condition.  Any  two  sucli  laws,  must,  in  that  case,  be  taken  by 
the  tribunals  of  the  respective  autliors  of  each  to  be  equally 
correspondent  witli  natural  reason;  or,  to  change  the  form  of 
expression,  rights  and  obligations  so  produced  by  one  national 
law,  must  be  taken,  in  the  junsdiction  of  tlte  other  national 
law,  to  be  correspondent  with  natural  reason.  And  if  the 
persons  and  things  who  are  the  subjects  and  objects  of  these 
rights  and  obligations  pa^  Irom  the  junsdiction  of  one  law  to 
tliat  of  anotlier,  tlio  foreign  law  may  bo  taken,  by  the  tn- 
bunals  of  the  latter,  to  be  consistent  with  the  pot^Mas  and  Jtts  of 
tlie  latter— following  ^o  terms  of  Httber*6  maxim :  and  tlio 

H  too  r««tx{etiv«  dTtiie  ^SMti  ftmctbtti  SAvign/  «Utiib«ttiA0  n  jmter  vek&xt  lm» 
eintaaeA  to  jodtdttl  trilmMk  »»  »  «o«urc«  of  hw.  Bat  empitt  fttsibt  t  Dr.  MmuL 
Pr.,  Fk^  v.  vi.  0,  on  tlie  itupottaAott  In  jofiitkia)  Ueenti^  «f  diit^g^flubhisg  b«cw«ea 
afriori  voA  «  po*Uriori  diJctnoe*. 


foreign  law  be  aUowe^  inteniBtiona!  recognition  and  anpport ; 
having  tlien,  in  faot,  a  |»en>onal  extent  in  a  now  fornin.' 

§  87.  Every  national  law  la  neccmrily  taken,  by  ite  own 
antbor  and  tribnnals,  to  bo  nghtfttl  in  the  circnmstances  and  for 
tbo  persons  to  whom  it  is  applied.  But  oven  if  laws  of  dif- 
ferent national  ori^pin  alionld,  each  in  its  own  jurisdiction,  create 
different  relations  from  those  which  wowld  be  created  by  tlic 
other,  in  tlie  Jnrisdiction  of  tliat  other,  in  reference  to  similar 
persons  and  things,  (in  which  case  tl^e  two  laws  conld  not  be 
said  to  agree  >in  a  judgment  of  the  dictates  of  natural  reason), 
yet  it  does  not  follow  of  necessity  tliat  they  are  opjmed  in  snch 
judgment,  or  that  tho  tribttnals  of  either  jurisdiction  slionld 
deny  a  jural  character  to  tlie  laws  of  the  oUier,  operating  in  the 
jurisdiction  of  that  other,  or  that  either  should  refuse  to  ac- 
knowledge any  of  the  effects  and  conseqnences  of  the  law  of 
tliat  other,  in  the  relations  of  persons  formerly  subject  thereto, 
who  might  afterwards  pa^  under  or  be  found  within  its  own 
jurisdiction.  For  though  every  principle  entering  into  tI»o  mwni- 
cipal  (intenml)  law  of  a  state  must  be  t&lsen  by  its  tribunals  to  be  a 
Jural  law,  and  accordant  with  natural  reason,  it  is,  in  tlie  nature  of 
the  case,  first  promulgated  as  a  law  for  persons  and  things  within 
its  several  territorial  jurisdiction  *  Bnt  when  any  distinction  of 
perBons  as  alien  or  domiciled  is  made  then  the  question  of  the 
&gtmt  of  the  principles  of  the  local  (internal)  law,  is  to  be  deter- 
mined judicially;  looking  to  the  intention  of  the  supremo  power. 
For  a  principle  of  Uie  local  law  may  be  intended  to  apply  to 
one  or  more  specified  persons,  or  to  a  class  of  persons,  or  to  all 
persons  in/lifferently,  within  the  jurisdiction.  It  may  be  intended 
to  affect  the  relations  of  those  persons  only  who  are  domiciled 
or  native  subjects,  or  of  those  only  who  are  aliens  to  tlie  juris* 
diction,  *r  it  may  apply  to  all  human  being?  generally,  as  the 
objects  and  agents  of  that  action  in  a  civil  state  whidi  the  '.aw 

*  See  «M^<f«  §§  SS-£f . 

•  For  ihws  ftw  la  wtfow  cortnte  fwnntda*  of  jcmtice  x»&«Bca  »JJ  dtil  l»w  »t«  de- 
rired,  trot  a»  «tr««)»ji ;  oati  Uka  M  waton  do  tftkn  tioetam  tsA  tftstm  {Irom  ih9  loii 
UureugU  tfWh  t&«]r  run, »  4o  dvQ  tawi  ttaj  Mcordfug  to  ti»  tif&i'M  wA  gorvra- 
umdi  wXmtt  Uwjr  ten  {il«3t«4.  ii>0Q£ii  tboy  ptteeed  (txm  Um  i«m«  fmtutaln.'*  fiitooa 
hAt*  ILearo.  B.  11.  o  8.  Wodu^  vol  t  SSSf.  hm,  Ed. 

Mtmt««^ttka :  Sj^t  of  Lswif^  Booh    c  8. 

$;«cda :  Tjtictatut  da  C«m«Hsr.,  <lmat.  vu.  par.  u.  ampl.  IS,  4  tO. 
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contempbtoa.  Tlio  judicial  officer,  whflo  enforcing  the  local 
law  as  tlio  nile  of  right,  mast  apply  it  according  to  tlie  limita^ 
tions  and  with  the  extent  intended  hj  Hie  supreme  sovereign  . 
mlh  And  in  the  Jurisprudence  of  everjr  i^tate  its  own  laws  may 
be  distinguished  as  being  jural,  either  by  being  merely  expedi- 
ent and  suitable  to  cfrcumstnnccs  of  position  and  cluiracter 
pecuh'ar  to  itself,  or  jural  by  enforcing  obligations  founded  on 
the  nature  of  man  and  coextensive  with  human  exiBtenc:«; 
(tiiough  this  distinction  is  the  growth  of  an  advanced  siage  of 
jurisprudence,  as  will  bo  shown.)  In  other  words,  although  the 
municipal  (internal)  law  of  any  nation  is  always  to  be  tftlEea  as 
a  rule  of  right  for  its  own  national  domain,  It  does  not  follow 
that  it  hss  been  asserted  by  its  author  for  a  rule  of  universal 
obligation,  or  as  the  rvlo  whicli  ought  to  be  every  where  applied 
to  persons  and  things  in  like  circumstances ;  In  such  a  sense  that 
tlio  tribunals  of  that  nation  are  bound  to  consider  every  rule 
contrary  to  natural  reason,  which  chould  produce  ofiTccts  unknown 
to  the  local  law. 

§  88.  When,  therefore,  we  pass  beyond  that  portion  of  inter* 
national  law  which  consists  in  rmf^masj  axiomatic  principles, 
recognized  in  tlio  very  existence  of  states  or  nations  (and  which 
includes  tlie  three  axiomatic  maxims  herein  before  given,  §  63, 
0T,)  to  tlmu  portion  which  becomes  a  rule  of  action  and  a  law  in 
tlto  primary  sense  for  judicial  tribunals,  in  making  tltat  interna^ 
tlonal  recognition  and  allowance  of  forelfp  laws  which  is  only 
sujoposed  in  tho  third  of  those  maxims,  that  part  which,  though 
dependent  for  Its  force  as  law  upon  the  autonomous  and  micott< 
trolled  action  of  single  states,  and  therefore,  not  a  law  in  the 
strict  sense  for  the  state,  is  yet  a  law  in  the  strict  sense  for  the 
judicial  tribunal  and  for  private  persons — ^private  international 
law,  included  In  the  naiionallmr  of  tho  forum->-~the  first,  orsim' 
plest  general  principle  which  may  be  stated  for  such  law,  seems 
to  be  tins : — TAat  rdattotuf  (fftrtom  cmd  their  ccnsiUuent  righU 
and  obligatimSi  eaisting  under  the  law  and  jwrkdidicn  qfmui 
state  are  to  oe  judioiaUt/f  admitted  to  tniemaHonal  reeogniHon 
{that  t>,  he  aUomd  to  ham  Ugad  ejfeet)  mthin  ihcjuriediction  qf 
other  statee^  when  they  are  mt  inconeietent  with  those  jprindjples 
which  in  the  Jurisdiction  of  the  latter  areJuridicaUy  known  as 
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jprmdpUn  qfwiivtrsal  pergonal  ajf^ication.  and  exterUy  or  which 
the  heal  law  ajf^ies  toaU  mittral  p^irsom  within  its  power  and 
ierniorifdjurUdietion^*  And  this  will  include  Uie  Xa&t  for  tlio 
admiraion  of  foreign  laws,  which  is  impHcd  in  Huberts  third 
maxim~->tho  poiotr  and  Imo  of  r  )/hty~pot€Stas  and  ^u*,  of  the 
nation ;  or  that  given  by  Story's  version  of  tlio  eamo  as  the  limits 
of  comity^ — "tlie  known  policy  and  interest"  of  tho  Htatc  in 
:which  is  supposed  to  bo  tlie  forum  of  jurisdiction.  For  tho  povrer 
(sovoreigtify)  and  jural  ohnracter  of  a  state  lie  at  tho  foundation 
ofits  whole  law,  pubUc  or  private,  constituting  tho  objects  of  its 
existence  as  a  part  of  political  society,  which  are  considered  by 
it  in  tlie  minutest  application  of  law,  and  must  bo  judicially  re* 
garded  as  the  policy  and  inten^st  of  every  state,  which  it  main- 
tains wherever  it  acts  as  a  sonrce  of  lawj  or  which  it  appli(»  to 
all  persons  within  its  jurisdiction. 

Hiis  principle  bo  stated  may  be  regarded  as  law, — in  the 
sense  of  a  nile  of  action  which  is  applicable  by  judicial  tribu- 
nals ;  though,  in  tho  nature  of  tho  case,  it  cannot  acquire  the 
force  of  a  rule  to  which  the  state  is  subject,  m  under  a  law  in 
thct  strict  aiid  piOper  sense  of  the  word.  And  though,  under 
this  nUe,  tlie  foreign  law  may  be  said. to  produce  legal  cficcts, 
tlie  authority  which  gives  it  its  coercive  force  over  private  per- 
sons and  Uie  legislative  will  which  directs  tlie  tribunal  to  apply 
it  is  always  that  of  the  nation  having  supreme  power  in  tho 
forum.  Itxerefore,  the  law  which  causes  tlie  legal  effect  to  bo 
realized  or  actualized  is  not  the  law  of  Uie  foreign  country,  but 
tliat  of  the  fomra.*  The  law  of  ihe  foreign  country  does  not 
operate  in  tho  forum,  but  it  is  only  a  fact  or  circumstance  upon 
which  the  local  juridical  power  operates;  and  therefore  the 
foreign  law  h  alweys  to  be  proved  like  any  other  fact,* 

§  89.  But  since  there  may  be  recognized  exceptions  to  the 
extent  of  every  general  rule,  there  may,  in  any  one  jurisdiction, 
be  a  person  or  persons  whoso  relations  to  other  persons  and  to 

* Tbo  mltt.given  hv  SohtefliMHr,  8  33,  for  tit«  mcwt  generol  cme,  m»j  b«  traadat«d, 
K«cb  legM  RiIadiHi  is  to  b«  ai^P^t^^  according  to  th«  Uw  of  tho  ttiit*  whereto 
11  ha*  t>oe«CBo  exiftoat.  (wo    ejdttent  gewordcn  bt)  And  with  (hia,  regard  inott  b« 
paid  to  tho«e  !»«•  wboM  wboki  dotilga  is  to  caom  »  1^  rdatioo  to  b«  rocogoijud  m 
foeh  oaly  when  U  Mcordt  widt  thow  Uw*.** 

*SMM(«,g67,aiMiD0te.  '  S«e  ante,  §  74. 
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things  arc,  hf  force  of  certain  local  circnmstances,  regarded  by 
tho  supromo  power  as  being  specially  exempt  (rom  the  opera- 
tion of  rules  or  principles  to  tvhicli)  irrespectively  of  those  local 
circtunstancce)  a  universal  personal  extent  is  nttrtbnted ;  and  in 
this  case,  notwithstanding  the  actual  exception,  under  Uio  law 
of  the  fontiny  (tlic  internal  law,)  to  the  universal  extent  of  these 
mles  or  principica,  they  must  still,  in  tlieir  otlierwiso  universal 
extent,  be  judicially  applied  to  limit  tlio  effects  of  foroi^ti  laws 
iu  tho  manner  above  indicated. 

§  00.  But  if  a  relation  may  thus  have  a  jural  existence  in  a 
certaiu  national  jurisdiction,  though  contrary  to  principles  hav- 
ing an  otherwise  nnivereal  pcrBonnl  extent,  tliero  might,  in  other 
countries,  bo  legal  relations  which,  though  contrary  to  the  same 
principles,  shotild  bo  equally  accordant  with  natural  reason  in 
and  for  the  local  circumstances  of  such  otlier  countries.  And  when 
tlio  persons  who  sustained  rights  and  obligations  in  those  rela- 
tions have  passed  into  oUior  dominions,  in  which  the  universal 
personal  extent  of  a  principle  having  a  contrary  effect  ytiW  pre- 
vent their  continuance,  still  tlie  action  arising  out  of  those  rela- 
tions may  bo  regarded  as  having  been  lawful  in  their  orij^nal 
forum — the  forum  domicilii — tliough  iu  the  new  forum — the 
forum  of  juriedictioii,  they  can  no  longer  continue. 

§  91.  Tlic  effect  of  laws  having  this  universal  extent  must 
be,  like  that  of  every  other,  to  create  relations  and  to  attribute 
rights  and  their  correlative  duties,  (§22.)  Tlie  rights  so  attri- 
buted by  these  laws  must  bo  in  either  individual  (absolute)  or 
relative.  But  rights  ordinarily  known  as  relative  are  the  attri- 
butes of  particular  ivcrsons,  in  specific  relations  to  otlier  par- 
ticular persons,  (§  40. )  A  legal  capacity  for  thosO  rights,  which 
is  in  itself,  in  some  sense,  an  individual  right,  may  be  univer- 
sally attributed ;  though,  in  the  nature  of  tho  case,  the  same 
relative  rights  cannot  be  attributed  to  all.  Individual  or  abso- 
lute rights,  however,  which  exist  in  relations  of  one  individual 
to  all  persons  in  tlie  community  in  which  such  individual  may 
be  found,  may  bo  attributed  to  all  persons  constituting  timt  com- 
munity. Tho  laws,  tliereforc,  which,  in  haviufj;  universal  per- 
sonal extent,  control  the  inteniational  admission  of  tho  effects 
of  foreign  laws  in  reference  to  tho  Hiaiua  of  privato  p/vsons,  will 
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principally  bo  such  as  attribute  some  individiual  right  with  its 
comspondent  obligations. 

§  92,  This  international  comparison  of  foreign  laws  with 
tho  local  or  municipal  law  and  a  universally  applicable  rule 
of  right  contained  therein,  must  always  be,  in  its  earlfest  oc- 
ciimnce,  an  autonomic  discrimination  on  tho  part  of  tlie  tribu^ 
nnl.  Tiiat  is,  supposing  such  international  question  to  have 
arisen  for  the  first  tirne,  it  would  depend  upon  the  unsupported 
moral  sense — the  conscientious  judgment  of  the  tribunaJj  {arhi'^ 
iHum  horn,  mri^  in  the  absence  of  any  positive  legislation :  every 
such  judgsnent  becoming,  of  course,  a  precedent  and  a  law  for 
succeeding  tribunals,  acting  under  tho  same  national  authority  j  • 
by  which,  in  course  of  time,  an  ascertained  customary  private 
international  law  arises,  in  and  for  tluit  jnrisdiction. 

Tliis  juridical  act  of  admitting  or  rejecting  the  effects  of  fo^ 
cign  laws,  on  tlie  ground  of  tlieir  being  repugnant  or  otherwise 
to  principles  of  tho  local  law,  wliich  are  applicable  to  aU  per- 
sons in  certain  circumstances  of  natural  condition,  is,  strictly 
speaking,  tlio  act  of  judicial  tribunals  only.  It  is,  however,  in 
a  certain, degree,  conceivable  as  being  tlie  act  of  a  legislator 
also.   (See        §  102.) 

§  93.  But,  in  whatever  way  manifested,  this  juridical  action, 
when  it  has  talcon  place  on  tlio  part  of  various  naUous,  forms 
one  of  those  criteria  by  which  the  tribunals  of  any  one  state 
may  determine  what  principles,  or  rules,  shall  be  taken  to  bo 
rightful,  or  rules  accordant  witli  natural  reason,  and  applicable 
as  Uic  presumptive  wlii  of  tho  state  under  whose  autliority  they 
sict;  and  also  to  detennine  the  personal  extent  of  tlioso  rules: 
that  is,  in  the  absence  of  positive  legislation,  or  of  precedents 
of  local  origin,  {m\Ut^  %  33.)  And  it  is  to  be  observed  that,  in 
making  tliis  discrimination  of  laws  which  shall  have  a  per- 
sonal extent  and  international  recognition  in  some  otJicr  juris- 
diction than  that  in  which  they  were  first  enforced,  the  practice 
of  other  nations  in  similar  cases  has  a  more  original  and  in- 
trinsic force,  as  an  vdei^miioml  precedent,  (or  a  precedent  of 
private  ini4!r}uUwnal  law,)  for  the  tribunals  of  any  ono  state, 
than  foreign  kw  and  jurisprudence  has,  as  an  exposition  of 
riijht  in  cases  falling  under  th«  department  of  munw^wt^  (inter- 


ml)  law.  Because  it  ia  only  by  6uppo»ing  tlio  existence  of  in- 
dependent jurijKlictions,  and  a  Judgment  of  the  tribunalaof  one, 
in  allowing  or  disallowing  the  eSecis  oX  anotlier%  laws,  tlmt 
there  can  be  any  ejeeraplification  of  a  judgmenfv  by  the  recog- 
nized inter|)retcr8  of  tlio  will  of  states,  deciding  what  eflTects 
produced  by  tlio  laws  of  one  atato  are  incompatible  with  the 
power  and  law  of  right — ^potestaa  ct  jus — of  another,  and  what 
principl<»  of  the  law  of  particular  states  are  to  be  taken  to  have 
universal  personal  exter4t  under  the  jurisdiction  of  tliose  states, 
or  constant  application  to  all  persons  in  certain  circumstanced 
of  natural  condition. 

§  04.  But  in  the  continuotts  repetition  of  similar  judgmente 
by  the  tribunals  and  logblators  of  dilSbrcnt  nations  through  a 
long  period  of  time,  and  the  mtjtual  reference  made  by  tliem 
to  such  jtidgtnents;  togetlior  mth  tlie  customarily  received 
comments  of  private  writers  of  various  nations  upon  the  same, 
bas«d  upon  Uie  idea  that  such  judgtnents  contain  an  exposition 
of  natural  reason,  some  principles,  from  being  constantly  recog- 
nised by  many  different  Jiations,  will  acquire,  in  tlie  jurispru- 
dence of  any  one  nation,  the  kno\vn  character  of  wwVmdlj^nfi- 
cijpluy  or  principles  of  a  «Kmmr^  Jurisprudmce,  For  tiiotigh, 
taking  law  in  the  strict  sense  of  tlie  word,  jurisprudence  is  the 
science  of  the  law  of  some  one  country  or  nation,  (§  18,)  yet,  by 
distingiushing  (national)  law  into  municipal  (internal)  and  in- 
ternational, and  by  «hc  application  of  the  latter  to  tlio  relations 
of  persons  formerly  subject  to  foreign  jurisdictions,  a  portion  of 
the  jurispnidcnce  of  each  country  will  be  identiBed  with  the 
science  of  a  nniv^rml  laio^  or  laio  of  iicUwm,  lliis,  though 
dependent  on  the  supreme  natioiml  power  for  its  continuance, 
or  coercive  effect  within  the  jurisdiction  of  Uiat  nation,  may 
yet,  by  its  tribunals,  be  considered  principles  presumed  to  have 
universal  territorial  extent  and  obligation,  and  to  have  legal 
force  distinct  from  tliose  rules  or  laws  which  the  state  may  pro- 
mulgate as  originating  in  its  own  separate  juridical  or  legislative 
power :  which  last,  though  equally  jural, — or  equally  intended 
to  conform  to  natural  reason,— arc  promulgated  as  law  for  one 
dominion  only,  or,  rather,  for  persons  as  being  simply  the 
inhabitants  of  its  own  jurisdiction,  vithout  reference  to  the 
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existence  of  other  similar  jurisdictiona ;  and  they  have,  conse- 
quently, a  peculiar  local  or  territonal  character ;  as  have  also 
the  relaUons  created  by  those  hiws. 

jDie  legislative  (juridical)  autliorifcy  by  lafhich  any  princi- 
ples, having  this  universal  character  in  tlje  history  of  jwrispni- 
doncO)  are  recognixed  by  the  tribunal  as  being  accordant  with 
natural  reason,  and  allowed  to  determine  the  relations  of  alien 
persons,  is,  indeed,  tliat  of  tlio  state  within  whose  limits  such 
aliens  may  be  found,  and  that  recogniUon  is  ultimately  dependent 
on  the  political  poeseasor  of  tlio  supreme  civil  power*  lJut  this 
is  not  inconsistent  wiUi  the  assertion,  that  in  the  progress  of 
jurisprudence  among  difierent  nations,  a  portion  of  the  law  of  . 
each  may  be  said  to  result  from  the  general  promulgation  of 
all  nations,  tJbe  effects  of  which  its  judicial  tribuntds  will  recog- 
nize witliout  reference  to  tlieir  own  national  sovereign  as  the 
source  or  origin  of  law,  though  such  effects  are  still  known  to 
depend  in  each  jurisdiction  upon  Uie  will  of  the  supreme  power, 
and  are  recognized  and  accepted  with  the  intention  of  carrying 
out  that  will.*  Or,  making  \m  of  the  language  of  the  Institutes, 
it  may  be  said,  tliat  the  interpretation  of  law  as  a  nile  of  right, 
and  one  founded  in  natural  reason, — quod  naluralis  i*atio  inter 
omncs  homines  constituit — has  been,  as  matter  of  history,  so 
unifonn  in  respect  to  some  relations  of  persons,  and  has  been 
60  frequently  and  ao  hannoniously  applied  as  private  inter- 
national law,  that  it  may  bo  known  as  tliat  law  which  inter 
omnes  populos  peraique  custoditur: — a  jm  gmiitm^ — a  law 
among  nations,  or  universal  law ;  the  cftecta  of  which  may  bo 

*  Sftvigttj :  Hout  Kom.  K,  B.  i.,  c  3,  §  22.  Tr. :  In  the  cfttnmenccroent  of 
their  InUrwmm  wJttt  the  neighboring  fortlfftt  «iatea  it  b*c«roe  tmrnw^  for  tlio 
Booum  tribttnals  to  recognise,  t<»gotlior  vlih  tbeir  owtt  nnUoiial  kw,  a  law  nppUc«blo 
to  fofd^rs ;  a»d  »ot  romJy  tJto  law  of  some  ouc  fortJjfjft  »ts5<»,  bat  that  whtch  was 
coinmoQ  to  ft  norob«r  of  sucli«taeo4  By  tlio  extmudon  of  t^s  Umntin  «lomS»{on,  and 
tlu>  greiitcr  ctircvsit;  of  tholr  in(ereour«e  wiett  fotttigner«,  llieir  ttel4  t3f  viow  in  xhls  n- 

rt  bwauHo  jjrojwrtiowfttoly  tJilargcd,  aiut  in  tht»  mnnnor  they  grtKlnally  cofteolved 
mwv  «b«trn«t  iitti  of  ti  law  common  to  tho  liommia  to;^t})er  with  nU  naUoiut,  or 
aU  maiikimi.  It  U  evident  t)mt  the  UomhtiHy  ia  founding  tiu«  cou<^«])tian  on  obwrva- 
tion,  oiwitd  not  but  have  iwn  tltat  lljeir  tndttclion  wa*  imp«rfeet,  Utcaws  tJtey  did  not 
know  every  aatioa,  and  it  U  certain  tliat  tliey  never  were  carcfut  to  ajseortniw  whcihor 
their  Jus  gmiium  acttiaUy  obtained  iu  the  taw*  of  all  thorn  that  they  did  Un<f».  StlU 
It  ws*  natural,  «ft«r  r«cogmwng  thl*  cflinparalive  univentality,  to  go  haxk  to  iuvoutve, 
and  this  thcty  found  to  tw,  uuiverttally,  in  BAturaliK  mtio;  i.  o.,  the  coiuciuiuuim,  iut- 
^huit«d  in  the  eotawon  nature  of  man,  of  a  TOoral  rvjle.* 

S««  al$o,  i!kt  of  Horn.  X«  in  the  Middle  Ago,  by  the  6am«  author ;  Catbeart't  Tr., 


particularly  enumerated,  as  is  done  in  tlie  iDstittatc^  Lib. 
tit  ii.,  §  2.  hoc  jure  gentium  omnes  pesno  ooutractue»intrO' 
ducti  sunt^  ut  emtio,  vonditio,  locatio,  couduetio,  eociotus,  de- 
positum,  mutuum  efc  alii  inaumerabilee«  And  in  the  jumpnt- 
dence  of  every  nation  tlie  law  may  be  distinguished  as  being 
eitlier  rules  peculiar  to  itselfj  jus  civile  or  |>i^>H«if»^  or  elssrul^ 
common  to  it  with  tlie  rest  of  mankind^  Jus  geniium^  each  of 
which  divisions  of  the  law  (national  law,-— jus  civile  ia  that 
sense)  may  be  applied  as  international  or  as  municipal  (inter* 
nal)  law:  that  is,  may  be  applied  either  to  alien  or  to  domiciled 
subjects.  Tlie  tenn  "law  of  nations"  has,  iu  modem  jurispm- 
dence,  been  generally  taken  to  mean  public  international  law 
only  :  but  the  original  use  of  tlie  term,  inEoman  jurispnidcnce, 
as  will  be  hereinafter  more  fuUy  shown,  (ch,  iv.,)  was  that  of  & 
private  law  universally  recognized.' 

§  95.  And  though  those  principles  of  a  so  called  univeraal 
jurisprudence  have  that  cliaracter  from  the  historical  fact  that  the 
relations  created  by  tJieni  have  been  found  in  force  among  ail 
nations,  and  therefore  must  bo  supposed  to  be  already  known 
effects  of  the  local  (internal)  law  of  each  single  nation,'  y^t  tliey 
may  retain  their  jural  character  and  be  judicially  recognized  and 
applied,  on  the  ground  of  their  historical  universality,  even 
wlien  none  of  the  domiciled  inhabitants  of  the  forum  sustain 
such  relations  under  the  municipal  (internal)  law. 

Having  once  acquired  the  character  of  jural  rules,  in  the  ju» 
riaprudence  of  each  state,  by  an  aj^osi^mnor  wZwjSiveincthod, 
— i.  e.  from  tlio  fact  of  their  general  recognition, — they  will 
thereafter  obtain  and  operate  as  ajptn&n  principles, — or  princi- 
ples from  winch  consequences  are  to  bo  drawn  deditctivdy^  and 
will  be  judicially  recognized,  by  tlie  tribiinals  of  any  one  nation, 
because  having  this  chiiractcr.* 

§  DG.  Therefore  when  persons  who  sustain  legal  relations 
under  the  legislative  or  juridical  authority  of  some  state  of  dom- 

ch.  i.,  §  J  ;  ft«4  la  Fadix:  Dr.  lat.  Pr.,  §  122,  a  wcognitiwj  of  tW«  fealwre  tlie 
liotHAi)  Uiw ;  coRtrtkAttng  it  with  a  jrcmnrkAblo  ^fferaaoe  in  this  ro«|)«c^  m  tlte  modem 
French  {ntcmationftl  jtwidjinulencc. 
'  Co]spar«  antt^  §  M,  iitict  note*. 

•Qu«l  dvile  noa  Idem  coutinao  etntittm ;  qno4  «aten»  gentium  idem  civile  omdo- 
5«t  ClwTo  de  Oa:  III.  17.  G«Jtt»,  «p.  Dig.  lib.  h  Tit  I  §  9. 
'  Ppckius,  do  IJtgull*  Jarii,  1. 
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idl,  appear  as  aliens  witliin  any  otbcr  national  jurisdiction, 
those  relations,  and  the  rights  and  obligationa  in  -whicli  tliey  con- 
sist, will  be  recognized,  allowed,  sustained  or  maintained,  by  the 
jxidlcial  tribunals  wthin  that  jurisdiction,  wUen  sucli  anterior 
relations  were  fonnded  on  principles  which  have  this  universal 
ebaraetsr  in  the  history  of  jurisprudence  =  without  instituting 
fwm  &  comparison  of  th<Mo  relations  witl»  the  effects  of  the  local 
(internal)  law :  and  tliey  will  be  internationally  supported  as 
consistent  with  thajpowePf  Imo  mid  iight — potcstate  ct  jure — of 
the  state  having  jurisdiction ;  until  positively  disallowod  by  the 
will  of  the  supreme  national  power,  to  bo  ascertained  by  some 
known  judicial  method.*  In  fact  when  tlie  anterior  relations  of  • 
aliens  are  thus  continued  by  the  recognition  of  the  historical 
univerBality  of  the  legal  rule  from  which  they  arise,  that  recog- 
nition is  an  application  of  int&m<dional  private  law  only  from 
the  character  or  position  of  the  persons  to  whonj  those  relations 
are  ascribed.  But  there  is  in  this  case  no  confikt  between  the 
laws  of  the  two  forum  or  jurisdictions,  nor  any  occasion  to  stjp- 
pose  the  operation  of  inteniational  comity, — the  comity  of  tlie 
nation.  For  in  tl^s  case,  by  the  recognition  of  the  universal 
prevalence  of  tbese  principles,  the  relations  so  sustained  may  be 
said  to  derive  their  support  directly  from  the  municipal  (na- 
tional) law  of  ih^  forum — the  same  law,  in  its  iegislative  source 
and .  authoritj^  as  that  which  determines  tlie  relations  of  dom- 
iciled inhabitants',  for  being  priucipb-^of  a  anmmal  jurispru- 
dence they  must  be  supposed  to  fonn  a  part  of  that  law.'  But 

» Tljng  i«  Scntnsbire  r*.  Scrim»hlre,  2  Hajq?.  Ceu*.  Rep.  p.  421,  U  is  said,  "  A«  there 
is  no  pwUive  Jaw  of  tliia  countjy  wulch  prohibit*  the  court  from  taking  notico  of  tho 

Grcca!.  Endl.  1. 1 S.  "  In  like  manner  the  law  of  nation*  wiiJ  the  general  ai«tom« 
a»diUi8ge»of  ra(nrehtti>tt,  a«  wdi  aj»  tliegenrml  kw  «»<]  custotp^  of  our  owncountrji 
are  recogwisftd  wiUjont  proof  hy  tJic  court*  <rf*  all  civilized  uation*."  iCtting  2  1.4. 
Rajroond.  HclnecdMMt  o4  I'flad,  L  22,  tit,  3,  wo.  1 19.  1  IJl.  Cw«ro.  75,  76,  85.) 
— Hero  tho  «amo  uiiivenul  jurl*pm(!enc«  itectn*  intendied,  though  tho  terro  '•bwof 
uation«"  in  prohahl;  conaivni  of  r«  twing  public  raUtor  them  privnto  }nw. 

•  Scrimshiro  e*.  ScHm*hir»,  2  Hagg.  Coiisl*tory  II.  p.  -117.  "Tho  jut  gentium  is 
ths  law  of  evf  iy  cowatry;  even*  country  tj»k««  notico  of  it,  and  thin  comrt  olfSfcrvitig 
that  law  in  dptcnniiaing  «pon  UjI»  cam^  cannot  h«  saiei  to  detcrmintt  Englijin  rights  hy 
tho  law  of  Fraueo,  but  by  the  law  of  EnglftJid,  «f  which  the  jutffmtium  is  a  part." — 
Hers  tlw!  term  jus  Qmimn.'-hss  of  mtiottn,  is  tuwcl  in  lt«  origfiwil  sigoiScation— tJmt  of 
private  lasr.—a  law  dctcnwining  tho  rtJatioits  of  |mvat«  itcnioui  which  U  known  bjr  its 
un!ver*8l  reception.  Thers  are  «n»«y  other  c»k»  in  which  the  law  of  ontions  is  said  to 
bo  pisrl  of  the  law  of  England,  when,  by  that  term,  public  Intisnmtioiial  law — the 
rulo  acting  on  nations  as  political  {>ertK)u»  is  intonded:  BL  Coutm.  I.  p.  273, 
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since  it  is  only  by  the  recognition  of  some  powonsaa  aliens,  ovm 
having  boforo  sustained  relations  which  did  not,  in  tljc  first 
instance,  exist  under  the  legislative  authority  of  the  country  to 
which  tlioy  arc  alion^  tliat  such  discrimination  can  be  made,  it  is 
only,  or  primarily  at  least  only,  in  international  law  that  this 
umverftjil  law  or  jurisprudenes  ciws  bo  i^cogajzed,* 

When  any  princijiles  of  universal  jurisprudence  have  been 
thus  recognized  and  applied,  in  the  international  law  of  any 
particular  jurisdiction,  to  determine  the  condition  of  alien  per- 
sons, they  will  also  form  a  part  of  tlie  municipal  (internal) 
law  of  the  same  jurisdiction,  if  tlio  alien  persons,  or  tiiose  for- 
merly sitbjcct  to  the  national  law  of  another  domicil,  acquire  a 
new  domicil  in  tliat  jurisdiction.  Being  received  as  mi  authori- 
tative exposition  of  natural  reason,  with  the  extent  of  a  personal 
law,  (§  37,)  they  must  be  hold  to  bo  equally  autlioritative  to  de- 
tennine  tlic  condition  of  the  same  persons  in  tl^e /<;r«m  to  which 
they  are  transfeiTcd  whetlier  they  retain  or  lose  their  fomier 
domicih 

§  07.  But  however  general  tliat  recognition  of  any  rule  of 
action  may  have  been  among  tlie  various  states  or  nations  of  the 
world,  it  is  not  a  universal  law  in  the  senae  of  being  a  judicial 
rule  within  the  jurisdiction  of  e^'cry  state  independently  of  its 
own  will  or  consent.  Tlic  word  nnimml  is  a  tcnn  liero  applied 
to  a  rule  or  principle  in  respect  of  its  historical  prevalence,  and 
not  in  respect  to  an  intrinsic  universal  authority;  its  actual 
force,  before  the  tribunals  of  any  state,  lying  only  in  the  judi- 

IV.  p.  sr.  Trtqnot  v.  Bath,  3,  Butt.  VM.  RefpaU.  v, LoagctiAmp*,  I,  PaU.  III.  T%6 
ndmirolty  Kepom,  ptrntm  ;  btit  tin*  hUet  tuM  U  not  proper;  «xc«pt  in  ttto  ootmdwrft-  - 
tloit  tlmt  imbUc;  intemtttioao)  law  always  iavolve«,  to  a.  eetUln  extent,  rhm  relatioos 
of  nrivato  pcrwns, 

'Ttmi  the  bw  of  mAritlmo  eommerie«  premllni;  i<a  some  <mo  ccmtiy  con»!s(a  in  & 
fftvat  degrp*  in  tJie  ferw  of  ntahtiM,  or  timvcml  jflrltpr»«!ettc« ;  Wcattw  it  mmt,  itt  a 
eraat  niCAimKi,  hn  fome4  bjr  the  judicial  upplictntion  of  pHvatd  iwtfrnationftl  iaw ;  or, 
in  qHUhv  vttycdm^  It^caueo  Id  point  of  fiset;,  t)ta*o  t«latiott«  of  privAte  per^nft  which  ftre 
known  in  mnrittttie  commerce,  geoentUy  invoke  «dtlom  which  nm«t  take  pTac«  in 
»otn«  other  jtincdiction  thim  that  in  whioh  tho  corr«tatit'«  rights  and  ohlig»tio»«  nxUmg 
out  of  thoie  rrbtioni  hare  he«n  flnforc«d  or  ar«  to  he  enforced 

KaiiflM,  Princip.  of  Eq.  li.  III-  c.  S.  Thtw  in  tho  Klnfjiom  of  .'Joetland,  »3l  foreign 
mattew  were  fornjcrljr  heard  and  decided  on  by  the  King  in  eoimcll ;  in  inter  tiw«»"« 
ipcctnl  jwrisdiction  baj  hc«a  vented  fm-  that  ptirpoi»o  in  tito  court  of  Sesfioti*,  which  dc- 
cidc4i  all  Kich  can***  on  general  principles  ttf  Equity.*" 

Gains :  Com.  L  §  92,  c«il5the  ja*  gentiam  I^egea  morowiue  pcregriwanau ;  **  «e« 
aU«>  Hftddie:  Hi«t.  View  of  the  Law  of  marit,  Com.  p.  82, 118.  Wacchter,  Arch.  f.  d. 
Civil.  Prax.  Bd.  24,  p.  345-6.   Saiiih'a  Diet  Antiti.  toe. — Pnctor. 
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ciol  presumption  that  wach  principle  is  accorflant  with  natural 
reason,  and  that  tlso  state,  therefore,  intends  to  enforce  it  as  law.* 

If  the  etate,  or  those  who  hold  tlie  supreme  power  thereof, 
have  promulgated  any  principles  with  a  universal  personal  ex- 
tent, i.  c.  an  application  to  all  natuml  persona  wiUiin  its  juris* 
diction,  which  are  contrary  to  the  principles  of  flio  law  iiistofi- 
caiiy  known  as  universal,  or  which  produce  opposite  effects, 
tlie  tribunal  is  bound  to  apply  those  principles  of  its  own  local 
law,  as  a  test  of  the  accordance  of  foreign  laws  with  natural 
reason,  without  regard  to  the  principles  of  univoi-sal  jurispru- 
dence— the  law  of  nations — thus  liistorically  known.* 

§  OS.  It  must  be  carefully  noted  that,  in  tl*is  inquiry  into' 
the  principles  regulating  the  admission  or  tlie  exclusion  of  the 
efifect  of  foreign  laws,  the  term  Wiivmal  is  applied  to  legal 
principles  in  reference  to  two  entirely  distinct  incidents  of  their 
existence.  In  the  one  case  the  qualitative  term  vnivmal  is 
used  with  reference  to  the  anterior  reception  of  a  legal  princi- 
ple among  all  nations,  or  at  Icjist  all  nations  that  are  considered, 
by  tlie  state  under  which  the  tribunal  acts,  as  sufficiently  en- 
lightened to  bo  aullioritative  exponents  of  natural  reason  (§  30). 
In  the  other  case  the  sanio  term  is  employed  with  reference  to 
the  application  of  a  legal  principle  to  all  individuals  within  the 
power  or  juriijdiction  of  some  one  state,  nation,  or  poau'ssor  of 

'  The  historical  hw  of  watcns,  the  t>niv«ml  jtiri«pnitlc«ec  tJiti*  njanJfcjtJed  in  in- 
t«rBfttiottnl  Iaw,  is  thcw/oro  the  iwittinit  law,  »o  far  os  it  snn  he  recognized  in  jurift  nu- 
dcBWi,  (tmie  §  34-38).  TJie  following  pamKo  JTrnm  Ijan^'n  Dtjwounw,  p.  b%  1$  a 
modification  from  tlmt  before  given  from  S»vigny ;  but  Ji  i«  herw  imcrtetl  m  aliowlag 
tbo  nio4crt'»  »ppr«boA»ion  c^*  the  ja«  gentium  : 

«'  The  ebwrvatioa  of  thim  rule*  of  law  in  tltelr  own  !»yf  tern  which  wm  of  r  gen- 
era!  character  and  not  pcetiUnrJy  Roman,  and  the  compariwn  of  them  vrith  iiko  rales 
of  law  which  obtained  in  other  vtate«,  may  have  led  the  Komani  to  a  coiwderation 
of  tbo*c  univerwJ  principle*  which  prc^-ail  in  the  lawn  of  all  nfttioMd  In  matters  in  di»- 
pttto  between  alicM  and  Rotoann,  they  roust  abw  have  been  led  to  a  practical  ac<}oaint- 
a»6ft  with  the  law  of  fordifpti  state*,  and  to  the  reeepJion  of  »(ich  law,  when  it  wa»  ns- 
commrudeil  by  reasons  of  ntility,  and  when  it  wa*  not  opposed  to  thn  positive  rules  of 
their  own  J«a  Civile.  Atthe  Romaiw  were  a  practical,  and  not  a  theoretical,  people,  it 
»eem«  thui  it  was  in  tliin  w»y,  by  their  inlereottnte  wiil»  other  pcflplo,  that  they  were 
led  to  tlje  fl.ijttimptfon  or  the  acceptaoc*  of  Uie  notion  of  rule*  of  law  more  jjttncml 
than  the  etrict  lioman  rale*.  Thl«  wa*  the  probable  origin  of  the  notion  of  a  .hw  Gen- 
tium, or  Ju*  Katuralo  or  «attir&l  law,  whinh  two  term*  ars  perfectly  equivalrnt  in  the 
Raman  wril«ni.  The  term  J«»  Gentium  has  a  ri>fer»nc«  to  the  motla  In  wlili^h  thd  no- 
tion  originated,  that  i*,  from  the  intercfmrw  with  other  utatc*;  the  Jus  XattJrale  in  the 
l«nn  more  nnpHrablc  to  the  induction,  when  made  nior»  ^iompleto  by  further  acsjiiaini- 
aaco  flih  Uitt  inaiitution*  of  other  people,  and  by  the  development  of  m«re  umMwal 
Botioas*" 

•  Seo  ankf  §  77,  and  §  88. 
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eovcroign  national  power,  from  whom  the  principle  dorivos  its 
coercive  force.  For  while  it  is  oTidentthat  no  state  has  of  itself 
any  power  to  catabliah  a  new  principle  in  univci*8r.l  jurispru* 
dence—tho  hiatorical  hw  ofnaiicm,  (i.  o.,  the  law  whose  imi- 
versality  is  a  historical  iact,)  whidi,  from  having  that  character, 
h  roceivable  by  tlic  tribunals  of  any  one  vOUBti^  m  being  pre- 
sumptively accordant  witli  natural  reason  every  where,  yet, 
within  its  own  territory  and  jurisdiction,  it  may  attribute  to  any 
principle  tlie  character  of  a  law  which  is  to  be  applied  univmaUij^ 
— that  is,  applied  by  its  own  judicial  tribunals  to  all  jpersonst 
within  its  own  jurisdiction,  in  certain  cireuftistances  of  natural 
condition,  or  as  one  founded  on  the  nature  of  individual  men 
forming  the  constituents  of  society ;  whether  it  bo  conponant  or 
not  with  the  code  of  universal  law,  or  the  law  ofnatwnSy  histor- 
ically known. 

§  99.  xYUhoughj  tljcrcforo,  in  the  course  of  the  international 
recognition  of  the  effects  of  foreigti  laws,  and  of  tlio  general 
progrciis  of  jurisprudence  among  civilized  nations,  some  rela- 
tions, riglits  and  obligations  of  alien  persons,  or  more  generally, 
— of  persons  before  subject  to  other  jurisdictions, — are,  from 
their  general  prevalence  annong  nations,  as  proved  by  history, 
to  be  judicially  allowed  therein,  as  accordant  wiUi  natural 
reason,  or  as  jural  relations, — ytt  that  recognition  will  always 
be  limited  by  whatever  principles  in  the  municipal  (intcnu'd) 
law  of  the  forum  of  jurisdiction,  may  have  a  U7um)'&al> personal 
extent,  or  apply  to  all  persons  under  that  jurisdiction  in  certain 
circumstances  of  natural  condition ;  being  promulgtited  by  the 
supremo  source  of  the  local  law  as  principles  which  ought  to 
apply  to  all  natural  persons  in  such  circumstances. 

It  being  hero  asserted  that  the  judicial  recognition  and  ad- 
mission of  the  effects  of  foreign  laws  on  a  presumptive  accord- 
ance with  natural  reason,  {atUe  §  77,)  is  always  limited  by  tho 
oponition  of  local  Jaws  having  univeiml  personal  oxteutfit  may 
bo  objected,  that  this  reference  to  a  universal  jurisprudence — 
the  historical  law  ofnatiom^  in  the  application  of  private  inter- 
national law,  is  of  no  actual  force ;  and  that  is  sufBcient  to  say, 
that  relations  existent  under  foreign  laws  are  always  to  be  judi- 
cially maintained,  on  the  principle  of  comity,  (so  called,)  unless 
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the  IocaI  law  having  univeretil  persona!  extent  produces  rights 
and  obh'gations  inconsistent  witli  tliosc  relations.  But  the  va- 
lidity of  this  reference  is  found  in  the  fact  that  the  personal  ex- 
tent of  laws, — xha  question  whether  they  ai-c  uuivcrRal  or 
limited,  is  ordinarily  determined,  (as  is  the  far  greater  part  of 
all  positive  law.)  by  judicial  action ;  and  thai  this  k  to  be  in  the 
mo<io  in  which  any  rtde  of  law  is  judicially  determined :  that 
is,  from  external  indices  of  natiiral  rca«on  already  acceptc**.  by 
the  state ;  of  which  universal  jurisprudence— the  law  ofnatioMj 
mxmi  always  be  one.  And  here  is  sho^vn  the  genital  connection 
of  universal  jurisprudence,  or  the  t<m  of  mticn^,  with  that 
part  of  the  laws  of  each  countrj'  which  is  universally  appHcd,-- 
has  universal  personal  extent,  so  for  as  the  legislative  or  juridi- 
cal power  of  tliat  country  extends.  For  the  actual  universal 
juri.sprudence — the  historical  law  of  nathm — growft  out  of,  or 
is  discernible  by  the  discrimination,  (under  privuto  international 
law,)  of  a  part  of  tlie  law  of  each  nation  having  universal  per- 
gonal extent,  and  constituting  a  standard,  in  its  own  cowrts  of 
law,  of  the  accordance  of  foreign  laws  with  natural  reason.' 

§  100.  It  may  also  be  objected  that  it  is  ft  contradiction  in 
terms  to  recognize  a  principle  as  forming  part  of  the  law  ofnor 
thmy  or  as  being  a  principle  of  unu-maZ  jurisprudence,  and  at 
the  same  time  to  intimate  a  possibility  of  its  being  contravened 
by  the  local  law;  for  if  it  is  not  recognized  in  the  local  law  it  is 
not  universally  received ;  or  is  not  part  of  the  laws  of  all  nations. 
Strictly  speaking,  this  is  trtie.  Yet  it  is  evident  that  the  sover- 
eign legislative  power  may  contravene  principles  which  before 
were  universally  received,  or  which  in  the  history  of  jurispru- 
dence have  before  had  the  character  of  a  law  of  nathns.  But 
still  these  principles  will  be  judicially  known  to  have  had 
that  character,  up  to  the  period  of  such  legislative  act  j  and  the 
tribunal  would  still  recognize  them  as  being,  in  the  absence  of 
legislation,  the  best  exponent  of  the  will  of  the  sovereign  power. 

•  It  wHl !»  (bowtt,  Ijowetcr,  Ja  «ub»e<jucnt  cbaptm,  that  tliero  ftro  casts,  inchlent 
to  the  f«ale!mont  oT  »ow  countrio*,  or  the  estitblialimcnt  of  latw  in  counirieji  wh!ch 
t>av«  notberoFO  hnd  a  local,  territorial,  or  national  law,  w}ior«inuntvernal  jurinpnsrfenC'O 
— tbo  Um  of  natums,  b«como4  practically  C|»emtiv<j  In  a  inara  direct  maonar ;  that  U 
vbere  it  U  not  merely  h  judicin}  loeani  of  tucertaiaiug  what  prlcdplcit  oi'  tbo  luxtd  law 
•tivo  uuiveruU  pisritciual  extent. 
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And  hero  appeal's  the  connexion  or  identity  of  tlio  law  of  nations 
— universal  juriapnidonce — witlj  tlio  only  natural  law,  having 
the  character  of  a  rule  of  action,  which  can  in  the  jurisprudence 
of  anj  one  country  bo  distinguished  from  the  rest  of  tlie  posi- 
itive  law.'  Ordinarilyj  the  ktw  qfnatiom  of  the  period  is  always 
incorporated  »«  the  castosnary  ^nu^aicipal  (natioMsl)  law  of  the 
ibnim,*  operating  cither  as  internal  or  as  international  law ;  and 
such  is  the  intimate  connection  of  tlio  two  attributions  of  nni- 
Tcrsality  under  &  judicial  discrimination  of  the  law  {ante  %  29- 
36,)  that  it  would  bo  diflBcult  to  separate  them.  Tlte  in- 
stances will  be  few,  if  any  there  can  be,  where  an  opposition 
will  occur  of  the/ata  of  ncUi(ms,  judicially  cognizable  at  any  par- 
ticular period,  and  a  local  law  having  univeraal  personal  extent 
by  judicial  recognition  only.  Tliough  it  is  plain  that  the  su- 
premo legislative  power  of  the  state  may  always  disallow  the 
nilea  of  tin's  universal  jurisprudence  by  promulgating  a  contrary 
rule,  having  cither  a  limited  or  a  universal  personal  extent 
within  its  own  jurisdiction.' 

§  101.  General  or  universal  jurispnidence — the  science  of 
universal  law,  or  the  lata  ofnatiom^  so  far  as  it  exists  distinct 
from  the  common  or  unwritten  law  of  any  one  state  or  nation,  is 
known  by  the  long  continued  int^jniationai  comparison  of  the 
laws  of  various  states ;  the  ascertained  harmony  of  tlieir  legisla- 
tion, and  of  the  judicial  decisions  of  their  tribunals ;  collected, 
digested  and  expounded  by  private  jurists,  and,  in  course  of 
time,  fonning  a  distinct  repository  of  legal  principles,  and,  in 
some  sense,  a  code  of  law  having  univcrsjil  jurisdiction.* 

'  ITcncc  tbo^w^nhwn  of  tJ»«  Roman  jorirt*  wu  o(loa  ti!ei«nM  br  them  «  bciM 
Wentical  with  the  onaltersbjo  rtilas  of  aiitonU  jx«tic«.  Iiut,  Vh.  i.  Tit,  3. 1 11,  and 
heaco  with  the  Romaa  rhet«ric«J  writcw  It  U  often  idstitiBod  with  wiJtaxt,jH»  natwale. 
See  Savj^y :  Hcut.  R.  R ,  B.  t.  c.  8,  §  22,  nxd  coajHwre  emit  §  19,  34 ;  and  Austin. 
Prov.  of  Jarisp.  p.  190. 

•  .Savjgnjr:  Hcut,  R.  R,  B.  ».  c  8,  §  39. 

»  Whcatoti,  Inlenvfttlonal  hw,  §  10,  thai  cJtc*  (mm  Heflter'*  Ett«>pal»cher  Tfilker- 
rccht,  §  2. 

"  According  to  Hel!n«r,  one  of  ih«  mort  neeu%  «ad  distlDgoUhed  pnhlio  jtaijU  of  G«r- 
miuty,—'  the  law  of  nation*,  Jum  gentium,  in  It*  wott  andeat  and  «t«iuiif«  acceptatioix,  aj 
e4tftbiu!)ed  bjr  the  Romati jttri4^nidetK»,  is  » law  (Ilecht)  fottad«d  iip«»  the g«aenU  ttnge 
and  tocit  eoiiMint  of  nationa.  ThU  law  U  applied,  not  merely  to  relate  tht.  muttuil 
rclntioiM  of  »t«t««,  bttt  at»o  of  IndlvidasU,  «o  far  a*  concertu  their  )re«p«ctiv»  right*  and 
4aUes,  having  everr  where  the  aame  ch«r»et«r  and  the  wot  ffiSect,  and  the  oHgin  and 
peculiar  fom  of  which  are  not  derired  from  the  po«Itiire  Institution  of  any  paxticolat 
•tnte '   Acconling  to  thU  writer  the  Jtuffthllum  coimiu  of  two  di«lii»s  branohu. 
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Tlie  disHnclion  of  the  lawa  of  any  ono  state  into  rules  wlncli 
its  tribunals  aro  to  extend  to  its  domiciled  subjects  only,  (or 
ratlier  to  persons  who  bare  never  actually  eustaincd  relations 
under  other  laws,)  and  rules  which,  as  having  tliat  universal 
personal  extent  which  has  been  above  described,  they  arc  to 
apply  to  all  naiural  persons,  "wljether  they  have  or  have  not  sus- 
tained relations  under  other  laws,  is  necessarily  connected  with 
the  recognition  of  such  a  general  or  uuivci-sal  juriBprudonce — 
the  science  of  a  law  of  naiion^  historically  known  by  the  aj>- 
plication  of  intcniational  law.  For  the  juridical  and  legisla- 
tive action  of  nations  or  political  states,  is,  as  before  siiown, 
one  of  tlic  most  authoritative  indices  of  natural  reason,  and  there- 
fore a  test  to  determine  what  principles,  in  the  local  or  intonial 
law,  may  be  judicially  taken  to  be  the  effects  of  rules  which  aro 
not  only  jural  in  and  for  that  jurisdiction,  but  rules  so  far  founded 
on  the  nature  of  man,  in  civil  society,  that  they  may  bo  always 
judicially  presumed  consonant  with  ihe  natural  conditions  of 
human  existence,  and  therefore  of  universal  poreonal  extent 
or  application ; '  and  at  the  wunc  time  the  separate  judgment  of 

"  1.  Hnmnn  right*  in  general,  cuid  tho«o  privAto  relations  which  corere^  <tate«  r«- 
cogitI(«  In  rwMct  to  individuaU,  not  mbjoct  to  ihcir  aothoritj. 

"  2.  Tho  mrect  nUtiont  exiting  b«tween  thoio  vtatei  ihemMlrcA. 

"  •  In  tlm  moment  world,  tliia  later  bmnrh  ha*  cxclu»ivclvr«ccived  tbod(<nominAt!on  ■ 
of  law  of  nation*,  Villkomchl.  Droit  de«  Gens,  Jus  Gentiuni.  It  majr  nioro  properly 
be  callMl  cstemnl  public  law,  to  dittingulih  it  from  Uie  internal  {HiMic  Iaw  of  a  partica- 
lar  »lafc.  Tlic  fimt  part  of  tbo  ancient  jitM  .coi/iiwi  feas  bccomn  confounded  with  tho 
tnurticipal  lawa  of  each  particular  nation,  without,  at  tho  tacae  time,  lotting  it«  original 
and  eMcntlal  chamcter.  Thi*  part  of  tlio  »cicBfo  concern*,  exclu*ively,  certain  right* 
of  men  in  geuerai,  and  tliooe  private  rvlatioiut  which  are  considered  as  ooing  under  tho 
protection  of  nation*.  It  has  usually  b««n  treated  of  under  tho  dcoomiaatiou  of  pri- 
vate ititentational  law.' 

HefTter doe*  not  adwit  tlie  tcrrn  intcroationol  law,(dn)it  international,)  lately  intr^ 
doc4xi  and  generally  adopted  by  tho  iuo»t  recent  writsw;  according  to  hinj,  thi*  t«nn 
doe*  not  tatBciectly  «xpre«i  the  idea  of  .i'm*  pentitm  of  the  Roman  juri«consuit«.  He 
convidera  tho  law  of  nation*  a*  »  law  common  to  all  mankind,  and  which  no  people  caQ 
refuM  to  acknowledge,  ajitd  ths  protection  of  whidi  may  be  claimed  by  all  states.  He 
place*  the  foundatioa  of  the  law  on  tho  incontestable  principle  Uiat  wherever  tboro  is  » 
•ociety,  them  m\ut  be  n  law  obli^tory  on  it*  member* ;  and  he  thence  dctluce*  the 
consequence  that  there  must  likewiso  b«  for  tho  great  nocicty  of  oatlona  an  analogous 
law."    ISut  compare  ante  §  87  and  the  note. 

'  Savigny,  Voc«lI  ..u  for  our  Age  for  Legislation  and  Jurliipradtsce,  Ilayward's  traiuL 
^  110. 

*'  On  thi*  point  th«  well  known  price  queition  of  178$  merits  ^Mnjideration ;  which 
tcqnired  a  moauat  in  two  part*,  of  which  the  first  wn*  to  contuiu  *i  law  of  nature  ab- 
ttracted  fixmi  the  code.  [CW**  <>/  /Vm»*«»,3  the  iec<>nd,  an  abstract  <i(  the  pc«itive  law 
H*elf.  Thi*  notion  of  the  law  of  nature  was  ver^'  *up«rciliou«ly  received,  and  thereby 
iniustlce  wo*  done  to  it ;  certably,  under  thi*  name,  that  ought  to  Litv]  be<>n  tit  forth 
which  the  legislator  bimjelf  regard*  a*  universal,  and  uot  of  merepo«itiveeaactioeut,iD 
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each  nation  upon  this  point  cannot,  a»  hm  been  eliown,  be  man* 
ifcatod,  except  in  tho  application  of  infcnmttonal  Ir.w.  In  tho 
present  advanced  slate  of  juriepmdonco,  among  civilized  nations, 
wlien  tho  various  cffccta  of  international  inlorconrfo  upon  tho 
relations  of  private  persona  have  been  so  frctiucutlj  made  tho 
subject  of  judicial  and  legislative  coiisidemtion,  tlie  customary 
laws  of  commerce  and  war  furnish  rules  which  will  bo  judicially 
known  as  autlioritative,  in  ordinary  cos'is,  antil  now  legislation 
intervenes.  And  it  is  rarely  tlio  case  tliat  a  tribunal  can  make 
an  original  discrimination  of  its  own  municipal  (intenuil)  law, 
as  being  cither  universal  or  particular  in  its  extent  or  application 
to  private  persons,  when  deciding  on  the  international  allowance 
of  tho  effects  of  foreign  laws. 

§  102.  But  if  it  is  necessary  in  any  case  to  decide, — whether 
any  rule  or  principle  of  its  own  municipal  (internal)  law  is  to 
be  taken,  independently  of  any  exterior  authority,  or  cnlcrion, 
to  be  an  assertion  of  a  universal  principle — one  applying  to  all 
mankind,  or,  rather — one  to  be  applied  to  all  persons  within  tho 
jurisdiction  of  the  state  in  certain  circumstances  of  natural 
condition,  irrespectively  of  their  national  diameter  or  previous 
subjection  to  otlier  laws, — the  tribunal  can  have  no  other  guide 
than  tho  rules  of  ordinary  reasoning  applied  to  tho  mode  in 
which  the  municii)al  (intcnial)  law  k  asserted  or  promulgated 
in  reference  to  persons  and  things  within  its  own  territorial 

his  Itiw$ ; —  an  {nt«re«t!ng  hiitorical  problem ;  oxacil/  reieitibling  that  of  th«  Romiia 

jus  ttmtiuin.^ 

As  w]ll  bft  ihown  horeitftar,  tho  Romani  took  tho  ju*  (fendum,  i. «.  law  known  bj 
iti  neccptancc  ninong  nil  natluiu,  to  bo  tbo  hsft  oxpofition  of  th*;  law  of  smtutv,  r«- 

fltrAetl  M  a  rule  of  action,  or  a  /<im-  io  tho  primary  K«nii«  of  the  vurd.  Adcr  tho  ctxtib' 
ithitmnt  of  Chri»t!anity  5a  Kurope,  the  Christian *Chtircb  a«nitnc4  tho  pomMi'oa  of  a 
critcrioa  of  (ho  law  of  "nation*,  in  a  itm-elatlon  of  vrhich  it  wa«  tho  iivirrrumcnt  aiid  ex- 
ponent. (Arnold!  Cor>"tnl  Jut  Canonictitn,  p,  2.)  Ii  tJfon  denied  tho  auth«rir>"  of  tho 
natnral  reason  of  ninnkintl,  however  concurront;  ami  in  a  Ux^  part  of  Europe — pcr- 
hnp*  tho  whale  of  Europe,  anterior  to  tho  rcfuniiation,  tJw  canoa  law  took  the  pmco 
of  tlto  jut  gentium  of  tho  Roman* ;  that  {»,  booamo  tho  written  oi>de  of  unir^ml  Juri«- 
prudenoc. '  In  tho  canon  law  digetta,  nattral  law  h  Snt  aasertMi  &«  that  part  of  tb« 
uationallaw  of  each  countrir,  qnod  inter  oninca  popitio*  p«ni!{)uo  cnrtoditur:  it  being 
undorttood  that  thn  oxposittoQ  of  this  univerwl  nattiral  law  iii  the  oi^^ntzcd  Chrinian 
Charrh.  (T.  Hiwiu*. /A- iSf<i/«*.  Koma?,  16(10.)  Froin  this  time  it  would  »p]-'Car 
thnt  jiu  KPntium  and  law  of  nations,  in  the  »nod«*m  writer*,  were  put  for  a  law  of 
which  notions  at«  tho  sulpcet*,  which  law,  ai  will  hereinafter  be  shown,  wan,  durirj^  thn 
H<Mnan  Empire,  identified  with  their  ju*  publlctim  and  juM  feciaJc,  (\>niparo  Dccrclal* 
Prima  Pars.  I)i«tinfi  1.  c.  ix.  rhillimoro  on  International  Ijiw,  p.  3i.  not*.  Iloineccius, 
172(7.   Jur.  Nat.  et  Gent.  L.  I.  c.  I  §  '21.   Itutlor's  Hatte  JuridictoluMay,  Canon  Iaw, 
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limits.  It  is  probably  impcxasiblo  to  BUiio  nny  legal  rules  con- 
trolling that  jiidgtnent  of  the  tribunal,  (arbitritim  boni  viri,)  un- 
less equjvftlcnt  to  tho  following: — 

1.  If  the  will  of  tho  state,  in  reference  to  the  action  of  pri- 
vate persons  in  certain  eapposcd  circumstances,  is  expres&ed  by 
direct  legislative  acts — &  form  of  words, — it  may  be  expressed 
in  words  requiring  a  univcreal  application,  or  an  extent  to  aU 
natural  person?  wiUiin  the  jurisdiction  of  the  state, 

2.  "Wherever  tho  local  internal  law,  derived  either  by  posi- 
tive legislation  or  by  custom— -judicial  interpretation  of  natural 
reason,  attributes  rights  or  duties,  to  tho  native  or  domiciled  in- 
habitants of  its  jurisdiction,  as  tho  incidents  of  a  relation  exist-, 
ing  independently  of  the  ndes  of  aclicm  whicli  it  enforces  as 
positive  law ;  or,  to  vary  Uio  fonn  of  expression,  where  its  rules 
of  action  arc  predicated  upon  tho  recognition  of  such  a  relation 
ns  being  part  of  an  existing  state  of  tilings,  in  which  such  per- 
sons m  the  constituents  of  society  are  found,  and  as  being  the 
oflect  of  law  in  tho  secondary  sonso  of  the  word,  (and  therefore 
of  natural  luWy  in  the  only  sense  in  which  it  is,  in  jurispru- 
dence, distinguishable  from  positive  law,  ant^f  §§  57,)  the 
source  of  that  local  law  must  bo  judicially  presumed  toattribut-e 
the  same  rights  and  duties  to  all  persons  within  tlie  jurisdiction 
or  fomm,  who  are  in  the  same  circumstances  of  natural  con- 
dition. 

§  103.  But  since  the  supreme  national  power  of  tho  state 
may  always,  by  special  legislation,  determine  the  legal  relations 
of  any  particuhu*  persons  within  its  domain,  and  legislation, 
whore  it  exists,  m  superior  to  any  indication  of  tho  will  of  the 
state  judicially  derived  from  my  other  source,  the  private  inter- 
national law  of  any  one  country  may,  in  part^  consist  of  nxhs 
applying  to  aliens  (or  persons  anteriorly  subject  to  otlicrjumdic- 
tions)  only,  thus  derived  from  positive  legislationt  modifying, 
wherever  they  extend,  tim  judicial  application  cither  of  prin- 
ciples derived  from  universal  jurispnulenco — the  historical  law 
of  mUiom — or  of  principles  of  the  local  law  having  before  had 
a  uu! vestal  personal  extent  within  timt  jurisdiction.  So  Umt 
private  international  law,  as  well  as  every  other  branch  of  posi- 
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tivo  law,  may  be  ascribed  eitJber  to  a  natural  origin,  or  to  a 
poailive  ono  strictly  so  called ; — positivo  Icgielation.* 

§  lOi.  Tlio  international  law,  in  detcrminiug  under  judicial 
application  the  rights  and  duties  of  persona  not  sovereign,  or 
not  holding  sovereign  power*  is  thus  a  part  of  tlie  private  law 
prevailing  within  a  national  juii&dictiott— a  rale  for  persons 
and  tribunals  under  that  jurisdiction,  coexieteLt  with  the  pri- 
vate municipal  or  internal  law  tlierein,  and  distijcict  fVom  it  in 
its  object  and  purpose,  but  not  in  its  authority  or  political 
source.  It  being  observed  tfiat  by  such  a  distinction  in  tlie  ob- 
ject of  the  law,  and  by  the  recognition  of  persons  as  alien  to  the 
supposed  municipal  (internal)  law,  tlie  first  part  of  international 
law,  (according  to  the  division  before  given,  §  48,)  is  necessarily 
implied ;  which  part  has  tlte  character  of  law  in  the  secondary 
sense  only,  being  axiomatic  principles  connected  with  the  exist- 
ence of  states  and  nations,  among  which  the  three  fundamental 
maxims  before  given,  (§§  63,  67,  68,)  are  in  fact  comprised. 
Thus  tlie  international  private  law,  as  well  as  every  other  branch 
of  private  law,  has  also  tlie  nature  of  public  law,  since  it  deter- 
mines, to  a  certain  extent,  the  mutual  relations  of  states,  or  the 
holders  of  sovereign  power.  Tliough,  so  far  as  it  may  do  this, 
tlie  rights  afid  duties  of  states,  incident  to  tliose  relations,  are 
not  tlie  e£rect  of  law  in  the  same  sense  as  are  the  rights  and 
duties  of  private  persons,  grooving  out  of  those  relations;  the 
intcnmtional  kw  being,  for  private  persons,  a  law  in  the  strict 
sense  of  the  word,  by  the  au^ority  of  tlie  author  and  source  of 
that  municipal  (national)  law,  to  whose  jurisdiction  they  may 
be  subject ;  but,  for  states  or  sovereigns,  only  a  law  acknowl- 
edged by  themselves  to  have  moral  obligation, — anilo  of  "posi- 
tive morality."*  It  being  only  by  way  of  analogy  that  any 
rules  of  action  can  be  called  a  law  for  sovereign  nationalities, 

§  105.  Tlie  settlement,  on  general  principles,  of  tlio  inter- 
national prevalence  of  laws  having  different  national  origins, 
forms  tliat  topic  of  jurisprudence  which  has  been  denominated 
by  Hubor,  Story,  and  others,  "the  confiict  of  laws."*  Strictly 

» C«m|«WB  mtt^  II  a&— 8S.  »  S««  aitts,  §  II,  una  wM. 

*VAtphn»comdoUm^{B<xtin*)h  also  ettplo^«<t:  with  t2ss  Goman*— Col- 
Etkot  der  G«Mtm.  Tbli,  lQc«  tb«  Usm  emity,  }m  becu  ca|ie4  bjr  to»»  of  them  « 
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speaking,  thzTdia  are  no  GonHicUng  lam  known  to  any  national 
jurifiCiicUon.  Every  rule  which  hae  tlio  force  of  law  within  any 
one  such  jurisdiction  derives  its  force  &om  ono  sovereign  will, 
and  conflicts  with  no  other  rBle  liaving  tlio  sarao  force ;  what^ 
ever  may  havo  been  the  proceaa  by  which  it  is  judicially  ascer- 
tained or  derived,  cither  by  following  judicial  criteria  of  natural 
reason,  or  the  expressed  will  of  the  political  source  of  law  for 
that  jurisdiction,  lliis  is  a  consequence  of  the  first  two  of  tiio 
three  fundamental  maxims  before  given,  or  only  anotiier  mode 
of  stating  ihem. 

§  106.  If  tlie  supreme  power  of  the  state  maintains  within 
itB  own  domain  any  rights  or  obligations  of  persons  which  have 
not  attached  to  tliose  persons  under  its  own  texTitorial  or  local 
law,  the  law  under  which  tl\oso  rights  and  obligations  were 
created  has  a  particular  personal  extent,  or  operates  as  a  per- 
sonal law.  Tlie  private  inteniational  law  is  a  personal  law  so  far 
as  it  applies  only  to  a  certain  class  of  persoiij?,  viz.  aliens,  or 
persons  who  sustain  relations  which  have  been  created  by  tJie 
law  of  a  foroigii  jurisdiction,  (§58.)  Hiose  relations  having 
been  once  thus  recognized  in  international  law,  the  rights  and 
obligations  arising  from  them  will  bo  continued,  in  tlie  same 
territorial  jurisdiction,  wh^n  such  aliens  become  domiciled  in- 
habitants ;  unless  there  is  some  provision  of  the  local  (internal) 
law  which  specifically  forbids  their  attribution  to  domiciled  sub- 
jects. And  the  law  which  had  at  first  a  personal  extent,  by  being 
jjaternationally  recognized  in  the  case  of  aliens  only,  may  thus 
thereafter  become  a  part  of  the  municipal  (internal)  law  having 
a  new  territorial  extent. 

§  107.  It  should  be  noted  that  the  principle  upon  which  this 
international  recognition  and  continuance  is  made  is  nottliatthe 
law  recognijsed  had  &  personal  character,  originally,  in  the  terri- 
tory in  which  it  first  existed,  and  established  tliosd  rights  and 
obligations  which  arc  here  supposed  to  become  the  aubject  of 

Kwnimtio — »l»cBtJicttrUch  "--HejtprftMlon !  (Slftwrcnbrwlwr :  Dotit  IV.  R.,  2.  Awg., 
§  7ft,  not.  8.)  Wwphtcr,  admitting  tUai  the  term  h  UaM»  to  iwiteoturtriKsliott,  it'MM 
it  t>6c«uM  {t«  »%ulfiamc«  U  now  well  underttood.  Ai«liiv.  f.  Civ.  Pr&x.  B4,  24,  p. 

As  to  tlie  caiMt  of  (Ufftfrnt  lAurt  originAHng  under  tlie  tame  nationftt  atnUiority  luad 
not  ooofUctlng  in  thk  mmi  «««  Bowver.  Univ.  Pub.  Iav,  p.  Jind^ev's 
rUhmi,  $  sr.   S»vli5oy :  Heat  K.  R,  B.  HI,,  c  I,  §§  346,  U7,  848, 
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intenintional  recognition.  All  laws  dotonnine  relations  of  per- 
sons, {ant€f  §§  21,  22,)  but,  according  to  tlic  view  hero  given, 
tho  personal  cbaracter  of  a  law  thm  internationally  supported 
in  ft  conscquenco  of  its  international  recognition,  ratlier  than 
the  cause  of  it.  It  is  said  hy  writers  on  the  conflict  of  laws 
quoted  by  Story,  in  Confl.  of  Laws,  p.  12,  that "  personal  statutes 
arc  held  to  bo  of  general  obligation  and  force  every  where;" 
and  these  arc  contrasted  witli  real  statutes  wliicb  are  said  to 
have  no  «ti5m-territorial  force  or  obligation.  By  si<tiui€S  in  that 
use  of  tho  term  are  not  intended  legislative  enactments,  but  any 
niles  of  law  affecting  relations  of  persons  to  otlier  persona  and 
to  things ! '  and  hy persofialst&iui^s  are  generally  intended  tliose 
rules  which  have  detennincd  tlie  individual  rights  of  private 
persons  and  their  capacity  for  relative  riglits;'  though  the  diffi- 
culty which  has  been  experienced  in  stating  general  rules  to 
distinguish  what  stafcntes  are  real,  what  personal,  and  what 
mixed,  is  a  proof  of  tiie  insuQicicncy  of  the  distinction  to  deter- 
mine their  international  admission."  It  would,  perhaps,  be 
equally  correct  to  say,  tliat  statutes  which  are  hold  to  be  of 
general  obligation  and  force  every  where  are  personal  statutes. 
Their  personal  character  would  then  be  the  result  of  the  extent 
judicially  given  to  tliem:  and  the  question  is — ^when  will  a  judi- 
cial tribunal  be  bound  to  admit  them  to  have  this  personal  ex- 
tent?  If  the  authority  for  tho  tribunal,  in  doing  this,  is  found 
in  the  historical  fact  of  their  international  recognition,  tlien  their 
pemonal  extent  is,  in  fact,  derived  from  tlie  customary  law  of 
the  forum.* 


» Faslijc :  Dr.  InternBt  Pr,,  §  5.  "Smetttm,  coutome  p«HttIculi4fe."  §  19,  "MaI» 
en  nxbmt  t«xnp»  lo  tertne  itatut^  cturtont  dans  la  tnntlcre  du  conflict  den  his  ttt  tmployi 
elAn«  utt  seas  pltt«  ^ida,  ct  il  e»t  prit  oomme  uramymQ  da  mot  ioi"  MotVin :  Iwper- 
taira,  til.  Auieristttion  Maritait.  fiowj'or:  Uaiv.  I^ab.  L&w,  p  168.  2  Kent  Comm., 
p.  43S-7. 

11)6  t«m  ttppcAni  origSnttUjir  to  hnvo  beoa  oied  to  «te«!gna{«  a  Invr  vhom  territomi 
extent  wa«  liintted  to  tonus  Mvenl  {irovmee  or  dtttWct  of  a  luttHonnl  «tftte  or  kingdom, 
nitd  to  that  contnuted  wiUi  iki)  cofflmon  Uvr  of  tho  lutd.  Sttvign)^:  H«ut.  U.  II,  B. 
in.,  c,  i.,  I  847.  Thtto  in  England  tbo  pftrticalar  cttttominy  law*  of  borough  Engliab, 
and  (r&vvlkW  (p.  I  BIa.  Comm.,  74,  7S)  oorru^poad  to  ttote/^  cf  tli«  F^noch  PM»vi£tce6. 

'  Stary'*  Confl.  of  lAvtin,  |  SI,  tuid  gooeralty  di.  in  of  iliAt  veotk, 

*  Kc>ddio'«  in  latemiit.  pp.  4S5->7.  Hartitti:  De  CoUl«{«»)a  Legtim,  §  4, 
fpcAkis^  of  real,  pcrstmitl,  md  mixed  ctAtrttes  :~>"  vonuu  in  U*  itSaitxnO*  tainua  «r8t 
qmta  mimt  doctom." 

*  Sclueffner,  g  31.  Redditt'd  toq.  in  Intomnt.  L.  pp.  4?7-~S.  VArioo*  Ettr«pQJUi 
writer*  for  a»d  naainitt  tlii*  r'ow  iir«  dt«d  by  Wacchter  in  Archir.  Bd.  S4,  pp. 
255—261. 
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It  would  indeed  seem,  from  tlie  writings  of  tho  civilians, 
that  there  waa  a  period  in  tlie  jnrisprudence  of  Continental 
Europe  whea  this  personal  character  of  a  law  waa  regarded  as 
the  juridical  basis  of  the  international  recognition.  And  it  is 
plain  tliat  after  laws  of  a  certain  class  or  character, — ^laws  affect- 
ing a  specific  class  of  relations, — ^liavc,  in  a  number  of  instances, 
been  allowed  international  recognition  on  otlier  grounds,  the 
fact  of  tjheir  having  been  adinitted  to  have  a  personal  extent 
witliin  foreign  jurisdictions  becomes  an  evidence,  to  the  tribu- 
nala  of  my  one  /omm,  of  tlicir  jural  character ;  and,  by  that 
international  recognition,  they  may  have  acquired  that  historical 
universality,  which  gives  them,  before  tho  individual  judicial  • 
tribunal,  a  legal  existence  distinct  from  the  municipal  (internal) 
law — the  law  having  territorial  extent  in  and  for  the  forum  of 
jurisdiction.  As  a  class  of  laws  which  have  received  inter- 
national rcco^iition,  in  detennining  tlie  relations  of  persons 
passing  from  one  territorial  jurisdiction  to  anotlier,  tliey  may  be 
called ^cr«£m^  laws,  and  so  distinguished  from  laws  which  have 
had  extent  only  witliin  certain  territorial  limits.* 

Most  of  the  cases,  also,  which  are  cited  by  writers  on  this 
subject,  to  show  the  international  recognition  of  certain  laws 
denominated  personal  laws,  have  arisen  between  jurisdictions 
which,  though  having  distinct  local  laws,  were  under  one  sover- 
eignty or  supreme  political  power :  wherein,  therefore,  tho  laws 
of  eacb  province  would  necessarily  be  regarded  as  jural  by  the 
tribunals  of  other  provinces  under  the  same  sovereign :  as  in 
tlie  different  provinces  of  France,  when  different  local  laws  pro- 
vailed  therein,  but  all  deriving  their  legal  force  from  a  single 
juridical  and  legislative  authority.* 

§  108.  The  various  legal  relations  which  a  person  may  sus- 
tain, in  respect  to  persons  and  things,  together  constitute  his 
legal  condition.  Some  of  the  rights  arising  out  of  those  rela- 
tions must,  in  their  nature,  be  local,  and  can  be  exercised  only 

*  Sooft  «tftt4%  fitoiaish  eomlatSreljf  lodqModenf,  m\f  ttiU  b«  eo  eotmected  by  a 
eattotawty  Ibtematioou  law,  tbftt  law*  affectlog  tite  cottdiUon  of  Xht\r  rei^dTe  In- 
tuibttaBta  \Mtt  a  ir«dpm«l  reoogniUon  \n  ttteir  ««v«niil  trlttunkU  wbich  U  8«t  given  hj 
th«4«  tnban«)i  to  Uw»  najrtlettlarljr  derivdi  tttm  aHim  »tateft.  As,  for  example,  tbo 
varioiu  4oml&{(mt  coottttati&g  modtsto  Ct«nnM>j.  Comp.  Savigny  t  Hoot  R.  E,  B. 
IIL,  e.  L,  §  848.   Wmchter :  AwliiT.  f.  A.  Civil.  Pf.,  B4.  24,  p.  282. 

*  Potbier  J  Coatmoei  ifCM&wu,  ek  I.  Fcelix :  Ihoit  Invnvst.  Pr.,  p.  34. 
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m  tlic  jpriscliction  wherein  they  were  first  created,  (tmUi  §  76.) 
But  the  individual  and  also  the  relative  rights  of  a  legal  person, 
if  considered  without  reference  to  any  specific  things^  may 
(irrespectively  of  their  political  guarantees,)  continue  tlio  same 
in  different  national  jurisdictions,  and  be  considered  eontsan* 
ing  incidents  of  his  personal  condition*  In  a  vague  ueo  of  tlie 
words,  such  rights  are  often  denominated  personal  rights,  Wlien 
the  peraonal  condition  of  a  private  person  is  spoken  of,  ox  a  law 
is  termed  a  law  of  candttimt  tlio  tcnn  has  reference  more  es- 
pecially to  the  possession  of  such  riglits.  In  the  Eoraan  law, 
the  rights  which  might  be  attributed  to  private  persons  were 
classified  as  rights  belonging  to  different  conditions,  knovm 
under  the  name  of  caput  or  status;  some  rights  being  recognised 
independently  of  local  laws,  as  being  founded  on  a  universal 
jurisprudence  or  gentiuin,  and  otliers  being  limited  to  the 
inhabitants  of  certain  localities,  being  ascribed  to  the  jus  pro- 
prium,  or  oiviUf  Jtomamim.^ 

%  109.  If,  tl^en,  by  the  private  international  law  which  ob- 
tains in  some  one  national  jurisdiction,  (either  from  positive 
legislation,  or  by  judicial  application  of  natural  reason,)  some 
relations  of  alien  persons  may  be  recognized  and  enforced  there- 
in which  have  existed  under  the  law  of  a  foreign  jurisdiction, 
it  will  be  remembered,  according  to  what  was  said  of  the  dis- 
tinction between  persons  and  tilings  in  tlie  first  chapter,  tliat  a 
legal  relation  can  have  that  character  only  by  a  recognition  of 
legal  perBons,  and  their  capacity  for  legal  rights.  A  contract, 
if  internationally  recognized  as  tlie  effect  of  a  foreign  law,  is 
necessarily  known  to  the  judicial  tribunal  tlirough  a  recognition 
of  a  capacity  to  contract  in  some  natural  person. .  Tlie  law  of 
tlie  capacity  of  natural  persons  for  legal  relations,  as  the  law  of 
personal  condition  or  status^  must,  therefore,  enter  into  the  inter- 
national recognition  of  municipal  laws  supporting  contracts. 
Tliis  capacity  of  persons  is  also  m  object  of  legal  recognition  in 
other  relations  of  persons  which  do  not  have  the  character  of 
contracts:  some  of  which  relations  are  recognized  in  different 
national  jurisdictions  as  having  a  foundation  in  universal  juris- 
prudence— the  historical  Uno  x>f  nations:  such  m  the  relations 

»  Scfl  on/*,  §§  IS,  19,  and  §g  9G,  97. 
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of  parent  and  cliild,  luiebsind  and  wife,  guardian  and  ward. 
Tlieso  relations  havo  a  logal  oxistcnco  in  all  national  jurisdic 
tions  by  force  of  cuetomary  law,  having  tlie  character  of  princi- 
ples of  tinivcmal  jurisprudence :  although  different  systenig  of 
mimicipa!  (intcraai)  law  i«wy  uiSer  in  xiieir  recognition  of  the 
inception  of  those  relations,  snd  even  diifer  in  their  judgment 
of  the  combined  rights  and  obligations  arising  from  them. 

Tlie  law  of  legal  capacity  and  personality  lies,  therefore,  at 
the  foundation  of  private  international  law,  aa  well  as  at  that 
of  tlio  private  municipal  law,  received  or  existing  in  any  one 
nation  or  §tato ;  and  tlie  relations  of  persons  whicli,  togetlier 
with  distinctions  of  capacity,  constitute  freedom  or  liberty,  and  * 
slavery  or  bondage,  may  be  a  topic  of  inteniational  private  law, 
applied  in  any  national  jurisdiction,  as  well  as  of  the  municipal 
(internal)  private  law  prevailing  therein.' 

§  110.  It  appears,  tlierefore,  that  whv?n  it  is  attempted  to 
apply  the  general  principles,  herein  before  stated,  in  questions 
of  the  international  recognition  of  those  reciprocal  lights  and 
obligations  which,  in  relations  between  private  persons,  consti- 
tute a  condition  of  fros^?.om  or  its  opposite,  the  first  principle 
which  will  apply  is,  tluit^ — 

"When  persons  appear  within  any  particular  national  juris- 
diction who  have,  by  the  law  of  a  previous  domicil,  held  such 
ngM&  or  sustained  such  obligations,  the  conditions  of  such  per- 
sons,, in  respect  to  those  rights  and  obligations,  will  be  recog- 
nized, allowed,  sustained,  or  continued  by  the  judicial  tribunals 
of  the  new  forum  in  which  they  so  appear,  (unless  legislation 
mter\'cne,)  when  the  relations  constituting  Uiat  condition  are 
founded  on  principles  which  have,  in  the  history  of  jurispru- 
dence the  character  of  universality,  r  v  of  being  part  of  a  law 
of  naiiom:  because,  as  has  been  s>l,  this  historical  Imo  of 
nations — these  pnnciples  of  a  xmivi*$al  jurisprudence — niay  be 
judicially  received  to  indicite  what  relations  are  consistent  with 
that  measure  of  justice  which  the  state  intends  to  apply :  tliough 
they  are  always  liable  to  bo  disallowed,  within  the  jurisdiction 
of  each  state,  by  its  own  autonomic  legislative  tuid  juridical 


»  Anti^  II  25—27,  and  §§  53,  64. 
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action,  and  bo,  in  that  juriadiction,  to  lose  thoir  antecedent  au- 
thority, as  guides  for  the  judicial  action  of  a  tribunal 

Tins  laio  of  luxtiom  may  include  principles  dotemiining  the 
possession  of  cither  individual  rights  or  of  relative  rights,  and 
may  thus  operate  as  a  law  of  stdim  or  ^pmmial  ccndition; 
which,  by  its  general  recognition  among  different  nations,  would 
then  have  a  i>er8onal  extent,  both  in  international  and  municipal 
(internal)  law.* 

§  111.  By  tho  same  authority  from  which  every  principle 
of  this  law  ofnatiom  is  derived,  i.  o.,  the  concurrent  juridical 
action  of  different  states  in  international  relatiouRj  some  princi- 
ples of  this  law  of  nations,  determining  the  condition  or  sMus 
of  private  persons,  might  bo  exclusively  applied  to  a  distinct 
class,  or  definite  portion,  of  mankind :  and  tliey  v/ould  then  have 
a  peculiarly  personal  extent  and  character,  whether  manifested 
in  international  or  municipal  law ;  being,  in  such  case,  a  law 
not  only  of  personal  condition,  but  a  law  of,  or  for,  certain  per- 
sons only :  Uiough  being  also  properly  attributed  to  universal 
jurisprudence — tho  law  of  nations — from  their  actual  historical 
recognition  among  all  nations,* 

§  112.  A  condition,  or  statxts,  which  should  consist  simply 
in  the  possession,  or  non-possession  of  individual  or  absolute 
rights,  may  easilj-  bo  supposed  to  continue  tho  same  after  a 
change  from  one  jurisdiction  to  another.  Those  elements  of 
condition  which  arise  out  of  the  relations  of  faintly — of  hus- 
band and  wife,  of  parent  and  child,  of  guardian  and  ward — 
may  also  be  tlie  same,  in  their  essential  features,  after  such  a 
change. 

Tlio  name  of  londage,  or  een'^itnde,  may,  as  has  been  stated 
in  tho  first  chapter,  bo  attributed  to  various  conditions  of  obli- 
gation in  private  persons,  even  when  the  rights  correlative  to 
such  obligation  arc  rights  of  other  private  persons  only ; — not 
of  tho  state,  or  some  possessor  of  political  power,  (anU,  §47.) 
When  spoken  of  as  tho  condition  of  a  l^^al  jpen'son,  tho  obliga- 
tions in  which  it  consists  may  exist  in  reference  to  persons  and 
tilings  peculiar  to  some  one  place,  or  jurisdiction;  or,  it  may  bo 

*  In  connection  rtUh  this  mcUoI  «e«  partieulmrlr  onfe,  §S  09,  100. 
'  Sec  am,  §§  58,  58. 
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Baid,  the  relations  of  wliicli  it  is  m  incident  may  have  an  essen- 
tially local  character  \  being  such  as  cottld  not  bo  upheld,  or 
continued,  except  in  and  for  some  jurisdiction  by  whooe  local 
law  tiioy  were  created.  Tine  relation  of  master  and  servant, 
when  consisting  in  the  involuntary  absolute  servitude  of  one 
person  in  respect  to  all  objects  of  action—correlative  to  the 
right  of  anotlier  private  person,  is  one  which  might  continue 
the  sarac  in  any  jurisdiction.  Whenever  tho  servitude  is  lim- 
ited, and  in  reference  to  specific  local  personalities  tilings  or 
circumstances,  it  is  a  condition  which  cannot  exist  in  other 
states,  or  national  jurisdictions,  to  whicl  the  subject  of  that  con- 
dition may  be  transferred.  Such  a  coiidition  of  bondage  cannot,  • 
therefore,  become  one  recogniiied  by  %miversal  jurUprudenw^ 
or  a  law  of  natiom.  Absolute  servitude  of  a  legal  person,  in 
respect  to  all  objects  of  action,  might,  however,  be  so  recognized 
under  principles  having  that  historical  character.  Still  more 
easily  may  chatid  slavery  bo  so  recognized ;  it  being  a  condi- 
tion which  in  every  state  may  be  the  same ;  for  a  thiiig — tho 
object  of  rights,  may  be  such  within  any  territorial  jurisdiction.' 

§  113.  Whatever  incidents  in  the  pei-sonal  condition  of  an 
alien  sliould  bo  ascribed  to  universal  jurisprudence,  by  tlic  tri- 
bunals of  any  one  national  jurisdiction,  would  be  sustained,  as 
under  tho  internaihnal  private  law  of  the  forum,  while  ho 
should  continue  therein  in  alienage,  and  would  become  recog- 
nized cftocts  of  the  municipal  {iniemal)  private  law  on  his  ac- 
quiring a  domicil ;  taking  effect  as  a  personal  law,  (a«/t',  §  54.) 
In  other  words,  tlic  rule  of  action,  to  which  those  incidents 
should  be  :iscribed,  would  have  like  operation  in  the  neio  forum 
upon  the  condition  of  the  person  coming  from  another  jurisdic- 
tion, whether  he  should,  or  should  not  acquire  a  domicil  in  tlio 
new  forum.  While  considered  an  alien,  the  operation  of  such 
rule  would  bo  classified  under  inteniational  law ;  ajsd  upon  his 
acquiring  a  domicil,  the  same  rule  would  become  a  recognized 
part  of  tlie  numicipal  (internal)  law.  In  this  case,  there  would 
be  no  conjlict  between  tljo  laws  of  different  jurisdictions,  and  no 
Illustration  of  the  so-called  rule  of  coviity^  {ante^  %  96.) 

§  114.  If  any  incident  of  the  personal  condition  of  the  alien 

»  Coanpors  §§  44 — H. 
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is  not  founded  on,  or  supported  by  tliis  universal  jurisprudencv.. 
or  historical  lata  of  nation9y  its  support  in  tlie  foruia  of  juris- 
diction is  then  dependent  upon  the  principle  of  comity^  or  that 
principle  (^lic  reason  and  nature  of  which  has  been  before  ex- 
plained, §§  7C-78,)  whicli  gives  aduitssion  to  tlio  effects  of  for- 
eign laws,  60  far  as  natural  circumstances  of  condition  admit 
therein  of  the  continuous  existence  of  relations  which  first  arose 
under  the  law  of  the  former  domicil ;  and  the  foreign  law,  cre- 
ating those  rights  and  obligations,  may  receive  a  personal  extent 
under  the  authority  of  the  sovereign  of  tho  new  forum — tJu  forum 
ofjurisdiciioiu  But  tlie  operation  eitlier  of  tho  law  of  nations — 
universal  jurisprudence — or  of  tlie  judicial  rule  of  comity,  upon 
Ujo  condition  of  alien  persons,  may  always  be  contravened  by 
tho  autonomic  legislation  of  tlie  supreme  power.  And  the  legal 
effect  of  each  is  also  constantly  subject  to  tlio  limitation  of  a 
judicial  application  of  rules,  identified  witli  tho  local  law,  (the 
internal  law,)  having  nniveraal  jpersonal  extent.  For  if  the 
local  law  attributes  any  rights,  or  obligations,  nniversaUy 
within  its  jurisdiction, — i.  e.,  to  all  natural  persons,  or  to  all 
natural  persons  in  certain  circumstances  of  natural  condition, 
tho  possession  of  which  is  inconsistent  mth  tho  relations  for- 
merly sustained  by  such  persons  under  the  law  of  their  previous 
domicil,  tlien  tho  rights  and  obligations  which,  in  thoee  rela- 
tions, constituted  conditions  of  freedom,  or  its  oppositcs,  cannot, 
according  to  tho  general  principles  before  stated,  (§§  77,  88,)  bo 
judicially  sustained,  nor  receive  a  personal  and  international 
extent,  under  the  autliority  of  tho  sovereign  of  tho  fonim  of 
jurisdiction,  eitlier  by  force  of  comity — tltc^  Judicial  rule — or  by 
being  tho  effects  of  rules  which  may  antecedently  have  been 
actually  common  among  all  nations,  or  have  acquired  tho  liis- 
torical  character  of  almo  of  nations. 

§  115.  In  determining  what  principles  affecting  tlio  condi- 
tion of  persons  domiciled  under  tho  local  law,  (or,  in  other 
words,  what  principles  of  the  iniernal  law,)  are  to  bo  taken  to 
have  tliis  universal  personal  extent  to  all  natural  persons  witliin 
the  national  jurisdiction,  tho  most  authoritative  indication  is  in 
such  statutory  enactments  as  may  give  tliis  extent  to  the  attri- 
bution of  any  right   Next  in  order  are  judicial  precedents  of 
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antecedent  tribunalfl  rcprcaenting  the  eamo  political  aoiirco  of 
law ;  though,  from  the  manner  in  which  the  extent  of  any  prin- 
ciple is  judicially  determined,  such  precedents  are  hardly  dis- 
tinguishable— separately  from  the  customary  recognition  of 
universal  jurisprudence,  (sec  antey  §§99,  100.)  In  countries 
wherein  jurisprudence  has  long  been  developed,  the  test  of  this 
universality  of  extent  will  ordinarily  bo  found  in  one  or  the 
other  of  these  sources  of  law — cither  the  law  of  TialionSj  or 
positive  legislation.  But  if  cases,  affecting  pei^onal  condition, 
are  supposable  in  which  these  do  not  apply,  it  nmy  be  taken  to 
bo  a  legitimate  result  of  the  axiomatic  principles  of  jurispru- 
dence, rendered  legally  authoritative  by  the  ]>rftctice  of  legis* 
lating  states,  that  wherever  (in  whatever  national,  or  independent 
jurisdiction,)  the  juridical  declaration  of  capacity  for  legal 
rights  is  not  made  by  creating  a  relative  condition  of  legal 
superiority  for  certain  natural  persons  over  other  natural  per- 
sons, but  is  judicially  recognized  as  the  statement  of  a  law  in 
the  secondary  sense  of  the  word  ?a?o,  or  of  a  mode  of  existence, 
antecedent  to  all  rules  of  action  embraced  in  theposi  ivo  law  of 
that  jnrifediction,  it  has  therein  (in  that  jurisdiction)  the  charac- 
ter of  a  law  of  universal  personal  extent,  which  nmst  be  judi- 
cially applied  as  municipal  (internal)  law,  and  also  as  inter- 
national law.  Wlierc,  therefore,  ho  local,  or  municipal  law, 
<>penUing  m  the  internal,  or  territorial  law,  upon  persons 
regarded  as  its  native,  or  domiciled  subjects,  takes  cogniKanco 
of  them  as  legal  persons,  as  well  as  natural  persons,  attributing 
to  them  caj)acity  for  legal  rights  and  duties,  simply  as  a  part 
or  incident  of  the  attributes  of  natural  persons,  the  constituents 
of  society,  it  tliereby  declares,  or  recognizes  a  mitural  law  or 
principle — a,  law  in  the  secondary  sense — which  must  be  re- 
ceived and  applied  by  its  tribunals,  or  judicial  ofiicers,  as  a 
universid  law  in  reference  to  natural  pcnsous  appearing  within 
its  jurisdiction.  And,  in  this  case,  no  law  of  a  foreign  jurisdic- 
tion regarding  a  natural  person  as  a  Min^,  or  chattel — the  ohject 
of  rights  only,  without  capacity  for  rights— ean  bo  allowed  by 
tlioae  tribunals  to  have  international  recognition;  unless,  by 
direct  act  of  jwsitivo  legislation,  (statutes,  or  treaties,)  such  law 
of  a  foreign  jurisdiction,  fonnerly  binding  on  the  alien,  is  al* 
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lowed  to  take  ofFfict  as  a  law  personal  to  bim,  and  exceptional 
to  tlie  local,  or  territorial  law.  Tlie  alien  must  be  regarded,  in 
all  judicial  processes,  like  the  native  or  domiciled  inhabitants 
of  tlio  jurisdiction,  as  being  possofiscd  of  all  the  rights  which  the 
local  law  attributes  to  natural  persons  who  are  not  aliens,  and 
as  owing  only  those  obligations  wliich  are  derived  from  sorao 
law  for  legal  jpersomj  and  of  sucli  a  character  that  tliey  may  bo 
recognized  internationally  without  contravening  in  other  respects 
tlio  huv  of  natural  rights  and  universal  application  as  judicially 
known  in  that  jurisdiction.' 

$116.  But  personality  or  capacity  for  legal  rights  might  bo 
recognized  in  all  natural  persons  by  Uie  laws  of  one  national 
jurisdiction,  though  relations  might  also  bo  established,  under 
those  laws,  which  would  give  to  one  person  a  control  over 
another,  such  as  is  inconsistent  with  the  legal  possession  of  pcr- 
sonul  liberty  by  the  latter ;  and  these  rights  of  control  and  cor- 
relative obligRlions  of  subjection  might  bo  intemationnlly  recog- 
nised in  other  national  jurisdictions,  as  the  incidents  of  a  rela- 
tion between  letjal  persona.  Tluis  the  loss  of  personal  liberty 
under  the  criminal  law  of  another  state  might  be  intemational  • 
ly  supported^  w^ile  the  personality  of  the  individual  whoso 
freedom  is  compromised  or  denied  is  not  disallowed.  Or  the 
relations  of  parent  and  child,  guardian  and  ward,  master  and 
servant, — whore  the  servitude  of  the  latter  is  invoUmtary,  though 
not  of  the  chattel  charaijler, — might  be  inteniationally  allowed, 
in  a  jurisdiction  wherein,  on  the  grounds  above  stated,  chattel 
ilaveri/  could  bo  disallowed  or  ignored,  under  a  judicial  applica- 
tion of  tho  private  international  law.  But  it  is  impossible  to 
conceive  of  a  legal  attribution  of  personality  without  at  tho 
same  time  attributing  some  definite  or  specific  legal  rights,  iudi- 
vidtial  or  relative  {ante  §§  45, 46.)  Whenever  legal  obligations  are 
attributed  to  a  natural  person,  tho  law,  which  creates  those  obli- 
gations, must  enable  him  by  a  legal  capacity  for  choice  and 
action,  to  fulfil  those  obligjUions, — recognizing  such  action  to 
bo  ac<;ording  to  a  legal  faculty  or  power  of  action, — and  conse- 
quently recognizing  a  certain  posscs^sion  of  legal  rights.  It 
vould  otherwise  enable  others  to  act  in  reference  to  him  simply 
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lis  an  object;  and  so  make  him  a  chattel  or  thing,  to  which  not 
even  legal  ohli<f(Uwis  can  bo  attributed.  Legal  personality 
nnist  consist  in  and  by  rights,  (§§  48, 44.)  llio  municipal  (local 
or  internal)  law  must  make  tliis  recognition  of  personality  by  the 
attribution  of  some  rights ;  Ujough  it  is  not  necessary,  and  is, 
indeed,  naturally  impossible,  tliat  all  persons  should  sustain 
similar  relations.  Some  rights,  however,  may  be  attributed  to 
pci-sons  wliich  are  not  incidents  of  relations  of  specific  persons 
to  other  specific  persons,  or  which  may  bo  c<jtially  attributed  to 
a!iy  number  of  persons ;  while  otiiers  must  be  taken  to  bo  inci- 
douta  of  relations  caused  by  laws  having,  necessarily,  limited 
peiwnal  extent,  (§§  55-57.)  Whore  by  the  local  or  intenml 
law  all  domiciled  inhabitants  arc  recognized  as  legal  persons, 
irrespectively  of  the  possession  of  relative  rights,  ordijiarily 
called,  {§  40,)  and  that  recognition  of  legal  personality  is  niadf . 
not  simply  as  the  attribution  of  a  naked  right  to  life,  protected 
by  public  criminal  law,  vindicating  tlie  welfare  of  the  state, 
(§  45,)  but  by  attributing  definite  mdividual  or  absolute  rights, 
protected  by  tlio  private  law  of  remedy, — there  tlie  local  law, 
attributing  tlioso  rights,  must  bo  looked  upon  as  the  recognition 
of,  or  statement  of,  a  law  in  the  secondary  sense, — a  natural 
law ;  and  those  rights  bo  taken  to  bo  the  incidonls  of  a  state  of 
things  existing  independently  of  mles  of  action  established  by 
tlio  state.  Being  of  tliis  character  it  may  be  judicially  taken  to 
be  a  law  of  universal  personal  extent ;  that  is,  one  applying  to  all 
persons  within  tlie  power  or  recognised  territorial  jurisdiction  of 
tliat  law,  ajid  those  rights  may  be  attributed  to  all,  as  being 
natural  or  primordinl  rights, — that  is,  rights  incident  to  the  con- 
dition of  persons  in  the  simple  primordial  relation  of  individual 
members  of  civil  society.  Whom  the  right  of  personal  liberty 
is  thus  attributed  by  the  municipal  (internal)  law  to  each  indi- 
vidual domiciled  within  the  limits  of  a  state  or  national  juris- 
diction, it  must  be  taken  to  be  attributed  to  those  natural  per- 
sons under  a  law  intended,  by  its  political  source,  to  be  a  law  of 
ujiiversal  personal  application ;  which  is  to  be  judicially  taken 
to  apply  to  all  persuns  within  the  territorial  jurisdiction  of  that 
hiw,  irrespectively  of  their  domieil  or  their  previews  subjection 
to  other  lav.^s  or  jurisdictions ;  and  tliis  attribution  of  that  right 
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vrill  be  made  whenever  the  condition  of  a  person  is  to  bo  deter- 
mined under  the  private  intenrntionol  law  of  that  jurisdiction.* 
§  1 17.  But  where  the  local  (internal)  law  itself  euppoi^tfi  rela- 
tioup)  batween  ita  domioiled  inhabitanta,  in  which  aomo  persona 
do  not  enjoy  the  rights  of  personal  liberty,  or  are  placed  in  a 
condition  o*'  obligation,  correlative  to  the  rights  of  others,  which 
nSay  be  called  a  condition  or  #i5ffii«*  of  slavery  or  bondage,-— 
there  the  local  law  docs  not  attribute  the  right  of  personal  free^ 
dom,^  nor  any  other  right, — inconeistcnt  with  8uch  condition  of 
bondj]^,-— universally,  or  to  all  natural  persona.  And,  according 
to  principles  before  stated,  the  slave  or  bond  condition  of  an 
alien,  caused  by,  or  existing  under  tlie  law  of  his  fonner  domicil, 
will  receive  judicial  support,  or  become  realisjed,  actualized,  or 
carried  out  under  the  "comity  of  nations"  or  the  judicial  rule 
which  is  known  under  that  naino:  being  then  a  legal  effect 
ascribed  to  the  private  international  law  of  the  foruui  of  juris- 

'Tbongb  (hw  mny  be  «  gmt  mat  of  hnnsony  uaong  tha  trriten  who,  iU^a- 
fldMn^  m/,  ptnmat  9Ai  mdWitotatei,  hxn  Mffta'^M  to  glw  gcoermi  nilei 

extent,  in  uyins  tlmt  tho  tlatut^  conditicm  or  eAptcitjr  ibr  tight*  of  &  mtnraX  pvmti  i$ 
vmy  vhm>  joiyitUT  detttrmbnMft  nooordinf  to  ilto  Iftw  of  yi  idotftieU.  See  Stoij: 
CwT.  iv.  ood  tlio  oH«ir  cmtltorltlM  tlUMre  citdL  SMigay :  Herat.  1^  &.  B.  lU.  c 
I  $  m.  FaAix  t  Dr.  lot  )Pr.  5  29. 

thk  {vriodpl«  hiu  he«n  *o  jtidldaQjr  itppUed  that)  m^cct  to  eaidn  <x(w|x 
tioodv  moi«  or  \m  t^txttily  wimlntM,  it  ttuky  bo  c«Mrde4  m  a  rolo  «f  tito  otutomiuy 
IntffimAtiotuil  pHvMtc  Uw  of  drilixed  tiam,  OAving  tbe  eltur««t«r  of  a  amltt  of  mtperml 
jmjprvdmce.  onAt  §  OS.)  But  m  oo»  «x(!«plion  to  tM«  rolo  it  mora  tumnonio 
oiaiilY  recctgnixed  bj  tbe  Rotboritk*  lb  aq  tbiii,-~tbttt  too  ooodltko  of  {itTolHStAry  i«rviM« 
««tauitb«dl  hy  tbe  Iaw  of  tbe  dointdl,  wIU  tiot  be  nii»og;nlf«dl  in  mooiber  lnde|.«nd(mt 
twrritofj  wb«r«lu  faeb  a  «o»4itloa  U  unlcnovm  to  tbe  locnX  Uw.  Sf»  Story  t  CcmC 
L  g  9S.  SAvIgwy !  B.  III.  c.  i  §  S40 }  Atid  f  SSS,  A.  7.    W»B«ht«r :  AxxUxlv.  M.  25, 

173.  Sd^tnO'ner:  g  S4.  Fcdlix:  l>r.  Int.Fr.  §  31,  doI«.  PblUlmoTe:  IntmMt.  L, 
P.S35. 

Tbete  tttttbors  however,  do  not  bow  explain  bow  tbe  tribtmAl  U  to  know  tbat  tii« 
hkv  wbidi  it  bu»  to  detemibe  And  sdmbUter  forbidi,  la  tHt  cMe,  tbe  otMUt«sios  of 
tbe  genantl  rutv.  Tbe/  eitbtr  •uta  tbe  exoeptiott  m  one  foandod  oa  tbe  coitomajty 
IntemAtionnl  h*t  of  Ait  «t«t«»,  or  of  a  eenaia  nutnbttrof  ttaten,  or  of  mam  one  ttatA, 
(mAkiug  it  A  rale  of  lotue  one  nAtlonal  law,)  or  ebw  tbey  atumme  tbat  tbe  tribttoal  wSi 
cterivv  it  by  »  tukjedkt.  oo«c«pi{on  of  tbe  wUi  of  tbe  temlatoror  jttrldioU  sovereign, 
la  other  wordt,  tbejr  Antawe  max  tbe  tiibuntt]  mxnA  d^kre  Uvd  existiutC'e  of  mtcb  • 
eoodit'.on  contntry  ttt  jfnn\  nUe*  ta  tbe  fintt  AttAinative  it  i»  evidstxt  tbet  tbo  ctttto$&> 
Ar;^  lotAmatioual  law,  tAthvt  of  ait  «t«t«^  or  of  a  rnuaber  of  aitat««,  or  of  mm  one 
•tate,  oo  tbl»  {wini,  tmy  be  dl^sreot  at  dlfienmt  timet ;  in  tbe  otber,  tbAt  it  it  tb« 
moral  judgment  of  tbesM  writer*  tbetatelm  wbteb  wake«  tbo  rttle>  and  tbat  it  ii  aq 
«  prim  AiMmptioa  on  their  partit. 

Aod  ibore  h  attoiber  A^mkmy  in  tble  («fer«ne»  to  tbe  law  of  tbe  dotnieil  |  for  tittcA 
tbe  dom^t  a  p«no«  i«  detembed,  in  a  great  degree,  hy  hi*  own  aot  <^obo{oe,  (•«« 
Savlgnj :  Heut.  R.  It,  B.  III.  e.  i.  §  Z&H,  f  3,}  ibe  qtiettioo  drdomldll  majdepeod  opoa 
tb«  ttaitu }  fur  linee  a  «lave  rairnM,  a»  eocb,  eieel  a  domldir  tbe  quntioa  of  hi*  dom» 
>it  may  involve  a  prior  d«  tcraxb&tioa  of  bit  tttOu. 


diction,  that  ie,  i:o  a  nilc  identified  in  its  coercive  autliority  with 
tlio  l  est  of  tljo  wjunicipal  (national)  law/ 

§  118.  But  tliough  a  condition  of  elavery  or  bondage  may 
cxi«t  iimat  tho  local  (internal)  law  of  tlie  forum  of  jurisdiction, 
it  may  therein  be  cowaidered  accordant  witli  natural  reason  in 
reajjoct  to  certiitn.  specific  local  circumstaacea ;  being  tlio  effect 
of  a  law  applying  to  a  portion  of  the  domiciled  inhabitants  in 
referenco  to  tlic  existcnco  of  those  circumetanc^a  only,  and 
having  a  peculiarly  local  or  national  character.  And,  notwith- 
standing the  existence  of  this  alaverj'  or  bondage,  tliero  may 
be,  in  die  municipal  (national)  law  of  tlie  aamo  jurifidiction,  a 
general  or  universal  attribution  of  personal  liberty  and  otlier 
rights  inconsistent  witli  the  condition  of  the  alien  under  the  law 
of  the  foreign  state,  to  all  nattmd  persons  who  are  not  in  those 
peculiar  circmnstAnces  of  loctd  character  by  which,  or  in  refer- 
ence to  which,  the  slavery  existing  under  the  internal  law  is 
legalized,  i.  c.  declared  jural — consistent  with  natural  reason. 
In  this  case  tlie  slavery  of  the  ahen  couhJ  not  be  judicially  sup- 
ported on  the  ground  of  comity — the  rule  so  called ;  because 
still  contrary  to  pnnciplea  having  (with  tliia  recognized  excep- 
tion under  the  iniemal  law)  universal  extent  within  that  juris- 
dicti  m ;  even  though  the  local  slavery  should  constitute  a  »(aiu9 
— a  condition  of  rights  and  obligations — very  eimilar  in  its  social 
consequences  to  that  existing  under  tho  foreign  law. 

§119.  But  though  tlie  bond  condition  of  an  alien  should  not 
be  maintaincKl  and  continued  under  the  law  of  the  forum  of 
jurisdiction,  because  contrary  to  a  universal  attribution  of  per- 
sonal fVeedom  under  the  local  law,  it  does  not  follow  that  that 
condition  would  not,  under  tho  juridical  power  of  thf.mme 
forttm^  bo  recognized  to  have  been  lawful  in  the  place  of  his 
domicii — the  foreign  country.  If,  indeed,  it  is  not  a  necessary 
consequence  of  fundamental  principles,  yet  it  has  always  been 
held,  in  the  customary  Jumpntdence  of  every  country,  that  the 
jural  character  or  rigl«.tftili'i««a  of  tn'ory  cfat  of  foreign  law 
shall  be  admiit5:d  at  htibt  fsx that  effect  In  confined  to  tho 
national  jurisdiction  of  thjit  lav/ ;  whatever  maybe  the  juridical 
opinion  of  other  sources  of  law  respecting  such  effect  as  the 

'  C^mpuro  ante  §  6d,  aot«. 
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basis  of  rights  and  obligations  to  be  euforcfid  within  their  own 
jttriiidiction«.  Jxi  other  words,  the  rehitions  or  actions  created 
or  allowed  by  a  foreign  law  are  customarily  recogiiiKcd  to  have 
been,  rightful,  in  and  for  its  own  domain ;  even  wlien  rights  and 
obligations  incident  to  those  relations  or  actions  are  not  main- 
tttincd  or  continued  in  tha  forum  ^JnrisdtcUm.  Tlierofore, 
although  the  right  of  au  alien  master  in  respect  to  his  slave, 
sanctioned  by,  or  existing  under  the  foreign  law — Uio  law  of 
their  doniicil— should  be  disidlowed  in  the  Jurisdiction  to  which 
they  are  alien,  yet,  under  a  judicial  application  of  natural 
reason,  (tliat  is,  inrcspectively  of  |)08itive  legislation,)  it  will  b«,. 
held  to  have  been  jural  or  rightful,  as  well  as  legal,  in  the  for- 
eign country — the  domicil  of  such  master  and  slave :  or  it  will, 
at  least,  not  be  hold  to  have  be^n  a  violation  of  rights  which  in 
the  forum  qf  jurUdidm\.  may  bo  attributed  to  the  slave,  nor 
the  subject  of  legal  remedy  in  tliat  fonim. 

§  120.  By  the  same  reasoning  it  would  appear  that  oven 
where,  under  the  law  qf  Hie  fmm,  the  right  of  the  alien  mas- 
ter created  by  the  law  of  their  doniicil  would  not  continue,  or 
bo  maintained  tis  against  the  slave,  yet  rights  and  obligations 
existing  under  the  latter  law  as  between  the  master  and  third 
parties,  in  respect  to  tlio  slave,  would  still  be  recognized  and 
maintained.  The  validity  of  the  masters  right  in  and  for  the 
place  of  his  foreign  domicil  being  admitted,  would  lead  to  a 
judicial  recognition  of  the  obligations  of  third  parties  correla- 
tive to  that  right.  The  right  of  civil  recompense  for  violation 
of  lu's  right  as  master,  in  the  place  of  his  domicil,  might,  there- 
fore, be  maintained  against  tliird  parties  in  a  jurisdiction 
wherein  the  relation  itself,  as  between  tlie  irusstcr  and  slave, 
could  not  continue.  So,  too,  contracts  foxmded  ujjon  the  owner- 
ship of  slaves  in  foreign  states  would  bo  judicially  rccognijxsd, 
and  the  rights  and  obligations  growing  out  of  them  bo  judicially 
maiutaiwcd  in  jurisdictions  wherein,  under  tlm  private  inter- 
national law,  tlie  condition  of  slavery  as  between  the  alien 
owner  and  his  chattel  slave,  or  bondsman,  could  not  continue.' 

'  But  in  »omo  fty«t«m«  of  mnntc^pal  (nittloflal)  hv  a  cUarActAr  of  {mmoralttv  U 
«iortbQ«l  to  certain  actions  which  pntvents  thun  tVom  tHMoming,  tinder  tbo  jormio- 
t!oR  of  ttiote  jijr«!«tn«,  tito  biuU  of  te^l  tiRhta  audi  obUgntiotts ;  evon  though  tlte;  mav 
tmvo  cmit«4  «uch  right*  an4  obU^ttoiui  in  Attd  for  tlm  forolKit  juritdiedon  wbexe  «ucb 
Action  took  pbic«.    Coupiirt}  Itobiniwa  v.  I)la«4,  2  Burr.,  lOSA, 
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§  121.  Tlic  Operation  of  law  upon  the  relations  of  private 
persons  is  a  consequence  of  tlieir  being  actually  witliiu  the  ter- 
ritorial dominion  of  the  sovereign  state  or  nation  from  whom 
tiiat  law  proceeds.  But,  as  has  been  stated,  (§  54,)  those  cir- 
cumstances which,  in  international  jurispnidence,  arc  techni- 
cally called  domimli  determine  in  many  cases  whetlier  the 
condition  of  a  person  shall  bo  controlled  directly  by  tlio  law  of 
the  jurisdiction  (the  int&mal  law)  in  which  he  is  found,  or,  indi- 
rectly, by  that  of  some  other  to  which  ho  may  have  fomierly 
been  subject  In  many  instances,  tlio  intention  of  tlie  person 
to  acquire  a  new  domicil  will  be  held  to  vary  the  legal  nature 
^f  his  relations  botli  in  respect  to  persons  and  in  respect  to 
tilings.  Servants,  or  slaves,  either  with  or  witliout  tlieir  mas- 
ters or  owners,  may  appear  in  a  foreign  jurisdiction,  (a  jurisdic- 
tion other  than  that  of  their  domicil,)  either  as  aliens  seeking  a 
new  domicil  tlierein,  or  as  temporary  inhabitants,  still  continu- 
ing, in  view  of  tlie  law  of  theforufn,  to  have  tlieir  former 
domicil.  But,  in  a  judicial  application  of  natural  reason  to  the 
condition  of  either  of  tlicse  classes  of  aliens,  tlun  principles 
which  have  been  herein  before  stated  are  equally  of  force. 
Whenever  by  the  operation  of  tliese  principles,  or  by  positive 
legislation,  the  slavery  of  an  alien  person  is  continued  ^er 
a  change  of  domicil,  it  becomes  a  result  of  the  municipal  (in- 
ternal) law  of  the  jurisdiction  of  which  ho  becomes  a  domiciled 
subject  In  the  other  case, — ^tliat  is,  when  the  domicil  is  not 
changed,  it  is,  from  tlie  continuing  alien  character  of  the  person, 
a  result  of  the  private  international  law  of  the  same  forum. 

§  122.  It  is  always  to  be  remembered  that  the  international 
recognition  of  personal  condition  which  has  been  considered  in 
tliis  chapter  is  only  a  judicial  act,  determined  by  general  prin- 
ciples of  jurisprudence,  and  that  it  is  always  subject  both  to  the 
customary  law  on  the  subject  (anterior  judicial  practice)  which 
may  have  prevailed  in  the  forum  of  jurisdiction,  and  also  to  the 
pt^itivc  legijilfttion  of  tl\&  sovereign  of  the  f:>rum,  giving  an 
original  rule  extending^  or  limitiiigj  the  wntlre  judicial  tK^cixs- 
tion  of  its  tribunals.'  Tlie  action  of  the  state,  or  nation,  being, 
as  compared  with  the  action  of  its  tribunals,  autonomic,  or  in- 

I  SdhfitSber:  §  31.  Savigay:  Heat  E.  B.,  B.  XTL,  c  L,  $861  A. 
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dependent  of  law,  in  admitting  or  rejecting  &  foreign  law  npon 
the  ground  of  comity,  or  in  receiving  or  repndiating  a  principle 
before  ascribed  to  the  law  nnirersal  jurispradence. 

NoTK.— In  eonneeUon  ivltb  tli«  pixiTioM  of  the  judicial  offic«r  b  tHs  xvepvA,  % 
pdoolplo  eaonoi  b«  forgotten  b/  AzneticAa  tdboaitl*  wHch  {•  no  when  to  Ailt/  XSSxsin 
tr&ted  M  ia  tb»  jturi4pra^boc»  nrhich  tbejr  ajPFly}  lat  In  itatiog  witkh,  in  sn  e!e« 
moatAtcy  tmxj,  U  maj  Iw  well  (o  dt«  sotlKnritjr  of  fcrolga  origitb  Wsecbter,  Ib  ft 
noto  to  Uio  pftMAgo  berela  iMforo  cited,  (g  84,  n^)  aiter  tlio  word* — ^  that  tlto  nqttl- 
c^tlon  of  B  ooiftttitatlttBAl  form  tad  tbe  Halts  of  coaMittttbtuil  ponvr  alo»«  detsnntao  its 
vallditf" — L  validly  of  tbi>ttAtttt«~-ob««rm:  (TV.)  "  Tbo  detemloatlon  of  tbii 
matt,  uaqaftttiosAbl/,  a|>{>efi«io  to  tba  Ja4g«.  Tbat  U  to  ia/~-b  ot>r  cocMttitatloaol 
fitate»>-li»  £i  bottod,  ia  dlipcnnog  tbo  law,  to  follow  tbo  I«gUlfitiiro  dif  potttioas  of  the 
goToromeat  oaly  whsa  tbej  coafona  to  tbo  nquliltioos  of  the  constltttUo&al  law.  It 
{« trae  that  b«  la  mere}/  tbe  semat  aad  icatntmeat  of  tbo  law,  (B«obt4^«tetKi,)  bat^ 
e«r(alttly,  be  It  the  lemat  of  a  t^H  law  (GeMtsct)  oo]^.  It  la,  tbtsnsfbvo,  botb  bU 
proYl8e«  aad  bU  datjr,  befoio  •fplyiag'  *  rnlo  wblcb  dalma  to  b«  a  law,  or  aa  exerciio 
of  tbe  legUlatiTO  ftactios,  to  esuunine,  aecordtaj^  to  tbe  exlatiog  ooaatltatioaal  law, 
wbetb«r  It  tutmUg  it  a  tbat  la,  wbetber  it  bai  tktao  ({oalities  wbicb,  aoeortting 
to  tbe  constltatioti,  xaast  b«loBg  to  »  Talld  law.  If  tboae  am  waatlog,  it  la  blc  inij 
not  to  regard  tbo  decree  a»  a  valid  law.  It  la  tme  tbat  tbie  baa  tiT  late  beea  dealed 
by,  {dtiog  a  Genoaa  writer,}  Bat  tbia  Ojpfodte  view  voald  make  tbe  judge, 
la  bis  faaetioa,  tbo  anbject  of  tbe  exeeotive  power,  £tbat  io  a  state  wbem  tbe  ex-> 
ecative  and  leglilative  foactloaa  are  mot  <^ear?7  aeparated,}  a»d  dettroj  botb  bla  ooa- 
atitntioaal  iadepeadeaeo  aad  tbe  t%bt  of  tbe  citkea,  wHcb  bt,  to  owe  » temiiitiUiamt 
obodieace,  osly,  to  tbe  exeoatlTe  power,"  deo.^  dec.  [Giviag  tbe  Genoaa  astborit^oa} 


CHAPTER  nX 


oy  tim  ESTAiiusiDitan'  op  istfmcipxh  (xational)  law  m  ru& 
■ssfohim  cot.omm  ok  no»tii  amkhioa.   i»ebsoxai.  kxtkst  of 

•niK  COStMOJi  LXW  OF  EXOl^NI). 

§  123.  It  baa  ham  sltovra  in  the  first  chapter  in  what  sepso 
it  may  be  Raid,  that  the  extent  of  territory  over  which  any  jiosj- 
sessor  of  sovereignty'  ishaU  exercise  dominion  h  tktcrmincd  hy 
jpnblic  international  law  (§  51).  When  changes  take  place  in 
tho  geographical  limits  of  the  domain  so  held  hy  the  po«- 
6e&8or«  of  jfovcreign  powers,  the  same  law,  or  n^ore  strictly,  per- 
haps, thos^c  principles  of  the  Imraf  mtions^ — universal  jurispru- 
dence,— which  enter  equally  into  ntunicipal  and  international 
public  law,  ai»f!  arc  fiomctimcH  denontinated  the  natural  or  neces- 
sary law  of  nations,  may  be  regartled  m  determining  the  nrinici- 
pal  (national)  law  whicli  shall  thereajlter  prevail  in  tho  territory 
tluis  transferred  or  acquired ;  at  lea/ 1  until  the  new  sovereign 
has  excrciiied  empire  in  establishing  or  promulgating  law  by 
positive  enactments.  Where  such  territory  ha**  been  previouijly 
occupied  by  a  nationality  having  a  polit»c!il  orgjinization,  with 
sovereignty  nmnifc«tcd  in  the  pronmlgation  of  iawg,  it  k  a  prin- 
ciple of  the  Imo  of  natwnn  entering  into  international  and  nm- 
!f))cipnl  iftw,  whivh,  if  not  aliso  o,  natural  or  nectj^sary  priiiciple, 
has  always  been  received  tn  tho  customary  jurisprudence  of  clv- 
iUjced  states,  that  tho  laws  formerly  prevailing  witit  tcmtorial 
extent  therein  remain  in  forcpj  and  act  aa  before  upon  all  pri- 
vate persons  witiiin  that  territorial  juriHdiction  until  changed 
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by  tho  new  eovoreJgn ;  *  with  tho  necessarj*  exception  of  the  pre- 
viouBly  existing  public  law  or  law  of  political  constittition, 
which  is  implied  in  the  supposed  fact  of  a  change  of  dominion, 
ond  &ho  with  on  exception  wliich  m  "based  upon  the  jural  char- 
acter of  attitea  promulgating  law  a»  the  rule  of  right,  viz :  that 
former  laws  become  abrogated,  by  tho  act  of  acquisition,  which 
are  contrary  in  cflect  to  rules  which,  by  the  tribunals  of  the  new 
»ovoreign,  arc  taken  to  have  a  univemal  extent;  or  which,  it  may 
bo  m\t\,  are  taken  to  have  moral  force  in  human  relations,  as 
natuml  principles,  independently  of  the  will  of  the  Btate ;  or 
which,  in  the  language,  of  Black«toJie  in  a  passage  hereinafter 
cited,  are  taken  to  bo  part  of  "  the  law  of  God,"  a:i  inte.'prctcd 
by  the  new  possessor  of  sovereignty, — and  so  held  to  be  univer- 
sally apjilicable.*  Where  the  territory  acquired  has  been  previ- 
ously tiuoccupied  by  any  such  power  its  future  laws,  that  is,  the 
laws  which  shall  therein  prevail  as  tho  territorial  law,  must 
originate  in  the  authority  of  the  sovereign  acquiring  it. 

§  124.  It  is  a  principle  of  the  hia  of  nattam,  contained  in 

•  BowTW :  UnJv.  Pub.  Law,  p.  159.  Sir  Wm.  Jones :  Itut.  of  HIn<lu  Iaw^  Art  203. 
In  ihe  parx  repuiing  Uw  duly  of  tho  royal  uiUitaty  cajste  or  KchniftrJ/**,  it  is 
laW  thwn,  thU  oft^r  »  kif«t  ba»  coiujucrcd  n  eoontty,  li«  oti^^ht  to  malntnin  the  lam 
of  t!tc  coRfijttt-Kwi  nation  thajr  have  itwrt  PTiaanlgatmi."  •  *  «'  TImj  pre«irvatioa 
of  tljft  Jlitv^vj  lav  nftw  th«  M('>i»atni«>inn  couqi««*t  it  »  r*maricaljle  fact,  p<  the  Mo- 
bfttuiiK^io  hw  has  no  prrrvS^Ioi}  ns^dmlitiug:  t)ut  Ia«s  of  Manou  mtniloneti  ahow,  but 
oa  tho  ■e-Jiiirarjf  dw*  not  tolorato  tUc  law*  r/f  a  Mtvijuenrd  rwtiojt." 

ClarltV  C»I«»bI  1a\*,  p.  i.  Coraptwll  v.  Hall,  C«wp.  209.  Dup^uceau  on  Jurl*- 
dktioj»,  p.  <Ii*.   f  Kflai'*  Coiam.  (7th  tel)  p.  17S,  «o?c. 

»  2  I'cerB  Williaw*.  75,  (l?22,)  it  wan  taid  hy  tltt  Master  of  ihfl  RelU  to  har<t  hoea 
dctcniiined  hy  the  lords  of  tha  J'rivy  Couwil,  tijwti  uh  appeal  from  the  foreign  ptaittA- 
tion.  •  *  *  *  "3*1,  Until  mch  lawa  be  givca  by  the  eoMqwrinj*  priitcoi  tlw  law* 
asid  cuiHoiM*  rif  thr  contjutfTPtl  co««try  »hall  hold  place,  xiitk&i  when  thc*o  are  contrary 
t"  our  ftjltijlon  «»r  wtaet  any  thiwR  that  j#  nialtttn  in  or  are  silent;  for  in  all 
caM*  tlic  bw  04'  th^  t'onmierinff  counliy  frltall  prwrail  **  To  thU  cxt«ot  only  h  the  ex- 
c<cti(icrn  to  t!;c  general  rule  true  which  it  matle  in  Cnh-in'*  caw  it!  Coke,  R  7) — '-if  a 
Chriitiau  w>as."ry  U  ct)ni\nete4  tJw  Uwn  r«maiu,  hat  if  it  he  iuBdet,  tho  law»of  the  tuMtl 
aie  ip»i3  fncio  al>r«<sa(i;<I,"  etc.  la  Ithankarri  r.  Galdy  (1(3941  tut  reported  in  Salkvld,  4U, 
th«  ctjMrt  "  held  that  In  the  camo  of  an  infidel  country  their  law*  do  not  entirely  c«a*d 
but  only  ouch  a*  are  axaiu4*t  the  taw  of  Ood."  It  would  b«  difScttlt  to  find  an  tUtutra- 
lion  of  »\ich  ext'«?pti"n  i«»  the  whole  hiftory  of  BHttAlt  conquert  and  colonicttton.  Kor 
when  land*  occupied  hy  uavage  trib**  havfr  bc^  a^qnired,  the  ciantry  hw  bwn  taken 
to  have  had  no  irrritonal  law.  In  CainpbftJJ  r.  flnli^  Co«-js  Xxml  2>^«^4iK'ld(177t>* 
faU:  '* 'llie  lrtW«  of  8  fcJ  C"j»nt?y  coaUnns  in  fotw  'i&.fl  tiW^'tJns  r.itened  by  lU* 
&stj»(j«*nv;  tho  ahwrd  cxsvptjuu  »*  to  iventWfied  ui  Oum*<  C3»«,  «liow<  ilt«; 

u«iv«.r*ality  ntnl  antiquity  of  tU«  wuxint.  For  that  <tUtittct>ciu  o«Jttl.i  nat  cxi»t  before 
the  Cliri^tian  era,  aiwl  in  all  prohabtltty  arene  fnwn  the  mad  ctt»J5U!4r»vm  oi'the  Cri'^lsadcii.** 

Wbcthor  law*  allowing  torsurv  have  hvpu  ahropjti  d  hv  Dniiitt  d!»m'.nlon,  «o  Stokoa 
on  the  tVlonlc*,  p.  II,  M'«»«yn  Fohri^fas  Cowpe,-*ji  k  169;  SirThowas  Pictoa'« 
ca.v:,  'iO  llowcir*  St  TriaU.    IJciwrt  of  the  Madras  Toriare  Comniisfjiou. 
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the  first  and  second  of  tlio  tlirco  maxims,  stated  in  the  previous 
cliaptcr,  which  enter  into  the  fouudation  of  international  and 
municipal  law,  that,  so  fiir  as  laws  are  territorial  in  tltcir  extent, 
persons  passing  from  one  territory  to  another  change  at  tlio 
same  time  Hxa  municipal  (national)  law  to  which  thoy  arc  sub- 
ject. But  laws  also  have  a  distinct  personal  extent  when  sus- 
tained, as  applying  to  ccrtpjn  persons,  by  some  sovereign  power 
having  jurisdiction  over  them.  Tliis  personal  quality  of  laws  is 
manifested  in  colonization ;  where  tlio  laws  which  prevail  in 
the  territory  colonized  depend  upon  the  extension  given  by  tlie 
sovereign  of  Uio  colonist  to  the  laws  binding  on  him  in  his 
original  domicil.  In  order  that  the  personality  of  laws  may  he 
thus  manifested  in  colonization,  or  that  laws  may  tlius  accom- 
pany colonists  beyond  the  limits  of  tlieir  former  domicil,  it  is 
evident  that  the  sovereign  national  power,  from  which  tliat  law 
procccdtt,  must  also  be  sovereign  over  the  territory  to  which  the 
person  is  transferred.  Herein  the  maintenance  of  personal  laws 
in  colonization  is  part  of  the  municipal  (internal)  law  of  some 
one  state,  and  differs  from  that  recognition  of  the  law  of  a  for- 
eign domain,  as  a  law  personal  to  an  alien  immigrant,  whic  i 
may  be  made  in  ini^rnattmal  law.  And  here  it  is  evident  that 
the  exposition  of  laws  in  their  personal  and  territorial  extent 
implies  a  knowledge  of  buch  terms  as  sovereignty,  domain,  na- 
tive subject,  alien  subject,  &c.,  which  arc  explained  by  those 
axioms  or  definitions  which  make  the  fwemiri/  lata  of  nalionSj 
and  are  presupposed  in  international  and  municipal  law.* 

§  125.  From  the  earliest  instances  of  the  political  annexation 
of  foreign  territories  to  the  dominion  of  the  British  crown,  there 
has  been  much  dispute  in  English  jurispnulence  respecting  the 
personal  extent  of  the  laws  of  England' in  reference  to  such  ter- 
ritories.*  Tlie  occupation  of  countries  in  the  Westeni  Continent 

»  Ante  §§  48,  i9. 

*  A.  D.  1607-~C«!rln'«  (one  of  tixe  Pott-DAtl  Ja  ScoUana.)  7  Co.  R.  17;  Lo 
ca.«e  d*»  Ttnwtrv  (under  Brohon  law  of  ^tslaijtl)  Dnvit'fl  H.  28 :  16SS-— Vtitighan  R.  pp. 
Sm,  402.  (rrlaHni: lo  IrcJund  mwl Walw;  j  16^*— Wylham  e.  PttttfliJ,  8  Mo«t  ISO;  ns 
vmed  In  ISSI—hntton  v.  HoweU  &c.,  SJwwflrV  I'arl.  c«.m!«,34;  IfiOi— -Blttnltanl  r. 
GaWv,  4  Mod.  R.  215,  ind  Sftlk.  4H;  na-U-Saiith  r.  Brown  &C«i*n  iiulk.  666, 
Holt'n.  405.  Svlrt.  f.  ClwM,  .Salt  667,  m»d  2  I.ord  Rayta  1274;  1700— Rbx  r. 
Vatigfuui,  4  B«rr.  25r)0:  lfT4-.M(Mtni  c.  F«brfg«i>,  I  CWp.  16t  oivX  C«jnp>>cll  r. 
Ilall,  1  Cowp.  204;  im~Ccllm  r.  K(»Jti»,  2  Ea«,  260$  l8i7--AUy.  Geu,  r.  Sltw- 
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before  unoccupied  hy  civilized  societies,  piwentcd  an  unprece- 
dented question  of  jurisdiction.  Tlie  leading  autltoritics  on  this 
point  are  tlius  eununod  np  by  Blackstono  (Comm.  Introd.  p. 
107)  in  tt  passage  often  cited :  *  "  Plantations  or  colonies  in  dis- 
tant countncs  are  cither  such  where  tho  lands  are  claimed  by 
right  of  occttpancj  only,  by  finding  them  desert  and  unculti- 
vated and  peopling  thorn  from  tho  mother  country,  or  where, 
when  already  cultivated,  thoy  have  been  gained  by  conqnest  or 
ceded  to  us  by  treaties.  And  botli  these  rights  are  founded  upon 
tlio  kw  of  nature,  or  at  least  upon  tlmt  of  nations.  But  tliere 
is  a  difTorcnco  between  these  two  species  of  colonies  with  re- 
spect to  tlio  laws  by  which  tlicy  are  bounc .  For  it  liath  been 
held,  (2  Salk.  411, 6(i6,)  that  if  an  uninhabited  country  be  discov- 
ered and  planted  by  English  subjects,  all  Uie  English  laws 
tljott  in  being,  which  are  tlio  birthright  of  every  subject,  (2  P. 
Wms.  75,)  are  immediately  there  in  force.  But  this  must  be 
understood  witli  very  many  and  very  great  restrictions.  Such 
colonists  carry  witli  them  only  so  much  of  tlie  Engltjih  law  as  is 
applicable  to  their  own  situation  and  tlie  condition  of  an  infant 
colony;  such  for  instance  as  the  general  rules  of  inheritance  and 
of  protection  from  personal  injuries.  The  artificial  refinements 
and  distinctions  incident  to  tlie  property  of  a  great  and  com- 
mercial people,  tlio  laws  of  police  and  rerenue,  the  mode  of 
maintenance  for  un  established  clergy,  tlie  jurisdiction  of  spir- 
itual courts,  and  a  nmltitudo  of  oUier  provisions,  are  neither 
necessary  nor  convenient  for  them,  and  therefore  they  are  not 
in  force.  What  shall  bo  admitted  and  what  rejected,  At  what 
times  and  nndcr  what  restrictions,  must  in  case  of  dispute  be 
decided  in  tlie  first  instance  by  their  own  provincial  judica- 
ture, subject  to  the  revision  and  control  of  tho  king  in  council : 
the  whole  of  their  constitution  being  also  liable  to  be  new-mod- 
elled and  reformed  by  the  general  superintending  power  of  the 

lurt,  3  M«r.  IRQ ;  1824— Forbes  r.  Coehnnc,  2  Bars.  &Cr«it.  463;  1836— Beatusont 
9.  Bamt,  1  Mooro'i*  out*  before  P.  C.  75. 

Similar  qw'OtioM  mast  bavo  nrUcn  within  Engliiad  itself  opoo  the  Nortoftn  coo- 
ctB«*t,  and  before  tbet  event,  upon  the  nnloa  of  tho  A»glo<S&xon  monArehIe«  andler 
Lgbert,  A.  D.  S37.  The  Ioc«t  custom*  of  Eogland,  nich  m  gareUkiDd,  were  nothiBg 
eUo  than  the  remainini;  common  law  of  ccrtalo  dittrie'iS  Cwrserl/  coaitituting  bdle- 
pendent  torcreignties. 

■  See  Any.  Gen.  r.  Stewart,  3  Meriva)^  lfi9.   Stoij  Comm.  §  161. 
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lefjitilttturo  in  the  mother  country.  But  in  conquered  or  ceded 
countricii  that  Imvo  iilrcady  laws  of  tJieir  own,  the  king  may  in- 
deed alter  and  change  the  hi\V8 ;  but,  till  he  does  actually  change 
them,  the  ancient  laws  of  the  country  remain,  unless  such  as  ore 
aijftinst  tiic  laws  of  God,  as  in  the  ctm  of  an  infidel  country,  (7 
Kep.  17.  Calvin's  ca«e.  Button  v.  Howell,  Shower's  Pari,  cased, 
31.  j  Our  American  plantations  ore  principally  of  this  latter  sort, 
being  obtained  in  the  last  century,  either  by  right  of  conquest 
and  driving  out  the  natives  (with  what  natural  justice  I  shall 
not  at  present  inquire)  or  by  treaties.  And  therefore  the  common 
law  of  England,  as  such,  has  no  allowance  or  authority  there ; 
they  being  no  part  of  the  mother  countr}-,  but  distinct,  though 
dependent,  dominions.  Tlicy  arc  subject,  however,  to  the  con- 
trol of  the  parliament,  though  (like  Ireland,  Man  and  the  rest) 
not  bound  by  any  Acts  of  parliament  unices  particularly  named." 

§  126.  Tlie  theory  generally  maintained  by  the  crown  law- 
yers, ant'^'riorly  to  tlie  Anjerican  Ilcvolution,  seems  to  have 
been,  that  the  common  law,  in  being  the  law  of  tlie  rights  of 
Englishmen,  was  so,  only  so  far  as  it  was  the  territorial  law  of 
Great  Britain ;  that  it  detenniucd  the  rights  of  British  subjects 
only  while  in  England,  and  that  when  in  any  colony,  or  other 
particular  district  forming  part  of  the  Empire,  their  rights 
would  be  determined  entirely  by  a  law  having  a  .'ike  territorial 
extent  in  and  for  that  colony  or  district :  a  law  which  coidd 
originate  solely  in  the  will  of  the  king,  or  of  the  king  and  parlia- 
ment, legislating  for  that  colony  or  district,  as  a  i^evcral  territo- 
rial donmin.*  Tliis  theory,  and  the  inferenci»s  which  those  ad- 
vocates of  the  royal  prer»>gftlive  who  admitted  Blackstone's  al- 
tenmtives,  based  upon  his  {issumption  that  the  American  colo- 
nies were  principally  of  the  latter  sort,"  were  not  only  con- 
stantly (M>ntr»>vertcd  by  the  colonists  thenuselvos,  but  by  many 
Engli.sh  publicists  of  the  time.'   And  it  nust  now  be  taken  as  a 

« ChJtty  oa  PrerogatJve*,  o,  lU  Chalmcr/it  Illit  of  RoroU  of  Am.  Col  ro\.  I.  ps. 
SOi,  1  JwJk.  66G.  Aiaericaa  Tract*,  vol  I ;  Dawn«jr'«  Defcjico  of  th«  N.  E.  C5wr- 
Xettt  p.  49, — "And  to  cotnf^alo  Ui«  oppnf»«lon,  wheu  th*v  upon  their  trial  cUim<>4  the 
privite^  oi"  KngiUhnvsn.  they  we«  tcoffinjtly  toM,  tbc«  tbiag»  troold  not  follow  thctn 
tu  the  eiuU  of  th«  «mh ;  unnmtnnU  intnlt,  &c." 

»  Kmrek't  Hi»t.  of  L«w  of  Shipplnj?,  p.  ISa  1  Cl«mlmfr»'«  OjMttiotw,  pp.  23,  195, 
220.  2.  Chalrn.  0^,  p.  2ttt,  209,  240.  Dr.  lUcfcard  I'ricc'*  OlaerrWlorw  oa  Ci»il 
Lib.        puh,  17C6. 
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settled  axiom  of  American  law,  tluit  tlio  territory  of  the  colonics 
wm  claimed  by  right  of  occupancy,  or  by  finding  it  "dcaert  and 
uncultivated  and  that  the  common  law  of  Ettghuid  first  ob- 
tained in  that  port  of  the  Empire  as  a  law  pcriional  to  th6  Eng- 
lish-born coloniHt,' 

B(^idcft  tlio  effect  of  tine  principle,  all  the  charters,  with  the 
single  exception  of  that  of  Pennfiylvania,*  declared  that  the  colo- 
niets  and  their  children  should  have  all  the  rights  of  subjects 
bom  in  England.' 

§  127.  But,  it  being  supposed  that  the  common  law  of  £ng> 
land  was  tluis  transplanted  with  the  British  colonist  to  America, 
and  was  tiiere  0{)erativ6  in  determining  his  rights  as  a  pnvato 
person,  another  question,  or  one  which  was  tlie  same  question 
— regarded  as  a  matter  of  public  law — arose, — upon  what  politi- 
cal authority  would  the  continuance  of  that  law,  as  the  territo- 
rial law  of  that  colony,  thereafter  depend  I 

According  to  the  views  of  the  Englisli  lawyers,  at  the  time 
of  the  settlement  of  the  colonics,  tlie  patent  gave  a  title  to  the 
soil,  but  prerog:.avc8  of  goveniment  could  only  be  exercised 
under  a  charter  from  tlie  crown.*  With  the  exception  of  the 
first  charter  of  Virginia,  of  1606,*  the  royal  charten?,  in  consti- 
tuting the  colonial  governments,  provided  that  the  local  legisla- 
tion should  not  be  contrary  to  the  laws  of  England,  or  tliat  it 
should  bo  confonnable  tis  near  as  might  bo  to  the  laws  of 
England ;  and  besides  this,  the  cluiriers,  as  before  noticed,  guar- 
anteed to  the  Et«glish  colonists  and  their  descendants  the  rights 
of  Hulijects  born  in  England.* 

'  Storft  C<n]:m.  §§  lSS-7,  ttwl  tbo  nmnerons  atttboritlM  rittA  thtn ;  and  for  the 
mocicm  Ettftluh  doctriuc,  Chttty  on  PrerogftUrsj^  SO.  Cititty'a  Comoter.  JUvr,  vol. 
I  p.  C3a.   Hex  r.  Braxsptoo,  18  K»«tV  R.  SSS. 

Mr.  >7c8crfcu,  however,  tilini;^^  deridttl  thl«  priitcipiv  43f  tho  Mr*«>a«l  txMii  of  tb«> 
common  Uw.  See  JcS(irx>a'«  C«m«poitiiifittc«,  vol  iv,  p.  176.  JeOcnioo,  helae  of  tbo 
a  prian  or  "  law  of  nature "  Khool,  could  b«  at  tto  loftt  for  a  biuu  upon  which  to 
Kit  icucb  rule*  of  action  at  1>«  might  a{^vo  o£ 

»  Story'*  Comm.  §  122. 

»  Sc«  pan,  rh.  viu   Story**  Comw.  J3.  L  ch.  16,  17. 

*  I  Bantr.  331.    1  Hili.  175. 

*  I  lien.  Stat.  57.  1  Rnnc  ri2,  18S.  The  code  of  r«guUt!cns  nnde  bj  th«t  king, 
however,  required  that  tho  local  ofdliuutcc»  diouM  coufona  to  the  law*  of  Englawil^  tud 
fhoald  not  touch  life  or  liiub.   Stor)''*  Comm.  §  U. 

*  In  rrfcrenco  to  the  fiwl  ehaner  of  Virginia,  1606,  Bancroft  »ay*,  vol.  \.  121 :  "  To 
the  tflugrant*  it  wm  pronii*cd  that  tltev  and  th<'3r  children  *hould  continue  to  be  En>;> 
li>{ittien — a  concetKon  which  tircurvd  them  rij^ts  on  rtturuing  to  Kogtond,  but>>S;red 
ui>  Uarrier  against  colonial  i^ju^t^ce.''    la  this  view  the  guaranty  of  the  r.ghXt 
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There  were  some  very  material  differen<!ee  in  tho  politicai 
conjtdtutioD  of  tbc«e  colonial  governments  in  being  rcspectivclj 
either  chartered,  proprietary,  or  provincial.*  Thm  dififcrence  in 
tbe  investiture  of  political  rights  naturally  occasioned,  in  the 
carHer  period  of  their  settlement,  important  differences  between 
tbe  colonies  ia  respect  to  the  recognition  of  pnvatc  liberties,  or 
tlie  foundation  of  the  ngbts  of  private  individuals  under  public 
law, 

§  128.  Tiie  New  England  colonial  govenimcnta  were,  how- 
ever»  also  based  on  an  exirflordinary  foundation,  having,  within 
their  seversd  Jurisdictions  at  least,  a  recognised  political  exist- 
once  and  validity,  in  the  voluntary  compact  of  tliose  in  each  who 
agreed  in  constituting  themselves  the  origintd  "  freemen,**  and 
in  their  Individual  adcnowledgment  of  the  power  of  the  whole 
body  of  freemen*  to  legislate  as  a  ^^olitical  state  by  the  voice  of 
the  majority. 

The  first  settlers  of  Plymo  itli  colony  in  Hassachusetts  en- 
tered into  a  compact  for  government  before  the  landing,  by 
which  they  combined  themselves  together  into  a  civil  state  or 
body  politic,  mutually  promising  "  all  due  submission  and  obe- 
dience" to  "(such  just  and  equal  laws  and  ordinances,  acts,  con- 
stitutions and  officers  from  time  to  time  as  shall  be  thought  most 
meet  and  convenient  for  the  general  good  of  the  colony ; "  *  and 
tinder  this  voluntary  association  they  aftcr^rards  gradually  as- 
sumed, xtnthout  any  charter  from  the  cro-ivn,  all  powers  of  gov- 
ernment for  local  pur|>o«C8.*  The  governments  of  Bhode  Island, 

•eiMMi  \)j  trnry  E8g^l(^ma«  in  BngUnd  hy  ihtt  kw  of  tiift  Iwvi  Hi  not  0{wmt«  m  » tAw 
{»  tivs  o^y,  Hnt  ihU  hva^ihtt  view  «f  tite  effcel  of  «iwtt  a goAm»t««  wlttdti  hn* 
\ma  Mtktm  hy  mmt  writem 00  thlstat^eel  It  U  getMminjfacm^tbreidl  to  bute  hid  thv 
taxm  «Si!ct  M  tht  fro'dtha  e>ft«rwArd»  {siMedl  In  tbs  eluutmii  ttutl  tlsv  local  {c^l«> 
tion  t^hmU  not  be  ootttnuy  to  ibe  l&wi  of  EngUiwi  T^tt  loc«{  gsmntment^  nnier  ihe 
mxmd  VIrgNa  cbiuier  ia&  tht  extn^r^itaiy  gr&nl  d*  power  to  cdtmel!  of  ihtt 
oomjiooy  in  Kfigi««dl»  tbernio  coj9t«il»«il  (idetfotui  IS^  jid),  «ee»dl  to  hnvo  aitrilmtdi  no 
eSect  to  th«  guAjmntco  dT  rkbt*  in  th»  iadlTldttal  txAotolet*.  A  eode  of  mar^tA  Uw 
HTM.  ftt  ot«e  jjwrio^  tbo  taw  of  VitigiAlau  Sdrvittnie  for  o  Umftdi  {wtiod  wui  tibc  coui- 
moo  jwnidt^  annoxod  to  tHfili^olStReea.*  I  Bute,  !S1,  t&SL 

*  I  IUa.  Comm^  f.  ICHI.  Cfallt|'  i  Commer.  Law,  i.  p.  348,  Chittjf  on  Pnreg»- 
^^J&  80.  C^vtiir*       of  t3^«  Com Utntioo.  1.  Yfi.  4, 6. 

*  iHa  fmmmi  belsgt  liowm'sr,  oolf  a  timttod  mwtW  of  t^o  (nlt(ib{t«»tjt,  «»i  ihdt 
aeJfH&tftei!$m«Mtf  tvm  if  morally  &»d  |M!l!eflll]r|a*ti£bl)K  b«log  in  aomo  ton  a  utarj)«» 
<ioB,  thai  iiA,  baving  »o  ori^tM^  foomatfcm  in  mibih  tm. 

*  I  Chalii»r»'a  Antait,  f,  103.  3  Baae.  809. 

*  Stor.*'a  Comm.  ff'  CIS,  S6.   J  Baue.  |^  3  Hwtcli.  Hlit.,  Apj».  L 


ITEW  SHOLAIfD  GOVESKKEKTS. 


m 


Hartford  and  New  Hnven,  were  first  formed  under  voluntaiy 
compacts.' 

The  authoritiea  of  the  colony  of  MaesaclwBetta  Bay,  tliotigh 
claiming  to  act  under  tlie  charttjr  of  government  of  1628  to  io 
freemen  and  aMociatea  or  corporators  of  the  Company  organised 
in  England,  whicli  contained  provisions  gtiarantceing  common 
law  rights  to  the  colonists  and  limitbg  the  legislative  power  of 
that  Company,  acted  from  tJio  outset  under  a  view  of  their 
indGpendftiiee  of  the  imperial  authority,  which  difiered  t^efiumiy 
iVom  the  political  doctrines  entertained  in  the  more  southern  col* 
onics,  whose  constitution  had  been  more  definitely  settled  at  their 
foundation.  In  Mai^achusetts,  the  original  emigrants  and  their 
immediate  successors  regarded  themselves  as  founding  a  state 
on  principles  of  natural  ethics  and  revealed  religion,  indepen* 
dently  of  any  positive  law  derived  iVom  apre-existing  political  au- 
thority. •  In  tins  original  charto:"  thera  was  no  provision  se- 
curing to  tlio  actual  colonists,  as  inhahitanfs  who  might  or  might 
not  be  connected  witib  the  corporate  body  In  England,  any  share 
in  the  local  government; »  and  tlso  elective  franchise,  or  the 
capacity  of  being  a  freeman  of  the  colony,  even  aflcr  the  trrnis- 
fer  of  the  corporate  government  from  England  to  America  in 
16S0,  was  made  by  tlio  grantees  of  the  charter,  or  the  so  called 
**  freemen  "  and  associates  of  the  Company,  to  depend  on  church 
membership.*  Tlioir  civil  polity  being  in  a  great  degree  iden- 
tified vvitli  tlieir  ecclesiastical  constitutions,  the  scriptures  of  the 
Old  and  New  Testaments  were  for  a  time  regarded  m  part  of 
their  civil  law  as  well  as  the  highest  rule  of  moral  duty. '  The 

*  I  Biu«t.  f-S,  403.  I  <Srtlmm'»  AanjOs,  1 1Vmnlmir»  Hltt,  27.  I  Pit- 
kin's Hiti.» 

*  IlmWs  HUt  Iaw  of  Sitipctng,  p.  IS8.  StotT't  Comm.,  §  67.  I  Btme.  43f.  I 
Bntch.  fJM,  p.  9Sl,  34  ed.  It  wilt  m  mnembm^  t^at  U»  poUtka!  Snj^ltnUon  of  al! 
t&s  other  Kew  Engiand  ocklmsle*  wa«,  in  a  otntftln  it^e(»t  4erSired  from  or  Uwwd  u{>on  tbe 
Mv^KU^eoco  of  tbe  MaMftcbtmtts  colony.  See  p«*tf  cU.  vt. 

« I  Httd.  ISO.   Starf*  Cfftm.  f  m, 

*  Aneiimt  Chutem  p.  117.  f  Hotck  BUt  p.  S8,  QS^  Vots.  I  Holme***  AnonK 
2SI.  I  Sao&  360.  TUtt  tsmtit,  tli«  iKwdmiuif  xxAj^t  be  a  metnb«r  of  tfto  olmrcb  tmi 
ihmfntt  ft  iVe«maa  oTtltft  Cotnptmj.*^  ItiUi  iit  *«ef  tmltkely ;  !t  m$  probabtf  atfotoed 
thflt  tlio  etooior  «bottl4  tiiso  h«  «  ftma  mi  /ttr£r;  womes  aod  tniimrs,  if  oietQ^rs  4^ 
c!tQrohe«,  w«fe  ska  ^turfijbn  deotont. 

*  I  Utm.  Rftcord*.  p.  174.  3  HnteblaKm'c  Bin.  f,  a  *'Fn)m  1840  to  1660  ttu; 
a»jpni«c}ie4  my  nosr  to  an  independettl  commonmuutb,  and  daring  this  period  turn* 
jkieA  a  »y$t*m  of  U«»  $xA  govmiiaeral»  tba  ploo  of  wUtc^h  titejr  bsa  l>dfor6  itM  axiA 
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mtrijction  on  the  local  govemmout  bj  Uio  law  of  England  was 
from  ttmc  to  time  acknowledged  by  the  authorities.  Aa  in  the 
dxK^iiuration  of  tlie  General  Coiurt  in  1001,  entitled — "  Concerning 
our  Libertie*;"  Art.  O,  "The  Governor,  Deputy  Governor,  As- 
sbtants  and  Beprcae&tatives  or  Pepntica  have  fail  power,  &c. 
ecclesiAsitcal  and  civU,  without  appeal ;  except  laws  repugnant 
to  tlic  laws  of  England."  *  But^  until  the  l^emodelling  of  tlio 
colonial  gov^nunent  of  Ma8«achii»ett«  under  the  charter  of  Wil- 
liam and  Hary,  1601,  constituting  a  pro%'incial  government  su- 
perseding the  two  governments  of  Plymouth  colony  and  MiiSi^a- 
chusctta  Bay,  the  General  CJourt,  constituted  either  of  the  "  free- 
men "  in  person,  or  their  elected  rcpreeentativcKB,  in  exerting 
powers  wliieb  were  contested  aa  dcrogalor)"  to  the  supremacy  of 
the  king  and  parliament,  or  contrary  to  fJio  public  law  of  tho 
Empire,  sometimes  exerted  tliem  in  a  manner  derogatory  of  com 
mon  law  rights  in  their  fellow-subjects— rights  existing  under  the 
guaranteed  private  law  of  the  colony.*  For  a  long  period  al^or 
their  first  settlement  tho  New  Ejtgland  coloniea  seem  to  have 

begoa  !o  ejtwmte.   I»  ihU  fJwy  iemrivi  from  thcJr  cJwrtcir,  m\i  inxtemA  of  mftkina;  tie 
kw»cf  St^liuml  d!»  gjmmU'Hotk  of  ife«lr  &)A<»  tltny  fntmnA  tt»e  law  o<  Uom*r 
*  I  Hutol&  Hist  tf^  snt, 

»  1  'nti«cU.Hl«t  p.  8S,  H,  w*a  2  iJo  p.  !1  Protest  of  Mawrfcfe       CUM  in 
I  Snick  lliiA,    U5.  ,  Answer  of  C<w«m  U  fi?r  tl»«  N.  K.  oalo»le»  to «}»  Privy  Cowiwill 
on  Mottm'n  pwltiijn^  l&U.   I  UuVch.  Hi**,  2Sl,  24.  cd.  330,  34  «d. ;  his  viow  of  ilie 
MmmiimBm  tbeoiy  of  et>miimMit.  2  Ctwiiaer*'*  Oplntonn,  p.  31. 1  HilcL  1S3,  I9S, 
m.  247,  358^  26S,  37^  370, 8ia 

CaMort^Bratm«»(t6m  ChoImeniV  FoHt!o«}  Aan.  jj.  1*9.  Ymwg'*  Chron- 
{(!li!««f  Win**. !»,  SST,  WM,    i  Gnknmt''t  tSUiL  p.  317. 

la  CoMftcciittttt  miwtf  l»w*«f  I8SI,Tlile  &I,  JfewsfeltM."--''  An  mi »I«tJog  to  relWtm* 
•odistlfti  Had  coflgrcgftUonC  a  nrfio  h  aiJjKmded,  giving  na  fnlw««lftg  tttinrntwy  the 
tefi^tbn  of  Uw  ootonji'  ttaJ  Stato  l)««iingt»i  tliU  ieplo.  It  it  ih«n  mn»tktA :  *'  Tbo 
obksciof  ottr  aneKWrtors  In  cmlgfRtitii;  to  Uio  conntry,  w**  to  ci\}oiy  ifadr  rnUglon,  not 
oiily  free  from  perascatlon,  bttl  withomt  Jntemtpllott  frosa  Citridiiasttof  dificttijt  8«»- 
timc»t«.  Tbmr  wese  idanrQUM  of  mnbtalnli;^  a  noUbrmitr  of  dloe(r!»G  lutd  of  worship. 
Tbs  tn»  principkft  of  rollgimw  Mhmy  wertt  oot  then  kn«»Tn  ia  any  Chiirtiim  comitry, 
ftndi  toiorntiffii  vat  tm  iho  vlittttt  of  tii«  ngo.  A«CM'«llngiif,  on  tltelr  anrivn)  th«/  fnnued ' 
»n  «a]{e«k»tic«i  ««eMitjtutio»,'*  iui,  &«,  Tb«  ]>oi<it  to  b«  OQtiB>c«i  h«r«  i<  not  that 
tijarf  bad  wro«f  {daasaibdot  tm  rights  of  eomttknos  a»d  nUgiott»  wonblp,  (wltich  may 
or  may  not  tw  tn»e,)  h«t  that  thay  »»ax|>(»d  a  prerogati v«  of  toverntgctv  over  their  'fclloiir- 
tttbjo«t«.  It  t»ay  he  admitted  that  the  enforc«t8«oc  of  UiHt  tm  enMM  and  form  of  wof> 
ship  i»  th«  d»^  of  thft  ««t«,  and  that  the  cttcd  «nd  form  of  worship  edoptftd  hv  Hvi 
ooloniittt  MfM  mi  ttm  im.  Htill  the  t{tteitia«t  i»— tt»d  they  th«  legal  right,  ptibtio'i aw, 
to  exelfiMlo  tram  thf  k  Umit»  or  oiherwiM  pttttiah  thcNie  of  their  f(»How-«u%(!«t»  who,  in 
England,  m!|^t  havo  «{uniiy  diir«r«i  front  thtm  uttd  yet  have  htt«n  unntotocted  ty  the 
law  of  the  hmd  ? 

For  etlwr  roeent  defenoe«of  the  New  England  fprnromentt,  «a  North  Am.  Quart. 
Itov.,  Ocs.  ISStt  Oct.  ISiSS,  and  among  (he  armual  addrtunea  Mtm  ilte  New  Ei^tand 
SodMy  in    Y.  the  di«eoam  of  J.  P.  flaU,  Esq.,  i>eo.  Ui^  1847. 
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acknowlodged  no  basis  for  the  liberties  of  tlio  individual  in- 
habitant beyond  tlio  will  of  tJio  local  power.  And,  whether  thoy 
were,  severally,  at  pailicular  period*  oligarchical,'  or  pure  demoo 
niakSf  the  govenunent  representing  Uio  will  pf  the  zntyority  of 
the  electors  claimed  to  be  the  possessor  of  a  sovereign  power  in 
matters  oi*  private  law. 

§  From  time  to  time  declarations  wore  mode  by  the  dif- 
ferent colonial  govenunonte,  witli  greater  or  Icsa  solemnity,  in 
.  fonn  nearly  approaching  !]&(agnft  Oharta  and  tlie  English  bilk  of 
nghts,  in  which  "  the  law  of  tJie  land  "  was  referred  as  the  safo- 
giiard  of  the  rigltts  and  liberties  of  the  free  inhabitants.  But  tliese 
appear  to  have  been  put  forth,  like  tlieir  great  originals  at  the 
time  of  their  promulgation,  rather  as  guarante<»  against  viola- 
tions of  tlie  laws  of  t!io  land  by  arbitrary  executive  power,  than 
as  appeals  to  common  law  and  tlioso  charters  and  bills  of  rights 
as  of  constant  effect  against  the  eupremticy  of  tlte  legislature.' 
They  were  probably  meant  for  protests  against  the  arbitrary  action 
of  the  imperial  govoromont,  whether  legislative  or  executive, 
rather  than  pledges  against  the  abuse  of  that  power  which  was 
deemed  to  be  vested  in  tiie  local  government  In  some  instances 
where  tlio  common  law  of  England  was  rccognijsed  by  tiio  colo* 
nial  auUiority  as  the  foundation  of  tine  rights  of  private  persons, 
tlic  power  of  sovereignty  to  alter  tlmt  law  was  at  tijo  aamo  time 
implied  to  bo  resident  in  the  provincial  government  j  as  by  the 
declaration  in  the  Plymouth  laws,  published  1636,  in  the  first 
article — "  wo  tlio  associates  of  the  colony  of  New  Flymouth, 
coming  hitlier  as  froeboni  subjects  of  tlio  kingdom  of  England, 
endowed  with  all  and  singtilar  the  privileges  belonging  to  such, 
&c."— and  in  the  fourth  artich'* — "  that  no  person  in  this  gov- 
ornment  shall  Buffer  or  be  indamagod  in  respect  to  life,  limb, 
lilicrty,  good  name  or  estate,  under  color  of  law  or  countenance 
of  authority,  but  by  virtue  of  some  express  law  of  the  General 
Court  of  this  colony,  or  the  good  and  equitable  Jaws  of  our  na- 
tion, suitable  for  us  in  matters  which  arc  of  a  civil  nattire,  (ns  by 

>  CoQip.  Wft^bnm't  JttdtoiiU  Ulst,  of  Hum.  Ch.  \.  tedbroni'*  FUb  Dutliug,  writ- 
tan  About  mo  <«m;  Mm,  Hbt.  CoXL  SA  Mrki^  vol  iU.)  t  Hatc^  Hilt,  p,  nm.  I 
Eauc  48t-4M.  S  Bnne.  !  UM,  m. 

Cottt{iiu«  Uopatt  af  ihtt  Uoum  of  Ddt^tci*,  YiisUiU,  179^9,  on  ihi  Alka  «tKl 
SextUiot)  l&vt,  Eau(toIpti'«  Ed.  |V 
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the  court  hore  hRth  been  AccuAtomGd,)  ulieroin  wo  have  no  par- 
ticular law  oX  our  own,"  &c  And  very  BJinilar  in  effect  to  tins 
waft  the  act  of  the  legislature  of  South  Carolina  in  1712,  rocog^- 
ninng  the  binding  force  of  the  common  law,  as  modified  by 
certain  specified  statutes  in  amondrnent  of  it,  "  but  only  when 
not  inconsifitcnt  with  tlio  particular  constitutions,  customs  and 
laws  of  this  province."  ' 

§  130.  A  power  in  the  common  law,  operating  as  a  personal 
law  to  limit  the  extent  of  colonial  legislation  in  matters  of  pri- 
vate law  was,  however,  in  the  colonies  tltemselvcs,  constantly 
asserted  by  thom  who  believed  tlieir  native  rights  infringed  un- 
der colonial  laws,  whether  the  body  promulgating  those  la^vs 
existed  on  the  den\ocratic  bfisis^  or  as  the  orgun  of  a  provincial 
praetor,  or  of  an  individual  proprietor.  In  Massachusetts  the 
aristocratic  and  tlieocratic  parties  were  compelled  to  abandon 
their  view  of  tho  foundation  of  their  civil  state  by  the  interven- 
tion of  Uie  royal  power  and  the  influx  of  immigrants  entertain- 
ing different  opinions  in  matters  of  religion  or  of  ecclesiastical 
polity,'  And  in  all  the  colonies  tho  equality  of  all  IVee  subjects 
of  the  empire,  in  respect  to  the  rights  of  civil  citizenship  under 
the  local  government,  became  established.  Even  in  the  prov- 
inces acquired  by  conquest,  the  personal  extent  of  the  common 
law  was  constantly  claimed  by  tlie  English  inhabitants.*  Ihe 
Dtike  of  York's  patent  or  charter  of  tlie  provinces  acquired  from 
Holland,  empowered  h'.m  and  his  assigns  to  govern  the  inhab- 
itants by  such  ordinances  as  he  and  his  assigns  should  establish ; 
but  the  assembly  of  East  Jersey  in  1680,  told  the  governor  that 
it  waa  not  on  th«>  king's  letters  patent  to  the  Duke  of  York,  but 

•  2  Hili.  27»,  tati  mt  Ck.  ru  taws  of  3.  C  KnlckertKKsIt©*'*  Hlit  of  New  York. 
B.  ST.  c«  9.  **  !ti  fitet  UiA  M^mybuHleft  fttvi  lii«ir  t^iuiiu,  tlt«  Vimioiiuu,  wtrs  rrortiMnted 
(9  WHtlam  K1«lt  lu  offM*  (tw»  that  mine  origfniii  fiUwk  iu  tilii  t)!tt«r«»etnleis  Uts  Timo- 
li^  or  Y«bIm«  nAlm  of  the  Entt :  hftWng  Ukh  coma  wtr  to  iMt  eonntty  for  tba  liimty 
of  e«a«elm.%  or  in  other  wodin,  (o  the  m  the/  pl««t«d  >  tho  Yuaket*  tokfog  to  prAjr. 
\ng  «wdl  ttOMj'fBikinff  end  co»v«rtIitg  QB«ker»{  tod  ttio  SmitlMrmeini  to  hom-ndag 

*  Sm  mngfA  kKter  of  Jtuw  2$,  I6S3,  tn  Mua.  Hee«^!(ll,  Vol  m,  pwrt  3,  pp. 
]S4, 167,  twrniiam  of  tho  Oonenil  Court  modifjring  th«  naqoWte*  for  (ko  «Iao- 
tiva  (nuiMm,  b  tke  mu»«,  117,  SS3 ;  nUo  ia  Cbkttirt,  &c«,  p.  S17»  smi  eliArtor 
of  tCOl,  ia  Um»  ituao,  pi.  S9.  Story'*  Comm.  1 71.   1  B«oe.  4SI-4S5. 

*  In  3  ^I^nntt^Uut  FMboldei^  (ft.  ISS,  ITS.  It  i$  <urg«oiI  Uuu  Now  York  m»  not  09tt- 
nijtttrii^  bjr  ^ktof  m  »  ooiw)tM»«a<io«Dliy,  W  u  » jpiit  of  ntoro  (tadkot  colony  of 
KowEi^uad.  iUHlfl««  1  Smitk't  Btit.,  N.  Y.,  Appi,  «.  fi. 
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on  "  the  groat  charter  of  England"  that  thoy  relied  as  "  tltc  only 
mlo,  privilege  and  joint  safety  of  every  freebom  Engliabisan."  * 

Tlio  colonists  claimed  tliat  the  common  law,  tbnf  having  a 
personal  extent,  fixed  their  social  and  civil  rights  as  much  as 
tho«o  of  British  subject  in  England,  and  tliat  this  was  a  protec- 
tion against  both  tlie  colonial  and  tho  imperial  IcgisUitivo  power 
when  acting  separatdij;  in  short,  Uiat  their  rights  known  as 
common  law  rights,  or  the  rights  of  tho  1^  subject  of  British 
birth,  could  not  be  divested  except  by  a  national  law — luttiontil 
because  applv'ing  to  tlie  British  subject  in  England  as  well  as  in 
tho  colony,  and  that  in  the  making  of  such  law  their  several 
will  was  entitled  to  be  represented,  as  an  element  of  the  national 
will,  in  virtue  of  tlie  common  law  regarded  as  tlie  public  law  of 
tJie  empire,  or  the  law  of  political  constitution^' 

Buring  the  colonial  period  in  the  eighteenth  centnryi  the  ex- 
tent of  the  common  law  of  England  in  determining  tlie  rights 
of  tlio  Britisli-bom  colonists  and  tlieir  descendants^  in  America, 
became  generally  recognized  in  matters  of  private  law.  The 
question  of  its  operation  in  tlio  public  Inw  of  the  empire,  or  in 
determining  tho  public  rights  of  the  colonists,  continued  to  be 
tlio  subject  of  controversy  between  them  and  tlie  parent  coun- 
try, terminated  only  by  the  revolution.  For  it  was  by  resting 
on  tlie  common  law,  as  tho  public  law  of  tho  nation,  tliat  the 
colonists  claimed  to  bo  governed  by  laws  in  the  making  of  which 

*  Letming  &  Sfitoet'*  CoL  pjp.  661,  083.   8  Hlld.  p.  Sa 

*  An  Hlitoric*!  Diiie«am  fX  the  Ut4for»iit)r  ist  Ibo  <}oir«ntm«nt  of  EajAuA,  by  N»> 
thsnle]  Bmoo,  of  GttM  Inav,  ( 1S47)  p.  (S5.  *'  Tbo  aext  voA  m>A  oaoxImnAA^  oegm 
of  flU  the  ffw^  U  llu»t  of  lh«  Fn«  men,  Ai»d«ot|j  tt3M.  JFatit^  or  (n«  bora«  or  mxk 
lU  Mrs  b«nt*  fn«  tram  sS  yoko  of  |>owtr,  woi  ftem  aU  Lntr  of  cwaooUioa  otI»er  tSuui 
wbnt  U  mw&t  hy  hl«  voItutiaiyeoflMnt;  for  nU  f;«etr'<'n  have  Tot«i  \u  Um  maktitg  taA 
tfx««()tinff  of  tl»  getHTBll  Lavs  of  th«  Klnfldomo,* 

K.  V.  Evcnios  Exprnii,  I>ee«  33,  1S43.  Hoa  Baftu  CboKite**  Oratkm  twfiiro  the 
Kew  Kofflnoi}  Soetetjr  !tt  Kew  York  t  ifieiiklnff  of  ti^  raddknoo  of  liiofUia  Esq^  Purl* 
um  in  u«aeY»f  Surftawnriaodi.  ISSd^lSjiS,  emliu  {nfittenoe  ttpon  tiunn,— ^'Tton.  vim  a 
ctAte  wiiboat  a  kifl|;  or  noble*  t  titer*,  wm  •  chiurch  wtclMnt  •  hUkvif  t  (lT«ia«i>dla<u 
kppbaMt,)  ttwfv, «««  a  poopla  mrmmi  bjr  Uw*  of  tbdr  omt  maUtig  attdi  bjr  tvlkt*  of 
imx  owa  ohoo«ing.**  2f  iab  Pikrlm  (*wm  PmA  b  Q«n«Tii  tito  nmiA  of  ibeir  iufiutt 
rtato,  H  wottU  b«  a  Cttriott*  nomeet  of  im|ttlr;;ir,  wlt^lwr  Got»va  wan  it  tliai  tima  aa 
4^ig<Mcblo  or  a  ilcimocratio  x«|»otk^  aeeoraittg  to  ih«  modem  deSitltfon*  (lee  Loo^ 
CjxX,  toe.  CNmsva).  Bat  In  WMtot<er  U»o  SfoautcbuMfU  ootoniila  out/  ba«8  Umd  tbatr 
twau-IttcAl,  tbo  drU  liberty  of  tbo  nattoa  whtoh  e«iU  itielf  tbo  Poopio  of  tbo  UniUfti 
State*  U  ia  a  great  4egr»»  attribtttabto  (o  tlio  fiwc  ibat  (i«»>««Ht«  waa  not  **  witboat  a 
king ; "  eodl  if  reiigiooi  t!ber^|r  ba>  tticoeaMAiUy  t)««n  ntaloiainodi  ia  ttw  Statae  tJut  wUb 
jolt  pride  vea«yato  tliem  an  tno  roundotv,  it  mijittt  tnottor  •tt!(t~H  waa  oot  booacua 
there  wa«  no  blaliop,  but  b«c«tu«  bi^ttu;!*  wre  ik>  m»uy. 
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tliey  had  themselves  shared  by  tkoir  representatives ;  and,  bo- 
cause  nnrepreecnted  in  parliament,  tliey  denied  its  power  to  leg- 
islate for  thorn  in  looa!  matters.* 

§  181.  Bnt  the  power  of  sovereignty  to  alter  all  private  law 
must  have  existed  somewhere,  so  far  as  such  a  power  con  exist ; 
and,  as  to  the  colonics,  it  was  to  bo  found,  according  to  cither 
the  tory  or  che  liboral  theory — in  the  parliament  of  England, 
tlie  king  md  tbo  colonial  legislature ;  according  to  tlio  nature 
of  tlie  subject,  cither  severally,  or  all  united.  The  limits  be- 
tween tliese  co-ciisting  sources  of'.»«w  were  never  system  atic  ally 
lefincd,  and  naturally  received  a  variety  of  constniction.  But, 
whatever  may  have  been  the  tnie  legal  limits  of  the  power  of 
parliament  in  reference  to  tlm  colonies,  since  tlioir  ijucmational 
and  commercial  jwlicy  still  continued,  of  necessity,  to  be  con- 
nected with  that  of  England,  tlio  statutes  of  parliament  affect- 
ing nuch  relations  must  have  been  indisputably  operative  during 
tlie  colonial  period.* 

Tlio  leginlative  declarations  of  tlio  colonial  govcmmentB, 
in  the  nature  of  bills  of  rights,  oven  if  not  intended  only  as 
bulwarks  ngainst  arbitrary  executive  power,  seem  to  be  founded 
on  the  theory  that  a  parliament,  or  the  constituted  logiHlaturo, 
is  the  dcpositarj'  of  the  sum  of  sovereign  power,  a«d  the  source 
and  ultimate  arbiter  of  all  law  ;*  and  this,  whether  the  colonial 
legislature  was  considered  as  fonncd  by  royal  charter,  or  by  the 
voluntary  consent  of  the  freemen  of  the  colony.* 

It  has  8..  motimcs  been  asserted  by  lilnglit^h  jurii^l.^  that  the 
power  of  the  British  parliament  is  controlled,  to  some  degree,  by 
common  law ;  which  control  might  bo  exercised  by  the  judge*., 
in  declaring  it»  acts  void;  and  that  under  the  term  common  hw 

'  1  B«»e.  443.  I>aM«tc«6a  on  JuriKtlctioa,  Pref.  ix.  Dficlnration  of  tht>  CongroAi 
of  Uitt  alM  ColonH  1769 Slor/«  Cornm^  g  190.  1  PitkiuV  HUt.  'jm,  286,  340, 
944. 

♦  Smttb'd  Weultb  of  NatJoci*,  B.  tv.  e.  7.  1  Ch«lmOT»'«  OpInJon*,  p.  201.  ChUiy 
oa  PrMt^titr,  o.  UL  Stoke*  i  Cooti  of  tbo  Briii*h  C<J.  Dedarntion  of  %hti»  (if  the 
CotitltMittiiil  CoKw^i*,  1774,  FUsHol  4.  Stoi/tCoTOm.  §  194,  note,  Vlrf^la  Hup^at  of 
179$.  (allro  nvA  Mdition  Uin,)  lt«n4ot|>lt'*  KdL  1880,  p.  2 IS.  Cnitii'*  Hiit,  of  the 
OemrtitTttioa,  l,  i».     31,  nnd  itenerallx  on  thew  point*,  Stotft  Comm.  H.  i.,  c.  IC,  17. 

"TUU  U  the  <lectrii»  of  1  Ch«lm«ri'«  Ojrfolon*,  p.  1. 

*  Dnitn  in  C«niM«t{«nt  and  Rhode  Inlnmi,  daring  the  earljr  periods  of  their  politl* 
Ml  exbtenc*,  tlw  i»odjr  of  tbo  cloetor*  or  "firooratm,*  ta%y  ho  taken  to  havo  bcon  tl«o 
«etoai  KQvtfmffi«tU  and  po»-«:ior  ttf  potiUcal  powvr.  Contptrs  UiincroIV*i  ili»t.  vol.  i., 
for  the  politieul  hls«»;}'  of  thtj«t  caloaie«. 


nnttiml  right  or  rooson  is  Inclndod,  oe  a  nilo  of  distinct  OAistenoo, 
cApnbie  of  being  separately  rocogiiizod  by  the  tribuntU.  Tlras  8ir 
Henry  Finch,  in  a  IVcatifw?  on  the  law  of  £ngl&ndf  pp.  74-70,  dih 
claree,  that  positive  statutes  contrary  to  common  law,  reason  and 
nature  are  void ;  and  in  B->nham'6  cas«,  8  Coke,  118,  it  is  said,  and 
it  appears  in  our  books,  that  in  many  cases  common  I&w  doth  con- 
trol acts  of  parliament;  for  when  an  act  is  against  common  right 
and  ren^n,  or  repugnant,  or  impossible  to  bo  performed,  the  com- 
mon law  will  control  it  and  adjudge  Buch  acts  to  be  void ; "  citing 
some  of  the  older  cajfcs,  wherein  common  law  rulea  of  the  most 
constant  opplication  have  been  used  to  lituit  the  apparent  effect 
of  Acts  of  parliament.  And  by  Hobart,  0.  J.  it  is  said  that 
an  act  of  Parliament  made  against  natural  equity,  as  to  malco 
a  man  judge  in  his  own  cause,  is  void  in  itself,  for  jura  nutuno 
sunt  immutabiliO)  and  they  are  legea  legiim."  (Day  v.  Savage, 
Hobart's  R.  87.)  Holt,  0.  J.  in  The  city  of  London  t>.  Wood,  12 
Modern  R.  €88,  says  that  paviiaraont  can  do  no  wrong;  though 
it  may  do  seveml  tilings  that  look  pretty  odd ;  tliat  it  may  dis* 
charge  a  man  from  his  allegiance,  but  cannot  make  one  tliat  lives 
under  a  government  both  judge  and  party ;  that  it  cannot  make 
adultcrj'  lawful,  though  it  may  annul  the  marriage  of  A  with  H 
and  n»ako  her  tl»e  wife  vf  C."  But  Coke,  in  4  Institutes,  3(1,  says 
of  the  power  of  parliaTnent,  that "  it  is  transcendent  and  absolute, 
and  that  it  cannot  be  confined,  citlicr  for  causes  or  persons,  within 
any  bounds."  And  Blackstone,  in  1  Comm.  p.  161,  saye  that "  it 
can  do  every  tiling  that  ia  not  naturally  impossible,"  that  "  it 
both  sovereign  and  uncontrollable  authority  in  the  makijig,  con- 
finning,  enlarging,  restraining,  abrogating,  repealing,  reviving 
and  expounding  of  law,  conceniing  matters  of  all  possible  do- 
nominations,  ecclesiastical  or  temporal,  civil,  military,  maritime 
or  criminal ;  this  being  tlie  place  where  tlmt  absolute  despotic 
power,  which  in  all  govenunonts  must  reside  somewhere,  is  in- 
trusted  by  the  constitution  of  these  kingtlouts."  » 

AYith  regard  to  laws  impossible  to  be  executed  they  must  bo 
of  nccci^uity,  legally  as  well  as  naturally,  void,  since  no  judicial 

«  A»i  compttrt  Bacon**  Abrtljf  .SY<rf«f(!»,  A.    Dtmrrii  on  Stiitat«<s  pp.  643-447.  . 
Tho  pa«Mi|;e«  in  nmctoii,  Fleta  hikI  th«  Mimwr  which  »p«*k  of  tb»  hw  of  natctv  M 
finmutfthlo  by  tho  Ifiipulntivc  power  of  iho  ttat«,  aro  onW  t«pfttitiot»  of      Inogtutgo  of 
Jasii»]is&'«  Itt«titiit(^,  and  mnrt  ycc«h<o  xU  wroe  exposStUw.  Soo  tl»  next  ch»p<«r. 


07  cxeotttive' power  can  ^re  Uiem  an  effect  contraxy  to  their 
own  natare.  Blackstoso  says,  Comm.  toL  1,  p.  91 :  **  Acts  of 
parliament  that  are  impos^ble  to  jbe  performed  are  of  no  iralidi- 
I  a&d  if  there  anso  oat  of  them  a>lIat6nUly  any  absurd  cause* 
qneneesy  manlfesUy  contradictory  to  common  reason,  they  are, 
with  regard  to  those  collateral  i!on&equence0,  void.  X  lay  down 
the  rnb  wldi  these  reitiictiona ;  thongh  X  know  h  is  generally 
laid  down  more  laigelj,  that  acts  of  parliament  contrary  to  rea- 
son are  void.  But  if  the  parliament  will  poeilivdy  enact  a 
thing  to  he  done  which  is  nnreasonable,  I  know  no  power  in  the 
ordinary  forms  of  the  constttntion  that  is  vested  with  authority 
to  control  it :  and  the  eseamples  nsnally  allf^ed  in  support 
this  sense  of  the  rule  do  none  of  tliem  prove,  that  whero  the 
main  object  of  a  statnte  is  nnreasonahle,  the  Judges  are  at  lib* 
erty  to  reject  it :  for  that  were  to  set  the  Judicial  power  above 
ibat  of  die  l(^lative,  which  would  be  subversive  of  all  gov- 
ernment^' Mr.  Christian's  note  to  this  passage  conclnd<»  as  fdi* 
lows : — but  where  the  mgnificaUon  of  a  statute  is  manifest,  no 
Atttliority  less  than  that  of  parliament  cim  retrain  Its  opem> 
tion.''  The  conclusion  of  Sir  Hattltew  Hale  nspecting  the  power 
of  parliatncnt  is  equal  to  a  deiSniUon  of  the  supreme  Icgtslattve 
and  judicial  power  of  every  state  or  nation: — this  being  tlio 
highest  and  greatest  const  over  which  none  other  can  have  Ju- 
nsdiction,  if  by  any  means  a  mi^vcmment  should  any  way 
fall  upon  it,  tlie  subjects  of  this  Hngdom  are  lefl  without  all 
manner  of  remedy."  *  Prom  these  various  authorities  it  may  be 
inferred  to  be  the  theoty  of  tlie  public  municipal  (national)  law 
of  the  British  Empire,*  that  the  entire  sovereignty  of  tlie  nation 
is  v^ted,  or  as  may  be  sdd,  has  pn$mrdutl  existence  (by  right 
above  law),  in  the  legislating  body  or  J)odiefi-~king,  lords  or 
commons,  or  the  three  united ;  including  under  this  designation 
all  colonial  or  local  legislative  bodies.  Ail  that  sovereign  power 

«b«n  Mi  for  eomnoR  kw  {  ths  ttAtoto  of  W<sttmtii«t«r«43  Biw.  S,  c  1 1  **  It  U 
AMCited  Mid  AcconSed  (hut  tibo  grwitelwter  Mi  libs  eiwrter  of  tb«  (ttmi  tw  hMis» 
ftod  kvpt  in  Alt  {Ktlntj^  and  if  (injr  tUitttto  ho  mwki  to  ^etmUiurf,  t&it^l  {>«>  boMea 
Seffxmt.'*  Sm  Coi.      FnwitM  to  24  Xatl.  Aa  Adt<4'i»tik»micl^t»  tlioiaibft* 

OOUSIRIKI 

*  Hie  quMtifia  of  t^ttmltaitioo  of  tha  \^^^  fhnetioo  i^tiHi  Eogtii^ 
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ia  any  nation  imj  do,  thin  orgamxod  body  or  Incorporated  go7- 
emment  nmy  do<^    *  • 

§  133.  But  wHato?er  may  liavo  l>een  oartent  <^  the  power 
residing  in  the  Brifctsli  paHianieht  alone,  or  in  it  together  tHth 

provtncl^  governments,  to  determine  the  kwe  which  sbonld 
prmii  territorially  in  the  American  colonies,  the  oommon  law 
of  England  Wad  atwaye  regarded  in  each  of  the  colonies,  for 
many  years  anterior  to  the  rcTolotion,  as  a  law  of  nadonal  as 
well  as  local  extent,  determining  the  lights  of  the  colonists  of 
English  birth  and  ^eir  deacendants,  as  Mij  as  those  of  nativo' 
bom  subjects  of  the  same  race  residing  in  England :  and  no 
permanent  alteration  tf  common  law  liberties,  as  to  them,  oc* 
corred  during  tine  period  of  &e  union  with  the  mother  country.* 

§  IZB.  As  has  been  remarked  in  the  fbrst  diapter  (§43),  ^e 
term  liberty,  when  used  to  esEpress  an  actual  condition  of  privi* 
lege  enjoyed  by  a  person  liring  in  political  or  civil  society,  can 
only  be  described  as  the  efibct  of  laws  restlii^  on  the  sovereign 
power  of  some  state  or  separate  poli^oal  eode^i^-posUim 
in  the  comprehensive  sense  in  whidi  it  had  been  herein  before 
used :  while,  In  the  conception  of  that  effect^  as  constttning  a  con- 
dition cither  of  liberty  or  its  opposite,  not  only  the  purpose  «id 
object  of  the  law  must  be  considered,  but  also  its  character  as  a 
roktiott  between  8n])erior  and  inferior,  or  in  other  words,  its 
source,  authority  and  extent  « 

Begarding  Im  only  as  the  expressed  will  of  a  sovereign,  or 
of  a  possessor  of  that  sovereign  and  supreme  authority  which 
must  in  every  state  have  intrinsically  the  same  nature,  and  M- 
eri^  only  as  the  resnlt  of  law, — every  condition  of  privilege,  or 
degree  of  libcrt5^  which  may  in  different  states  bo  attributed  to 
private  persons  may  be  said  to  have  tlie  same  foundation.  Where 
a  distinction  is  observed  in  the  nature  of  municipal  law,  as 

wMeh«Bghito!wdisaofnl^  fin^  0)«  w:^lle»^tltle«}  qucftioo,  iiMtoa  hi  tin  Gm 

oj'kwt  vt^n  iMTr-^       betides  or  potitien)  tdeoea. 

*  AximkimTma^hMimt  1766,  l>wttam^l[Niftiooo<rf'tiw lis* Em^ 
fi.4S.  A»a  caaum     euM  dtoj  la  note  to  f  IM.  tlw  jpuier  by  BeaOuuo,  i803, 
«a^ka,  *«A{4«fc<brU»«oasaiU}li(m,        Mlati«g  toat9!t%ikll»ror  eemia  Iocs! 
Uw» {q  K«w  Sottth  Wi^  wtit  Im  fbtuMi  iBMitMief  fat  oMuwslioa  wUb  iha  nlbikeitti 
tiyedtufilwr.  So  tfw  Uaxi*  FkveslBm  Md: In^i|M»dte«w  fw tl»  QoWea  huidi  of  Ati»»  « 

» 


b^g  mther  pubUo  or' pdTftte,  the  freedom  of  acdon  which  is 
^Joyed  by  private  persons  in  a  state  or  political  society  may  be 
eslXii  ^le  msolt  oi  private  law*  Batsince  there  must  be  in  all 
^dtlitee  a  pubiioj  lawi  or  kw  of  political  conedtution,  by  which 
:the  sourcKS,  duTAtloa  and  exteni  of  the  private  law  is  determined,* 
the  effect  of  that  public  law  Is  always  an  essential  element  of 
the  liberty  ^enjoyed  by  private  persons  in  the  ordinary  relations 
of  i  <^vil  society^  those  wbich  are  ordinarily  couddered  distinct 
the  pablic  or  politacai  relaUons  of  the  state. 

,M  §  13i.  HThatever  condidon  of  a  natural  pem>n,  who  is  a  mem- 
ber; of  ^a.  civil  statO)  i  may  be  called  jUberty^  must  bo  juridically 
kaown  as  composed  of  individual. and  relative  rights;  since  it 
oonsii^  in  relations  eiluBting  nnder  law :  and  those  rights  may 
be  caOed  •liberties^-*thoagh  with  constant  reference  to  the  e3£- 
isleac^  of.  law.  .In.  aU  states  wherein  a  public  law,  or  law  of 
poliiscal  constitutioB  (iti  any  proper  sense  of  the  word  Imii)^  can 
be  stud  to  cgdst,  a  distinction  may  be  made  between  that  liberty 
of  the  individual  members  of  poltUeal  sociefy  whicb  esists  in 
civil  01*  «>cial  relations.  OwJiich  may  be  termed  liberty  by  private 
law,)  and  Uberty  of  aoUon  in  connection  with,  the  pnbllc  and 
political  life  of  the  state,  (liberty  by  public  law.)  The  first 
might  also  be  properly:  disttngnished  as  social  or  civil  liberty; 
the  second,  politiciEtl  liberty.*  B»t  since,  wherever  the  last  can 
be  s^d  to  exist,  the  firs^  or  liberty  by  private  law,  acquires  a 
distinctive  part  of  its  nature  in  tlie  guarantees  afforded  to  it  by 
the  public  law, — In  such  states  the  definition  of  the  term  civil 
liberty  includes  the  basis  of  private  rights  in  the  public  law; 
since  the  nature  and  existence  of  private  law  is  itself  the  topic 
of  a  i<m  in  the  stiict  sense  of  the  word. 

'  §135.  When  in  English  and  American  jurisprudence  civil 
liberty,  in  general,  or  any  particular  right  or  liberty  is  spoken 
of  as  the  result  of  die  law  of  England,  and  attributed  to  any  pri- 
vate persons  subject  to  the  sovereignty  of  the  British  empire, 
the  political  foundation  of  the  law  by  which  the  rights  of  pri- 
vate persons  are  defined  is  always  indirectly  referred  to,  and  the 

*  Bftcoa,  !>o  Atig.  Sdaa.  Ii.  8^  e.  %  10.  Aftttsftkm  8.  **At  X^vatom  sab 
taUtb  JarU  Falilid  laiii^'* 

wen :  SL  Mor.  &  I'bL,  §  t^,  ditms^tiitt  twtwoen  ttxtat  fnodom  sni  f^kol  IVcedom. 
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yarious  pnblic  gimmnteeft  bj  which  private  n^t&  or  Uhorfses 
become  identifi^  mth  the  piiblio  law.  So  far  as  the  individual 
and  relative  rights  existing  tinder  the  English  law,  and  wluoh 
are  called  *<  liberties,'*--*"  civU  liberties,"— *f  the  liberties  of  the 
subject,"— " the  privileges  and  immunitiee  of  Englishmen,"* 
have  a  peculiar  character,  it  is  rather  in  the  origin,  dnration  and 
extent  of  the  law  in  which  they  are  founded,  than  in  the  charae- 
teristics  of  those  noiutual  relations  which  that  law  establishes  be- 
tween  private  persons.  For,  regarded  merely  as  existing  in  re> 
lations  between  private  persons,  the  same  individual  and  rela^ 
tive  rights  may  be  found  under  tibe  law  of  other  states  or  coon- 
tries.  Ihe  use  of  these  terms  always  includes  in  some  degree 
the  idj&a  of  political  liberty,  and  the  founda^on  of  private  law* 

§  136.  The  political  foundation  of  law  in  the  colonic  has 
already  been  in  part  indicated.  It  was  a  mark  of  these  rights 
or  liberties  of  the  Engli^  colonist  that  they  reeted  on  "  common 
law;*^  which,  regarded  only  as  a  private  law,  or  law  determin> 
ing  the  relations  of  private  persons,  was  a  law  having  a  distinct 
basis  in  Uie  will  of  tlie  nation,  as  opp<^ed  to  the  wiHof  any 
particular  part  or  portion  of  the  inhabitants  exerci^ng  a  sepa- 
rate or  local  power,"  or  of  any  person  or  body  of  pers'^ns  in  the 
realm,  not  identified,  by  public  law,  with  the  nation  as  a  poM- 
cal  unit:  a  law  alterable  indeed  by. the  act  of  the  supj^meor 
sovereign  powcsr,  and  by  that  power  as  vested  In  a  govemmest; 
but  that  government — one  which  was  assumed  to  be,  by  its  pai^ 
liamentary  constitution,  the  representative  and  organ  of  a  whole 
nation,  ^e  common  law  had  therefore  an  Integral  existence 
in  each  part  of  the  empire  at  the  same  time ;  being  therein  die- 
tinguislmble  from  thie  concurrent  nilesof  a  number  of  indeponr 
dent  provinces  or  localities. 

bt»  [Sif w  Cb.]  tlilc  wodTlllwrtattM^  l!lwft{«», 

1.  Ftntt  tM  H  hsxh  Ima  mii,  it  tignlSsth  tlia  laws  of,  tito  lealsaei  io  wHoh  x«({«et 

*  QUiftwt  Pr«il  to  F«rt«Km9  4s  liisdRm^  ».  qtHmng  Bionptoa  as  MjriBg,  «ft«r 
nsfitlofllng  t&9  thm  am  of  local  lftiim~~We«t  Stxoa,  Metmu,  mm  l>»alali,  jf«va!Bi% 

edtidl^  q\m  Wges  £dwMr<di  uKjuft  bodte  v«cftntar,T  whfchi  oj  tba  wn',  !i<l{>i  «M>,io  tb* 
odgttuii!  me&nlng  of  the  pltrue  (wmntow  Axw  (ftadi  dtfl^mtt  ihxn  tlutt  in  ymeh  It  fs  soir 
takeo)  vUeh  wm  ^teti^or«  called  (*mmm  b«ewt»e  tt  «xtna  je4  to  oil  iSn^itxt,  wbooM 
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It  was  also  a  law,  in  its  ordinary  operation,  Judicially  re 
oeived  as  of  coiuttant  or  customary  eidstenco ;  not  aa  roferable 
to  some  recorded  act  of  the  depositaries  of  snpremo  power,  con- 
ferring th<^  liberties  as  something  wbicli  they  might  either 
give  or  refuse.  It  was  a  law  not  taken  to  exist  irrespecUvcIy 
of  political  aathority,  but  yet  not  taken  to  rest,  in  the  first  in- 
stance, on  acts  of  pcBitive  l<^lation.  In  being  denved  firom  a 
-fttdicial  apprehension  of  natural  reason,  it  was  not  indeed  more 
Jiifid  ttian  the  statate  law,  but  diSVred  firom  it  in  not  being  so 
specifically  demised  and  promnlgated  in  reference  to  persons  and 
tliings  in  and  for  a  e»^rt«dn  territory  only.  Therefore,  so  far  at 
least  as  it  dei&ned  relations  of  persons  without  reference  to  spe- 
ciEc  things  m  England,  It  was  a  law  which  might  be  taken  to 
be  a  jufildicai  indication  of  natural  reason  in  reference  to  the 
relations  of  the  persons  to  whom  it  applied,  not  in  England  only, 
where  it  originally  prevailed  as  the  territorial  law,  but  wherever 
ihey  might  remain  imder  the  same  natoal  dominion.  This 
personal  character  of  the  common  law  is  shown  when,  in  de 
scribing  the  liberties  or  rights  created  by  that  law,  they  are 
termed  **  the  libertiea  of  EagHshmen." » 

§  18T.  As  is  showE:  in  tiie  passage  from  Blackstono  before 
cited,  and  the  writings  of  American  jurists  referred  to  in  tlie 
same  connection,  it  is  not  to  be  supposed,  when  the  common  law 
of  England  is  spoken  of  as  a  personal  law  for  the  colonists,  and 
as  determining  their  rights  and  liberties  in  their  new  domicil, 
that  tliio.  entire  body  of  rules  comprised  under  that  name,  in 
England,  had  an  equal  extent  in  Uie  province.  As  has  been 
shown  in  the  first  chapter  (§  S3)  the  rights  of  persons  may  be 
distinguished  into  rights  existing  cither  in  relatione  In  respect 
to  persons  as  tlie  ol^ects  of  action,  or  relations  in  respect  t^. 
things  ^  the  objects  of  action.  The  law  prevailing  in  any  place 
or/ territory  is  tihei^in  a  rule  of  action  in  reference  to  things,  as 
well  as  persons,  {though  persons,  or  the  actions  of  persons,  are 
the  ultimate  objects  of  every  law,)  and  it  is  plain  tliat  many 
things  (either  natural  or  legal  things)  which  wore,  in  England, 
the  objects  of  action  contemplated  by  the  common  law,  did  not 
exist  in  the  colonies.  A  very  considerable  portion  of  that 
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dwmon  of  the  commos  law  which  ia  culled  by  Blackatone  the 
"Uw  of  thing©,**  was  therefore  aot  transferred  with  die  coloEists 
to  America  as  a  )aw  persona!  to  them ;  and^  so  far  as  tfie  lib- 
erties of  persons  In  England  consisted  in  rights  of  action  in  refer- 
ence to  those  things,  they  had  ao  existence  in  the  colony.' 

The  legal  liberty  of  any  person  in  a  civil  state  canaot  he 
fully  defined  witliout  considering  his  rights  of  action  in  mpect 
to  thin^ :  yet  those  rights  of  action  whlcb  exist  in  relationb  ti> 
oUior  persons  as  the  objects  of  action,  without  special  reference 
to  things,  or  without  refeiH^nco  to  specific  things,  may  be  taken 
to  constitute  his  general  liberty  of  action.  Individual  and  rela- 
tive rights,  as  defined  in  the  first  chapter,  may  thus  be  juridi* 
cally  recognized  to  be  rights  belonging  to  persons  in  reference 
to  other  persons,  without  reference  to  specific  things;  and  the 
law  of  England  determining  and  maintaining  those  rights,  as 
rights  of  the  native  or  domiciled  inhabitant  of  England,  with- 
out reference  to  what  is  called  by  Blackstone  the  cf  thingi^ 
may  be  called  the  law  of  th«  liberties  or  privileges  of  EngHsh- 
men-— the  civil  liberties  of  tlie  frecbom  EngHsh  subject.  Wi^ 
tliis  limitation  in  respect  to  things,  the  law  detennining  the 
liberties  of  English  subjects,  in  England,  may  be  said  to  have 
accompanied  tlio  colonists  as  a  personal  law. 

§  18S.  Further  it  may  be  remarked,  by  way  of  defining 
what  that  liberty  or  degree  of  privilege,  under  tlie  common  law 
of  England,  wa^  mi^  and  as  having,  an  important  bearing  on 
the  peculiar  questions  connected  with  this  subject,  that,  so  far 
as  tlie  liberties  of  British  subjects,  thus  secured  to  them  and 
resting  on  the  irapenal  or  national  sovereignty,  consisted  in 
rights  of  persons  in  reference  to  things,  tlicy  could  only  be 
rights  in  reference  to  such  things  as  were  l.nown  to  tlio  law  of 
England ;  and  that,  so  far  as  a  right  of  property,  or  to  property, 
was  one  of  tljose  liberties,  it  was  only  to  such  objects  of  pos- 
session as  could  lawfully  be  property  by  ha  law  of  Engltmd. 

§  180.  Tlic  possession  of  liberty  in  any  extended  sense,  or 
the  eujoyment  of  a  free  condition  or  irrespective  of  its 

» Compare  ftl»o,  Kenfa  Cawm.  tt,  \%%.  8  Petctw,  y58.  I  Comiftoek,  8t-8«.  1 
Xlfts*.  R  00.   »  ao.  m.   Se«Ieia«ai8  in  America,  vol  t,,  pp.  Wi^  804.  Vol  I  of 
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coimection  li^itit  pnhlk  law,  m«8t  always,' onder  any  system  of 
raanicipal  (aatloBsl)  law,  consist  In  tlio  exorcis*?  of  individnal 
and  Illative  tiglits.  A  free  conditiou  may  however  h&  attri- 
bnted  to  vi  peiion  who  docs  not  ncttially  sustain  those  relattona 
towards '8|>ccific  persons  in  which  rehUhc  Tightc  exist  A  Ugai 
capmvhj  for  thoso  rights  Is;  however,  taken  to  bo  an  essential 
attribute  of  a  free  condifaon,  whenever  ^  distinction  is  made  be- 
tween liberty  and  its  opposites,  as  contrasted  results  of  private 
law  J  thouglii  individual  or  absolute  nghts — rights  in  relation  to 
the  community  at  laj^e,  cohstituto  i^o  essential  part  of  iVco 
iig^m  or  legal  condition.  Hie  English  law  determining  indi- 
vidual rights  and  the  capacity  for  relative  rights  may  be  called, 
more  particularly  than  tibe  rest,  the  law  of  the  statm  or  condi- 
tion of  those  to  whom  it  applied  as  a  personal  law. 

§  1-^.  When  thei  individual  rii^ts  which  are  essential  to  the 
enjoyment  of  liberty  of  condition  are  declared  to  he  the  right 
of  personal  liberty,  liie  right  of  personal  security,  and  tlie  right 
to  the  acquisition  and  enjoyment  of  private  property,  still  the 
condition  which  they  constitute  cannot  bo  apprehended  without 
the  complete  analysis  of  the  laws  by  whicb  those  rights  are 
vindicated  or  maintained.  In  a  definition  of  a  state  of  liberty, 
as  opposed  to  domestic  slavery,  or  bondage  correlative  to  a 
right  of  dominion  in  private  persons,  tlicss  three  terms,  in  a 
general  sense,  may  be  taken  to  have  the  some  moaning  in  all 
countries.  But  as  defining  the  elements  of  dvil  WbeHy^  as  tlmt 
term  Is  employed  by  Euroi>eaa  and  American  authors,  they  aro 
of  little  significance,  unless  stated  in  connection  with  tlie  g^mr- 
anim  by  which  they  are  preserved.  It  would  be  going  beyond 
the  scope  of  the  present  treatise  to  describe  tlie  parantees  for 
the  rights  of  private  persons  under  the  l&v^  of  England  at  any 
particular  period  of  its  history habeas  corpus,  trial  by  Jury, 
the  niles  of  evidence,  tlie  independence  of  the  Judiciary,  rights 
of  counsel,  publicity,  utterance,  &c.,  and  above  all,  the  definitive 
or  positive  nature  of  that  law,  in  having  a  settled  supremacy 
independent  of  the  will  and  moral  Judgment  of  all  who  are 
not  identified  with  the  actual  posse^rs  of  ultimate  sovereign 
power.  A  marked  peculiarity  of  tlie  connnon  law  of  England 
is  the  degree  in  which  it  unites  the  characteristics  of  public  and 


pri^ftte  law;  BO  that  the  exposition  of  private  righto  is  never 
sepanibie  from  timt  of  a  political  constttttUon.  These  rights  or 
guarantees,  tiitou^  attribtited  to  aadent  and  ciistomsi^  jawt 
imve  been,  at  different  timeS)  defined  and  maintained  with  differ' 
ent  degrees  of  precision;  and  their  legal  dliaracter  has  tlier^ore 
greatly  varied,  even  during  the  last  two  centoriea.'  The  ques- 
tion, how  far  tl\e  eommon  law  of  England,  in  being  pnblio  law, 
WQB  thu.same  in  England  and  America,  was  the  qneation  in 
which  the  rcvolntion  of  the  colonies  originated.  By  the  trans* 
plantation  of  Uie  common  law  to  eacb  several  colony,  with  a 
territorial  extent  therein,  it  acquired,  in  each,  a  ne'v  and  sepa* 
rate  ciiaracter,  m  the  local  law  of  each.  But  still,  so  far  as  it 
was  a  law  of  personal  condition,  or  the  law  of  those  rights 
which  are  commonly  denominat<»l  personal  rights*  lis  pro* 
grc^tve  development  was  never  independent  or  isolated  in  the 
several  divisions  of  tho  Empire,  To  that  extent  it  contianed 
to  be  a  national  system,  and  the  rights  and  guarantees,  above 
spoken  of,  continued,  in  their  progre^vo  development,  to  be  the 
same  rights  in  respect  to  their  jnridical  sonrce,  or  to  be  rights 
nnder  one  and  tlie  same  system  of  jurisprudence;  tliougli  main> 
tained  and  exercised  under  the  local  or  internal  law  of  distinct 
political  Jurisdictions.' 

§  141.  Under  the  relation  of  master  end  servant,  as  it  has 
been  known  in  di^erent  times  and  countries,  an  immense  varie- 
ty of  «Jciprocal  iriglita  arid  obligmlons  may  be  comprehended ; 
and  tlic  legal  incidents  of  the  relation  have  varied  in  England, 
during  the  period  in  which  its  "common  law**  has  been  histori- 
cally known  to  exist,  as  much  as  in  any  other  European  country. 
Although,  for  more  now  than  thrco  quarters  of  a  cent^iry,  a  con- 
dition citlier  of  chattel  slavery,  or  of  involuntary  servitude,  ex- 
cept by  force  of  peiml  statutes,  has  been  held  to  be  contrary  to 

'  For  tlt«  dMutsrt  of  ^llfh  litMrtie*  «f  Unit  sttl^jkct  M8,  bwtBc*  tbs  B^aUilt  Su« 
tetUMi  «»  Xriurett,  Co.  Uvu  24  liul:.}  3a«Ut  CarotiiMi  St*t.  at  Ifuso,  nr«f«o«  and  m 
l^,  c«niainttig,  li!«gtui  Cburu  of  Ki»f  John  (iUS\,  OmbBx  Edwwnll  I. 
tU«  !>««iuoR  of  lUgbts  (i&Si»),  tJMt  Hubftu  CiVfpm  Aci,  dt  C*ir.  3.  e.  S.  (ISTSX  But 
«<r  Hiffbt*, }  WiUktn  mi  Mwty*  *m,%e,^  {im\  tUm  2^W»  Cm  Uhtrtj 
undl  SoU*  Coyeraiii^eat.  Aiul  for  *  mmmtkry  of  Um  fiiad^  wmip*  msA  »el»  from 
witieli  » {Wfmkr  A»d  c«»iK^i4«i«4  i»«»«itm««t«f  tbo  pttbUe  pnvato  rigbtx  of  tlio 
£«^U«t»  n«t{&n,  «s«weti^  to  ft  mdiUta  coaAUtutlon,  at  Uts  prwMtnt  imj  lai^M  bo  ma4a» 
(C«  W«4o*c  Ilbtoty  of  tbtt  &!!ddU«  »ad  Wotklug  Cwm*,  P«(t  III.  b.  a. 

*  Cotopm  aitfir,  |}4a>^.  * 
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Uie  local  or  internal  law  of  Englandi  it  was  tar  from  haing  so 
sottlcd  at  tho  timo  of  the  establishment  of  the  English  colonics 
in  America  and  of  the  grants  *>f  tlieir  respective  charters.  Vil- 
lenage  continued  to  oxist  in  England  until  the  year  1661 ;  if,  as 
Blackstone  ttssorta,  it  may  be  taken  to  have  been  abolished  by 
the  act  of  that  year,  12  Car.  2.  c.  24,  reducing  all  tenures  to 
frm  and  common  socage.*  In  some  of  it^  forms,  villenagc,  in 
England,  was  nearly  equivalent  to  chattel  slavery ;  the  villein 
in  ffrtm  or  at  large  being,  according  to  Littleton,  "  annexed  to 
th«  person  of  tho  lord,  and  transferable  by  deed  from  one  owner 
to  another,  and  if  he  ran  away  from  his  lord,  or  was  purloined 
from  him,  he  might  bo  claimcii  and  recovered  by  action,  like 
beasts  or  oilier  chattels."  • 

But  viilcnage  in  England,  after  the  time  of  the  Norman  in- 
vasion, had  always  the  character  of  a  fendal  relation,  and  was 
connected  with  tJie  f«n«re  of  land.  Tho  legal  pei^mality  of 
the  villein,  and  a  capacity  for  rights  in  some  degree,  was  also 
acknowlctlged.  If  under  the  Saxon  govcnimcnt  there  Imd  been 
a  clasa  of  absolute  slaves,*  it  is  supposed  by  Wright,  in  his 
tmatiHo  on  Tenures,  that  tho  Kormans,  carrying  out  the  feudal 
constitution  of  a  civil  state,  admitted  such  slaves  to  tlio  oath  of 
fe^ilty,  creating  the  legal  obligations  of  a  legal  person,  which 
conferred  a  right  to  protection  under  Uio  law,  and  raised  tho 
serf  to  a  kind  of  estate  superit  r  to  downright  slavery,  though 
inferior  to  every  other  condition.*  The  law  protected  tlio  per- 

'  I  G).  Uu  $  181, 

»  Ao  fctttoricAl  ntteoitmi  of  thu  Unlfbrmfty  of  lite  Oownment  of  &»gl«nd,  by  N»- 
<l«ffll«l  Hmm  of  Gnlit  luna,  p.  S6.  Sj>«Wi5g  of  tiUfiint  io  tHe  Sftxen  ame«,-~ 

•'The  uieitt  iRfeTkmr  of  aU  wct«  them  which  wer*  »nck«U/ cullwl  liud  or  akm; 
llto«e  WW6  ibfi  dr«g»  c<f  thtt  y««j>Ii»,  Kwi  tthoWy  «l  tl»  wt«  of  tht^r  lotd  to  do  any  i«r- 
«left,«  aad«i%o aioyfiutjUlMoeai;  iut4yelU»e nw»j?n»«Jtniiy  of  Ute  SaxoiM wmwcIi"  &«. 
—isUllog  lUefr  merafW  twatnwttt  of  tlwtt*;  *  *  *  ihm^h  ihn  i«*oI«ncv  of  tlio 
Dtuw*  wiusli  qit«)le4  ibU  Simkmj  nojiktw***^  yot  U  wm  psvixtd  tiffuln  hy  tha  Cm^tMot'* 
MtiM%  ortkJ»«4  ihut  Uh-  kird*  tbmU  to  ■immx  tH<i»*«)vft  tawiurdf  iHelr  mea, 
tliet  U»y  ndlhffir  iw^nn  guilt  n^inA  (iod,  nor  oflWo  *pAm  tJw  king  {  or, 
wbiclj  i*  a)I «»,  «o  Ki«|}««t  fijctn  «i  Oo4"«  people  ai*4  llw  Wti^'«  itibjijcw.'' 

AvA  ««  Wado**  littl.  of  «l»o  StlfcldUs  kmckI  WorHsteg  CUmm*,  Pwt  t,  vl*.  1.  ToW« 
AOKtivSAXQtl*,  Tot  Ui  t  91. 

*  Wrtgltt**  Twjoffw,  pp.  8I6-SI7.  2  BJ.  Ceroro.  02.  Wado'o  Ultt  &e.»  p.  9  j  "la 
P02  tt  wfti  4«c!a7«>l  b  tlwf  grtwi  csjundl  <rf  lUt  wtiou,  l«M  mt  Wc^ialnnter.  aakwM 
for  any  mun  «o  f«|}  liaves  U|^ty  Jn  tJM»  market,  wbleli  befom  b«d  Ixjah  U»e  wwtmoo 
cui*?m  of  the  «mn»rjr.*  To«  asJitw  doe*  not  g5w>  tho  ftotboHey  t  ntch  »  dwlatnUott 
Wduld  hAV«  ttvit  eqalvvkot  t«  «  rej^ivtditulon  of  aUwIuto  chttttfit  mrery. 
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sons  of  villeins^  as  the  king's  subjects,  against  atrocions  i»juries 
of  tlto  lord ;  for  bo  might  not  kill  or  maim  his  Tilloin :  and  the 
latter  had  a  right  of  action  against  his  lord  for  Uie  maj^licm  of 
his  own  imrson,  or  the  murder  of  his  ancestor.  Neifcs  had  also 
an  appeal  of  rape,  in  ease  tlio  lord  violated  tliem  by  force.* 

Even  in  the  times  of  Littleton  and  Coke  it  was  said  that  vil- 
lenage  cottid  exist  only  by  prescription,  or  by  confeiision  in  open 
court,  it  nd  when  most  oppc«ite  to  a  free  condition  it  had  some- 
thing  of  a  local  character,  relating  to  the  land  of  the  lord  to 
whom  the  villein  services  were  dne.*  It  was  therefore  an  inci- 
dent of  those  relations  of  persons  to  things,  or  of  the  relations 
of  persons  to  other  persons,  in  respect  to  those  things  which  were 
not  transfemblo  witli  Uie  English  colonists  to  America,  and  did 
not  tliercfor*!  nxist  there  nnder  the  common  law,  i.  e.  feudal  es- 
tates, v:hich  wore  not  established  in  America.* 

§  14^.  Hie  relation  of  master  and  servant,  known  under  the 
modem  common  law  of  England  and  the  same  law  operating  in 
.  the  Bhtish  colonics,  witli  pcreonal  extent  for  the  inhabitants 
who  are  of  British  race  or  descent,  is  a  relation  exclusively 
founded  on,  or  arising  out  die  voluntary  contmct  of  tlie  par- 
tics.*  Tim  relation  between  a  minor  apprentice  and  his  master, 
under  the  same  la%v,  is  a  substitute  for,  or  a  modilication  of,  the 
paternal  authority  ;  and  the  reciprocal  rights  and  obligations  of 
the  parties  are  derivative  from  tlie  i"clation  of  parent  and  child. 
This  relation,  as  an  effect  of  the  common  law  of  England  having 
personal  extent,  existed  in  all  the  colonies:  being  created  under 
the  administrative  authority  of  the  inferior  courts,  jnsti<jea  of  the 
peace  or  other  ofiBcers,  to  whom  a  <^K<7^*-patenial  authority  of 
guardianship  had  been  delegated  by  apeciol  statutes,  or  who,  in 

'  1  Co.  lAti,  §§  I8d,  ISO.  I»  FCfpect  to  tiie  commanltj^  at  Urg«  the  villein  wa»  » 
logai  rMHnton,  &»  mvich  as  *ay  Ub«r  ttomo.  2  Co.  IfJtt.  cft{>.  I,  (?}:  *'C(mce«»uim*  «t 
dedimuit  omnibu*  Hb«ri*  Itomlnlbiut  n^ni  mwtWi  &«.  thett  vronfo  In  M»gtt%  Chnrta 
doe  i?K!ttt()e  all  i>«r«ot)<  eoc((4s«tlca}|  «m  (Qinjwmit,  tReonH»r»te^  poUtiijue,  or  rwUimtt} 
myt  they  tuttnd  aUo  to  Tfl{«2»e«)  tttr  they  pjto  meccimtm  Cm  ttgtktwit  nH  men,  mviog 
ligAbft  tbe  lordk"  2  Co.  Ult.  c«{>.  (i):  "Kotltu  )lb«r  hmno  captntar  v«I  im- 
j'rijwnetur.  Tb5«  exteni!»  to  rJJteltti,  jwting  «g«in«t  thtar  Jord;  for  tU*y  am  fSroe 
Rgaiiift  ttU  men.  mHna  sgabtl  tbdr  htd.* 

*  S  Bl.  CojBta.  925-98.  WUkiaiT*  S«xoo,  p.  329,  et  cap,  (5J5.  Leg.  0«lleL  I. 
**  Fit>hib«mn«  nt  nuUa*  veodAt  ttomlnem  «xtr»  itatriAtn.** 

*  And  «««  K«al  v.  ¥nrmtr,  fl  Geors.  It  fiSI. 

*  For  »  >tiecio(>t  nccsunt  of  the  reUtion  between  uuster  And  «anriuit  after  thft  ex- 
tinction of  vQlenap,  «««  Wtkdo'*  Uittoty  &a  Put  t. 
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being  appointed  for  offices  known  to  the  common  law  of  Eng- 
land, assumed  it  aa  an  incident  of  office  under  that  law :  the 
rights  and  dutiGe  of  the  parties  being  determined  by  common 
law  rules ;  though  tho  establielimcnt  of  the  relation  was,  in  meet 
of  die  colonics,  regulated  by  special  statutes. 

§  143.  Thotigh  t}i6  relation  of  master  and  s&rvantt  as  thus  re- 
cognised under  the  common  hiw  of  England  and  the  colonics,  is 
one  which  may  modify  in  many  important  respects  their  rights 
and  obligations  in  respect  to  third  persons,  yet, so  far  as  tlie  obliga- 
tion of  service  has  depended  on  contract  or  the  roluntary  choice 
of  the  servant,  it  dot»  not  appear  ever  to  have  been  taken  to 
create  a  right  to  that  service  as  against  other  perBons;  so  that 
tho  act  of  decoying  or  inveigling  that  servant,  from  such  ser- 
vice, would  constitute  a  wrong  which  the  law  would  remedy  in 
maintjiining  the  master's  right  Tho  right  of  tlie  master  being 
correlative  to  obligations  on  the  part  of  tiio  servant  only,  tho  law 
hns  given  a  remedy  in  such  cases  only  against  the  servant.  It 
Is  doubtful,  too,  whether  even  tlie  forcible  abduction  of  an  adult 
servant  could  bo  resisted  by  Ute  master,  as  possessing  any  spe- 
cific right  in  respect  to  such  servant,  or  at  having  any  other  ca- 
pacity or  right,  in  such  case,  than  that  of  any  thiind  party  aiding 
and  assisting  such  servant  in  defence  of  his  individual  right  to 
personal  freedom.*  If,  however,  the  servant  should  bo  under 
ago,  whetlier  apprenticed  or  serving  with  or  witJiout  wages,  the 
master  has  been  regarded  as  standing  in  loco  parentis ;  *  having 
a  right,  coupled  with  a  duty,  to  resist  such  abduction.  Tlte 
right  of  the  master,  in  the  case  of  such  minors,  being  also  a  right 
correlative  to  obligations  on  the  part  of  third  persons,  or  tlio 
community  at  large ;  and  it  would  appear  to  havo  been  a  right 
of  personal  custody  maintainable  at  common  law,  by  tho  reme- 
dial writs  of  habeas  corpus  and  personal  replevin.  Tlio  master 
in  this  case  standing  in  a  position,  as  to  ^^ird  parties,  similar  to 
that  of  a  husband,  parent  or  guardian. 

So  far  as  the  relation  of  master  and  servant  has  been  founded 
on  contract  between  tliem,  it  has  been  govoracd  by  tho  common 

*  In  Htig{»iiV  Qmnd  Abridg.  {>.  I  SOS,  H  i»  hM  Uiat »  mfttler  tna^  jostUy  an  a*. 
mii  bi  der«nc«  of  hit  lemnt 

•  8  Kimtft  Comm.  p.  251,  (288  of  7tli  E<L) 


BT  LAW  OF  KATfONB. 


189 


law  rules  &pplicable  to  contracts.  Tho  EngliBh  common  law,  as 
it  baa  been  received  in  America,  hns  never  enforced  the  con* 
tract,  as  ngabst  the 'party  contracting  to  serve,  by  compelling  a 
specific  performance.  It  has  only  given  a  remedy  between  the 
parties  in  pecnniaiy  damages,  as  in  case  of  a  breach  of  any 
other  contract,* 

§  144.  It  has  been  shown  in  the  first  chapter  that  the  mi- 
written  or  common  law,  in  England  as  well  as  in  every  other 
country,  being  derived  by  a  judicial  recognition  of  natural  rea- 
son applied  to  tho  neccssar)*  conditions  of  human  existence, — 
in  determining  what  principhw  are  to  be  received  as  rules  of 
natural  reason  with  the  force  of  positive  law,  tho  tribunals  of 
each  country  must  refer  to  standards  indicatory  of  tho  juridical 
will  of  the  state  from  which  they  Uftrive  their  authority.  It 
was  further  sho^m  that  among  these  standards  are  ihose  prin- 
ciples which  are  known  from  history  to  prevail  generally  among 
all  nations,  forming  a  general  or  universal  jurisprudence — a 
historical  Imo  qf  nations — %vhich  must  bo  received  as  part  of 
the  jurisprudence  of  Uie  state ;  unless  the  local  law  of  the  state, 
derived  from  its  own  national  usage  and  judicial  precedent,  or 
from  positive  legislation,  contains  principles  proraulgateti  with 
universal  personal  extent,  having  a  contrary  effect.  Tlierefore 
in  determining  what  that  common  law  of  England  was  which 
accompanied  tho  British  colonists  in  America  as  a  personal  law, 
it  must  bo  inquired  whether,  at  tho  time  of  tho  settlement  of 
the  colonics,  there  wore  any  principles  of  universal  jurisprudence 
— historical  Imo  of  nations — affecting  the  status  or  condition 
of  nattiral  persons,  which  could,  in  England,  be  judicially  ap- 
plied as  part  of  tho  common  law ;  and  whether,  at  tliat  time,  tlio 
local  law  of  England,  or  rather  tho  law  derived  from  its  own 
several  national  usage,  and  its  own  judicial  prccedcnt«*  or  legis- 
lation (operating  without  roferouco  to  the  existence  of  other 
states  or  nations),  contained  mk'S,  having  a  contrary  efiect, 

*  I  niflckf.  Ind.  R.  12^  (1821)  cm«  olUty  Clark,  n  wowra  of  color.  Marg.  nftt«. 
^*Xt  is  ft  general  rule  that  wretumU  forMrvonal  Mrvico  cannot  bo  i^c!Bc«!).t  enforced 
tiih*t  at  comiDon  litw  or  bv  ttatuto.  The  ciue  of  snprtntirc*  dopend*  on  pftrnttal  na- 
thoriix-  t^t^t  of  icMidrii  nnd  »aQor«  on  naHottal  iwl^y."  Tbe  coBditbn  of  adult  na- 
TanU  i»dcntttr«d  xmitr  contmcfT,  which  wan  commou  dttring  tba  cobtilal  period, 
pead«4  ou  upcclo)  mttitc*.   S^-tJ  poif,  ch.  v. 
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Vkicli  were  so  promnlgated  as  to  have  luuverBal  persoii^I  ex- 
tent ia  England)  and  tUereforo  to  prevent  tJie  judicial  recogni- 
tion and  application  of  tlioee  principles  of  universal  juriepru- 
denco  or  tho  law  i^fiuUiom.* 

§  145.  1^18  inquiry  into  the  pnuciplcs  of  the  law  qfmti&mf 
afibcting  pomonal  condition)  considered  m  part  of  tlic  common 
law  of  England,  will  be  examined  in  a  separate  chapter.  Bnt 
it  is  convenient  hero  to  remark^  tliongh  actually  by  way  of  an- 
ticipation)  tliat  in  the  view  of  almost  every  historical  writer 
who  has  treated  of  the  establishment  of  laws  in  the  American 
colonics,  tlie  private  law  of  England,  or  the  private  law  having 
territorial  extent  in  England,  during  Uie  period  wlien  the 
colonial .  patents  and  charters  wore  granted,  is  taken  to  have 
attributed  the  individual  and  relative  rights  before  spoken  of  as 
being  called,  in  connection  with  their  gtmrautees  in  tlic  public 
law, — the  liberties  of  Englishmen — the  privileges  and  immuni- 
cies  of  the  frco-bom  British  subject, — tA-ithout  distinction  of  race, 
descent,  or  physical  constitution,  to  all  natural  persoM  actually 
within  the  territorial  limits  of  the  Britisli  Isles ;  or  at  least  to  all 
native  and  domiciled  inhabitants ;  subject  only  to  the  rights  of 
•others  having  the  same  general  denoujination,  growing  out  of 
t!ie  relations  of  persons  all  equally  privileged  in  respect  to  that 
law; — the  relations  of  parent  and  child,  husband  and  wife, 
master  and  servant,  the  relations  of  contract,  those  founded  on 
the  feudal  tenure  of  land,  and  those  incident  to  the  ptmitive 
and  remedial  laws  of  the  state.  Personal  liberty,  in  the  seiiso 
of  one  of  these  rights,  signifying  the  freedom  to  dispose  of  one*8 
person  and  powers  of  body  and  of  mind,  without  control  by 
others  who  are  not  representatives  of  the  ultimately  Lapremo 
fiutliority. 

§  146.  When  it  is  said  that  the  law  of  nations  is  part  of  the 
common  law  of  England,*  it  cannot  bo  so  wiid  witli  propriety  if 
by  this  it  is  intended  that  the  international  law, — meaning  that 
rule  of  which  states  arc  the  subjects,  is  part  of  that  contmon  law. 

'  Compare  otaf,  g  &9. 

*  A»  in  1  Bia.  Com.  278.  4,  »amc»  67.  1  Ktaai't  Com.  p.  I.  Trimiet  v.  Batlt, 
8  Butt.  1478.  Hcttthfleld  v.  CiiiltoK,  4  Biur.  201 S.  Cam  of  HeiifieUi,  bv  ^Viigi 
W'tbon,  Duponccau,  p.  S,  am)  »o<«.   3  Dadludy  E. 
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For  the  common  law  is  luto  In  tho  strict  and  proper  sense,  which 
this  international  law  is  not,*  Tho  common  law  is  a  mimicipal 
law  (muional,  jus  civile,  atit^  §  9,  n.)  in  being  founded  on  the 
national  sovereignty  of  England,  as  tlio  ahsolutely  independent 
autiiority  for  that  rule  of  action  which  determines  the  relations 
of  tlie  individuals  known  as  Its  si^edtf  according  to  the  princi- 
ples which  define  Uio  existence  and  mode  of  action  of  sovereign 
states.  But  the  historicallj  known  law  qf  mtiom^mklv&i^ 
Jurisprudence,  herein  before  denned,  so  far  as  it  contains  princi* 
plea  determining  relations  of  private  persons,  is  an  indication 
and  criterion  of  natural  reason,  to  be  judicially  received,  not  as 
having  any  autliority  in  itself  independent  of  that  sovereignty 
upon  which  tlio  municipal  law  of  England  (national  law—bo^ 
internal  and  international  according  to  its  application)  rests,  but 
because  alitsady  customarily  received  and  allowed  as  an  expc^i* 
tion  of  its  juridical  will,  unless  the  law  peculiar  to  the  territo* 
rifil  dominion  of  that  sovereignty,  founded  on  local  precedents 
or  legislation,  requires  tho  application  of  principles  having  a 
contrary  effect 

»j«f«,§|n,  12. 

Noris.— »Afl  but  1>e«tt  tSxtnen  In  tbe  i«ce«i!  chapter,  tlte  Jnritdcnl  conoeption  of  » 
a»|vera«l  jturi«|>rtt4eace  or  tem  of  nolum*  ««qaSmt  tbo  recognfUon  of  «omo  penoaa  as 
a]lcta«  or  lu  biivit^  mutliKiI  raUktloDJi  et«»t«d  b/  fordgn  I«vr*;  nod  expotltlon  of 
principle*  harb^s  dwt  chnrftcter  «no»<H  bo  looked  for,  in  tbe  juridkd  bbtoty  of  &aj 
oat  «tat«  or  oftHoo,  befoftt  tSte  timo  wbfrn  ft  p«a««fttl  Sstercoorao  hM  imMited,  tiaiot 
its  juriidiedon,  twtwftfm  tito  n«tlr«  or  domidk4  mit^cttUof  ths  ftaia  atii  fertcm 
re«og»b«i  lu  eobjecU  of  foreign  «t«t«^{  tUat  h,  b«foro  a  pritxtUi  hUsrMthaai  Uwr 
hus  ttecome  a  dijttinguitibttbk  part  tbo  ioaUonal  law.  (Seo  «ftf««  |§  {r3~9S).  The 
Ushtielh  dtapter  t*f  Magna  Cbarta  doclam,  *•  AM  merdjant*  (If  tiwy  were  mt  t^ly 
probillted  bef<»«)  «}jal!  bare  tbs^r  «afe  aitd  »ar«  «mduoi  (o  ittfutt  out  of  Kt^laodl,  to 
come  luto  Ettgla»4,  U>  tany  i^Ri  »^  tbroogb  Englasd,  at  well  by  bmdi  as  bjr  water, 
to  buy  a»il  ««U  witbotit  any  maanftr  of  erQ  toUc«,  by  tbo  {44  «»^  rtgbtfctl  a)«tom», 
6xc«pt  in  time  of  war."  (Seo  S  Co,  Ins.  capw  SO).  Uoleiw  jhU  wa*  only  i»ltrsmj 
of  an  existing  conunon  Uw  principl«,  it  mutt  be  tupp««e4  ibat;  b«for«  t^Sf^  «ib'm  had 
no  legal  rights  in  Bo^and,  and  tb<it  it  it  on'y  ctAer  tiiia  peri'xl  tbat  a  la»  tunm* 
ocmid  find  place  io  tba  ootomon  taw,  by  tbe  appllcstioa  ef  privato  Internationa)  law, 
See  Walker'*  Tbeo^  of  tbe  Cotnmco  law,  cb.  XX. 
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THB  E8TABLI8HHKNT  OF  MtnSlCll*Ai;*  LAW  IN  THB  COtOKTES, — THE 
BXHSJEOt  COJSTlHOm  OF  PRHJCll»I.E8  01?  UNIVEESAI.  WaiSPBU- 
DKKCK,  JIELATIKO  TO  FIIEKDOM  ASB  TO  Oi»I»08iT3^,  lOSTKKIKO 
IKTO  THE  COMMON  LAW  OF  EKQLAND. 

§  147.  It  is  proposed  in  tltis  chapter  to  ascertain,  from  the 
historj*  of  jtmspnidonce  among  European  nations,  irhat  princi- 
ples, aSecting  natural  persons  in  those  relations  -which  consti- 
tntc  a  condition  of  freedom  or  of  bondage  under  private  law, 
were  judicially  known  as  part,  of  tlie  historical  law  of  nations  at 
the  time  of  the  planting  of  the  colonics,  and  tho  date  of  tlieir 
charters ;  and  next,  whether  those  principles  could  be  applied, 
in  England,  as  part  of  the  common  law  derived  from  the  judi- 
ciiil  interpretation  of  natural  reason,  to  determine  tlio  condition 
of  natural  persons. 

This  universal  law  or  l<tw  of  naUom^  it  %vill  be  remembered, 
becomes  a  topic  of  judicial  recognition  by  an  international 
comparison  of  tho  effects  of  different  systems  of  municipal  law 
in  the  relations  of  persons  considered  as  alien  to  some  one  juris- 
diction.' A  historical  investigation  of  the  law  of  nations^  as 
forniing  part  of  the  common  (unwritten)  law  of  any  one  state, 
involves  therefore,  in  some  degree,  an  exposition  of  tlie  private 
international  law  of  that  state,  as  well  as  the  private  municipal 
(intenial)  law  thereof.  It  is  thus  necet>sary,  in  this  chapter,  to 
anticipate  somewhat  the  subject  of  a  succeeding  chapter,  which 
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is — the  private  international  law,  m  England  and  America, 
during  tl>e  colonial  period,  affecting  rcIaUons  of  freedom  or  of 
bondage. 

§  148.  In  the  earlier  penode  of  tbo  oxiatenco  of  positive 
law  (as  the  subject  of-  Jurisprudence  is  herein  denominated  in 
respect  to  its  authority),  when  natural  Justice — Urn  prcaumptiTe 
will  of  the  state,  was  ascertained  by  tlie  autonomdus  Judgment 
of  each  judicial  tribunal,  accortling  to  ita  own  appreheusion  of 
natural  reason,'  there  could  hardly  be  said  to  be  any  Judicial 
rule,  fonning  part  of  the  municipal  (national)  law  of  ajiy  one 
state,  which  had,  beyond  any  other  part  of  tlmt  municipal  law, 
a  universal  character,  or  the  character  of  an  exposition  of  the 
law  of  nature,  or  was  more  directly  derived  from  the  natural 
reason  of  mankind  tlmn  any  other  legal  principle.  Still  less,  at 
a  period  when  international  intercourse  was  almost  unknown, 
or  considered  beyond  the  pale  of  judicial  authority,  could  there 
be  any  rule  which  might  be  considered  a  universal  law,  or  law 
qfncdi&m:  for  it  is  only  by  tlie  intercourse  of  pemons  subject  to 
different  municipal  laws  that  a  law  of  naiicm  can  be  Judiciaily 
distinguished.  In  the  imperfect  civilisation  and  intercourse  of 
nations  in  earlier  ages  the  means  of  collecting  and  digesting 
Judicial  precedents  were  too  limited  to  allow  any  settled  exposi- 
tion of  natural  reason,  m  a  rule  of  action  derived  front  a  com- 
parison of  the  laws  of  various  states. 

The  jurisprudence  of  the  sevenil  nations  of  remote  antitiuity 
must  have  contained  numerous  principles  common  to  each,  hnt, 
previously  to  a  mutual  knowledge  of  each  other's  institutions, 
tliere  could  be  no  definite  acceptation  of  natural  reason  from 
the  concurrent  testimony  of  tlic  various  independent  sources  of 
positive  law.  Tlie  laws  of  tiie  Roman  Republic  arc  the  earliest 
of  which  it  can  be  said  positively  that  tliey  were  founded  on  a 
recognition  of  the  force  of  the  concurrent  usage  and  legislation 
of  various  nations,  as  an  indication  of  a  rule  of  natural  reason 
desen'ing  to  be  Judicially  received  by  any  one  state.  Tins 
recognition  was  made  in  legislative  action  if,  as  is  commonly 
believed,  the  laws  of  the  Twelve  Tables,  B.  0.  454,  were  com- 
piled by  persons  specially  instructed  to  regard  tlio  laws  of  the 

§29. 
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Grecian  States,*  and  it  hm  been  shown,  in  the  second  chapter, 
in  what  manner,  by  judicial  action,  a  part  of  tho  Eoman  law 
was  always  regarded  not  only  as  national  law,  but  as  an  exposi- 
tion of  the  law  prevailing  among  all  nations  or  among  tljc  more 
civilized.  By  the  extension  of  tho  JSoman  dominion,  the  whole 
national  law  ncqnired  more  and  more  of  this  character,  and 
this  character  or  qnality  it  has  constantly  had  in  every  country 
in  Europe :  first  prevailing,  as  the  austoraary  or  common  Kiw, 
in  countries  which  had  been  under  the  Boman  dominion,  and 
civilized  by  Eoman  iniHucnce,  and  then  adopted  %  the  northern 
invading  nations,  both  as  the  law  having  territorial  extent  in 
the  provinces  con^^nered'  by  them,  and  also  as  an  exposition  of 
the  juridical  wisdom  of  all  nations  and  all.  preceding  times : 
gradually  supplanting  the  pen'mial  laws  which  they  broaght 
with  them.'  In  this  sense  it  has  been  the  eommm  law  of  the 
greater  part  of  modem  Europe,  and  of  all  those  nations  which 
constitute,  in  tlieir  own  vocabulary,  the  civiliEcd  world.  Its 
autliority  as  law  nowhere  rests  upon  its  intrinsic  merit  as  an  ex- 
position of  natural  reason,  but  is  a  matter  of  tho  cistomary  law 
of  each  nation ;  though  in  states  which  imvo  boasted  of  a  law 
of  national  origin,  it  has  been  generally  referred  to,  judicially, 
as  if  its  authority  were  dependent  upon  the  subjective  judgment 
of  tlie  tribunal,  accepting  it  as  pure  natural  right  or  reason.* 

»  See  D{o»y.  Halicfir.,  Antiq,,  LJh.  cap.  sr.  Helnocdmit  IVM.  Jtir.  Civ.  Uh. 
1,  c  S,  2t.  ljcm^«  Dl*ft.,  jp.  66,  »,  Hono  Jar.,  pp.  SO,  40.  But  GUmbntiwa 
VJca  bcJd  tho  KII.  TMea  to  lntva  b«n  only  n  digtat  of  iHo  ca«tcm»iry  Jaw  of  Lntium ; 
e««  Lo«<Jo»  Law  K«vi«w»  veil.  XK.,  p.  2S8j  KXU  ^  98. 

*  On  mhioei  m-  Savigny'*  Hist,  oftbc  Roiuttn  L&w  l»  the  Midctle  Agc»,  fir«t 
folttnjpj  tra«»lat«4  by  C  itbcnrt  j  mi  ,Havigny*«  Heot  Rfim.  R ,  the  IjiHtt  votumc. 

SJr  Wm.  tloncfs:  Work*,  vol.  IlLt  p.  <&:  "It  (tlio  Cod«  of  J»»«iHlftnJ  j^ve«  l&w  «t 
tUU  time  U  the  gnMtt«4t  psat  of  Europe:  and,  tliottgh  Atw  English  lAwvem  d&re  mtike 
mtch  on  iicit«owle*Jf{tne«t,  it  h  tlic  tmtt  *oorc«  af  •MftrJjr  fXi  oar  Eisgllsh  Uvtn  that  arc 
not  of  feudal  oHgin." 

I'np«Ti.  read  btifnra  the  .Jttrftltcnl  .Society,  vol  1,  part  I.  Loufitom  I8i55,  Inaagu. 
mJl,  by  Str  R.  KetheU,  &  <?.,  p.  2 :  "  It  1$  row  char  that  tim  o<*snmo«  law  whkh 
oxUt<r<i  in  K«gJaK»I  nt  tho  time  ofxim  Kormaa  Invarfoo  was  in  »  grtat  tneiwuro  derived 
flfoffli  the  jurl'pnidencc  that  hixA  \mm  vatraiivS9&  and  KdmtRi«tere4  by  the  Rom«o»,  dur- 
ing the  .'too  jfitr*  of  their  dnwlnio»»  in  Britain." 

It  hm  been  a  mtitter  of  eontroTorisy  how  far  Brsctoa  drew  hU  work  from  the  Cor» 

E»e  Joriss  «o  KcewV  Hi*l,,  2  vol.,  pp.  S6,  87,  and  4  Tol,  p.  670,  whfrc  he  caUn 
racfon  the  father  of  Knglish  kw. 

*  Se«  on/*,  §  254,  aiwl  note;  Domat :  Ciril  Law,  J*wf.,  pp.  I,  2,  and  ProUin.  Tr., 
c  al.,  §  19.  But  for  tho  taw*  of  natnre,  ««cin|f  we  have  oowhere  the  detail  of  them 
except  In  tho  book*  of  the  lUman  law,"  Ac.  'rhe  Rfiman  law  maj ,  or  tn»y  not,  be 
accordant  with  the  iaw'«  of  nature.   lU  authority  with  the  tribuwaU  of  modem  stale* 
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But,  as  the  recorded  historical  testimony  of  tlio  juridical  reason 
of  many  nations  and  countries,  its  value  hm  been  so  repeatedly 
acknowledged  in  English  jurisprudisnco  *  that  reference  to  it  is 
indispensable  to  ascertain  any  legal  rule  which  can  be  attributed 
to  universal  jurisprudence  and  received  into  the  common  l,w 
of  England  as  tlie  law  of  natural  reason. 

§  149.  Tlie  jurisprudence  of  the  Eoman  state  has  been  con- 
sidered by  many  of  the  modem  civilians  as  asserting  the  identity 
of  hw  with  all  rules  of  right  action  binding  on  the  conscience 
of  tJtc  indimdaal  stihjeHf  to  a  greater  degree  than  has  been 
recognized  in  any  modern  system.  This  view  would  appear  to 
be  supported  by  the  meaning  given  to  such  words  as  jtistUia^ 
Jujiitprudeniia,  and  ^'w,  in  the  exposition  of  the  basis  of  legal 
science  given  by  many  jurists  cf  the  later  imperial  period. 
But  a  particular  examination  of  a  very  few  of  the  specific  topics 
of  Roman  jurisprudence  would  show  that  the  Imo  of  judicial 
tribunals  was  confined  with  them,  as  witli  the  moderns,  to  the 
enforcement  only  of  those  duties  as  legal  which  the  supreme 
power  had  made  such  by  positive  enactment,  or  through  definite 
juridical  recognition  and  application  of  natural  reason,  and  had 
accompanied  by  a  remedial  sanction.* 

In  the  view  of  resting  the  foundation  of  law  on  a  moral 
criterion,  or  of  expressing  its  jural  character,  the  Institutes  of 
Justinian,  Lib.  I,  tit.  1,1 1,  give  to  the  tcnn  ytriftp'udaicc  a 
more  extended  signification  than  that  allowed  to  it  by  limiting 
the  me(uiing  of  law  to  the  sense  herein  before  given  as  the  ordi- 
nary practical  meaning  of  the  word  {anU^  §  17).  Jurispruden- 
tia  est  omnium  rerum  humanarum  atquo  divinarum  notitia 

dopendjj  tjpon  judicial  precea«nt«~t}48'  fact  that  It  bu  htta  rwognbed  m  aa  cxpwitioo 
of  tlicse  principle*  whUlx  actoally  do  prcvnil  amoft^  all  caiioa*.  Bat  tlw  tJjoorfd' 
Domex  on  this  pclat  is  x&y  G««monl.f  held  t»jK«igIi«l»  wxitew,  toju*ti/yiiigarcfem>ce 
to  the  IXtitzba  law.   S««  Browne t  Civ.  &  Adw.  Law,  p.  4.  Bowy«r:  Umv.  Tab.  Law, 

« Halo'a  Hist.  Com.  h.,  p.  34.  Holt,  C  in  13  Modem  It,  482.  3  Kcaf» 
Comm.,  p,  490,  Wheatoft'it  El.  Int.  Law,  Inlwl.,  p,  S2.  Whftat«5n'a  Law  «jf  KaUon.?, 
p.  8L  Dupowccatj :  on  Jfurowictiott,  p.  SB.  Reddia**  TreatU**,  inuim,  Vr.  Dack'o 
Trtatifl*  en  the  and  Aulbority  of  ilie  Civil  Law  In  tHo  Kiagdom  ef  Engtod. 
Robemon'a  Hiat.  Charlwi  V.,  ^-ol.  L,  not«,  xxv.,  BB.  ... 

»  Mackelder'd  Co«p.,  «  112.  Tr.  hy  ^aafamm,  "  Law  was  coMidom!  by  tbo 
Romans  a«  priiaarily  fouttdfed  m  morBlity,  and  on  a  roituitary  respect  for  all  tliat  wa* 
icood  «.ttd  noblo.  I«  their  view,  compuUion  wa*  no  Biawmial  ekmcait  of  a  law,"  Sec 
Tba  tramlatoi'*  aot*^  to  tbi»  »ectiott,  poiaU  oat  the  emr  of  tbis  «t»t«a«mt. 
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jneti  atque  injusti  scientia;  a  definition  nearer  to  the  modem 
conception  of  moral  philoftopUy.  Jitsiitia  is  wsud  in  tho  seimo 
of  the  English  words  nprightncss,  honesty,  integrity ;  jnstitia 
eat  conatana  et  perpetua  voluntas  jus  jsuum  cuique  tribuendi ; 

here  having  its  sense  of  a  righiy  while  immediately  follow- 
ing/w«  is  used  in  the  sense  of  law  as  a  juris  pnuccpta 
hfec  sunt,  honcste  vivcre,  altcrura  non  lajdcre,  suum  cuique 
tribucre ;  without  indicating  the  authority  which  is  to  dctennino 
what  is  hmmium^  what  it  is  aWnntiti  Iwdere,  and  what  is  suwji 
cui^te^  or  tlie  right  of  every  man. 

§  150,  In  the  analysis  of  the  law  wliich  immediately  follows 
tlicfic  definitions,  the  first  distinction  is  made  according  to  tho 

*  By  *omo  of  tlic  Gcnttan  jamts,  jnit — taken  in  the  mxm  of  a  nile  of  action,— jo« 
Mt  nontMi  agcndi — U  *tU(i  to  have  )t«  o6/«fttVe  meaning,  end  when  \md  with  the  «prnU 
ficAtion  of  ft  ififchty— ju»  cat  fact>lt«i»  ageiwli— it  U  said  to  hare  lu  subjt^ve  mnsct.  Vide 
Mackeltlcy's  Cotnp.,  Introd.,  §  2.  Savij^jr :  Hcut.  II  X,  §  6, 

It  may  bo  doubted  whctticr  thi«  dMtgnatton  of  tha  dlfcrcnt  n«ss  of  tb<j  word  Jut^ 
foundrd  on  a  weU  known  Katttiaa  dietlnction,  it  evtto  phtlo^ophiciUl,^  <Mrm;t ;  Iwcatuo 
cither  a  /fine  or  o  rttfht — the  cffttct  of  a  Jaw — may  be  cotwidcrtd  both  olgectiirsly  and 
subjectively,  A«d  it  i«  hews  important  to  notice  that,  in  jttritpmimctj  both  are  uaed 
objwtkoly  oaly»  that  h,  each  \»  regarded  ns  having  ajj  ftxijrtcncc  independent  of  tho 
moral  «;«*«}  of  the  concijpicnt  jwswon. 

Th«  *nb}«*t»vt!  npprehemion  of  jni,  in  the  iwme  cither  of  a  rule  or  of  a  right,  pro- 
perly ocean*  only  in  cthlcjs,  whcr*  tlws  law  or  ihc  right  It  concdivcd  of  aa  wmctliing 
that  it  because  it  ought  to  be :  tlmt  in,  in  fact,  a»  something  which  rc4tnlt3  from  tho 
moral  natttr*  of  the  conciplcnt;  whereas^  in  jurisprudence,  jtu — a  law,  and  ju» — a 
right,  are  cottodved  of  m  the  result  cf  the  taUl  of  an  awtimcd  legi«lator. 

ri<Mith«m,  Intro<l.  Pr.  Moral*  and  L«gi»t,  cli.  XVII.,  28,  note,  employs  tho  term* 
abfiirftci  and  concr«tft  to  dotlgnnto  the  wjbjectit'e  and  ol^iectiYo  conceptioiva  of  j\w  in  the 
fens*  of  the  nilc—nonna  agendl  •*  In  most  of  il»c  Eunspean  language*  there  are  two 
different  wonU  for  dliHingtjlihing  the  abstract  and  the  concrete  »ciim!*  of  tho  word  tavc; 
which  word*  arts  k>  wide  attmder  s»  not  <sven  to  have  any  etymological  affinity.  In 
I^atin,  for  example,  there  Is  /«;  for  tho  concrete  ietiw^jtu  for  the  nb*tr«ct :  in  Italian, 
tetffft  md  ^t'ritto :  in  Frenclj, /oi  and  tfreif;  In  Spanish,  %  and  rffw/io :  in  Cfcrumn, 
(f«uts  and  KnAL   The  Kneli^lt  h  at  pre*cttt  dcittituto  of  thij»  adYnntage. 

"  In  tlws  Aiiglo-Saxon,  wwldes  Ittffr,  and  Mveral  other  wonl»  for  tlie  concn^tc  wnse, 
there  was  the  word  rt't/Sf,  answering  to  Uie  Gcrtnan  lt*c}it,  for  tha  abftract ;  a^  may  bo 
seen  in  tho  compound  foif-right  and  in  otlier  instanc*?*.  But  tl>e  wwrd  having 
long  ago  lo«t  this  «eni»,  the  modem  lvnglit(h  no  longer  po«>e««);8  this  admntage." 

But  Uto  term*  di'ritio,  4roit,  &c.,  are  a!«o  ii*frd,  In  jurispnulence  proper,  in  tho 
tcMAo  of facvliat  ageadi,  Uie  wnw  of  the  Engli*b  tcrni  a  right ;  and  this  ia  a  concrcto 
«««««  as  nmch  a«  tliat  of  ^'$9*,  i<"',  In  Englt»h,  tlie  substantive  ytorAarhht 
it  uwd  only  in  the  »cn»e  of  faatlitu  ogn^niii.,  while  tln>  wvmls  Htcht^  cUritta,  droits  &c, 
signify,  in  their  respective  language*,  not  only  thi«  but  »l«o  a  nth  wAt'cA  m  rit/ht  in  (he 
aittrnd^  that  is,  the  rule  of  natural  equity :  which  nvay,  or  nmy  not,  be  identified 
with  /djr—tho  pwrftivo  law.  Cooip.  Dig.  Lib.  I.,  tit,  1^  g  11:  raulus:  Ubro  Xl\\,  tiS, 
Sabinmn-  Jus  pluribus  modi*  dirJtnr.  Uao  modo,  tjtmn)  Id  cjuod  icwpor  wquum 
acbonuin  cjst,  jut-  diellur,  utcst  iu*  naturale.  Bui,  in  the  juH^midrinc*  of  avery  na- 
ti«n,  positive  law  U  a  jural  nile,  (legos  jnriit) ;  and  the  Rcchl  and  ({rsets,  loi  and 
droit,  Sec,  are  presumed  to  be  Jdentificd.  And  hm  .\mtin :  I'rov.  of  .lurtip.,  p.  805, 
note,  p.  .'.U)8,  note,  in  respect  to  ihu  xm  of  the  word*  jut  and  HcchL 
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object  or  relations  of  persons  on  whicJi  a  law  operates.  Hojna 
0tudn  diw,  sunt  posiUoncB,  publicum  et  privatum.  Publicum 
jtu>  est,  quod  ad  atatum  rci  Komaiifli  apcctat,  privatum,  quod  ad 
fiinguloruin  utilitatem.'  Here  pttUicumJv^  appears  to  be  equiv- 
alent to  what  would  now  be  c<dJe<l  the  public  law  of  some  one 
state,  public  municipal  law,  or  constitutional  law ;  or,  if  a  mors 
extended  meaning  is  to  be  attributed  to  it,  it  may  be  taken  to 
correspond  with  what  tlie  moderns  denominate  political  law,  or 
tlie  science  of  political  ethics,  and  tliat  only  witli  reference  to 
the  relations  of  a  single  state.'  In  the  mind  of  the  Bomaii  law- 
giver, indeed,  quod  ad  statum  rci  Romanos  spectaf,  compre- 
hended the  laws  of  the  empire  of  the  world,  and,  so  far  as  com- 
patible with  the  adr.iission  of  supremacy  in  that  single  state  or 
nation,  the  idea  of  iuteniational  law  in  tho  inodera  sense.* 

§  151.  Hie  analysis  of  private  law,  which  next  follows,  is 
founded  upon  the  nature  of  its  origin.  Dicendum  est  igitur  de 
jure  privato,  quod  tripartittmi  est:  collectum  est  enim  ex  natu- 
ralibus  pnsccptis,  aut  gentium,  aut  civilibus.  From  the  imme- 
diate sequence  of  the  definition  of  natural  law  as  being  that 
quod  natnra  docuit,  it  may  be  takevi  to  be  identical  with  natu- 
ral precepts."  But  this  natural  lavr,  m  there  defined,  can  hardly 
be  considered  a  part  of  public  or  private  Imo  in  tho  primary 
meaning  '^f  the  word  as  a  nilo  of  action.  Tlio  definition  is  only 
a  rocoguitiou  of  a  state  of  things  independent  of  human  action, 
or  a  law  in  the  secondary  sense ;  and  includes  not  only  the  na- 
ture of  man  but  of  all  animated  existences.  Jus  naturalo  est 
quod  natnra  omnia  animalia  docuit^  Kara  jus  istud  non 
humani  generis  proprium  est,  sed  omnium  animalium,  quas  in 
ca>lo,  qim  in  terra,  quas  in  man  nascuntar.   Ilinc  dcscendit 

*  Vinsins:  Commsnt,  Ltig?!.  Bntev.  1726,  B.  1,  Ut  1,  not.  a  nomecc  "<2moJ 
(t«f  sialum  Itoet.  dc.  Q,uod  n  ucIUtat«  pttblicutn  e^,  nott  (j^uod  »oIa  auctarit»t« ;  e«t 
ciiim  h«c  dlviMo  a  fJue  sutnpta,  aon  »  caiwa  c{r>(;ientc,  SingutoTtm  uiilUatem,  Quod 
privntim  m\  cujiwicjuo  cWh  rem  pcrtinct  fnniiUnrtm.  Quanquttm  ot  hoc  por  cmm- 
quentltiOT  pubUco,  cl  ijlud  privnticj,  utiic." 

*  Mackoltlc^-'s  Coini>cnd»um,  p.  I'JB,  tiote  by  Kauffflomi.   CoiO|Muro  on/*,  §  25  and 

*  Virgil  X  .Jjield,  B.  VI  L  851, 

**Ta  wpeni  icn^wrio  iwpalu*,  Bon^Mc,  metneato." 
GraviuR;  do  Rotn.  Jntp.  §§1.  2,  aiu!  Gmviaa:  Origins  L.  II  §  10.  KaVor. 
Conf.  Ug.,  Lib.  I,  lit  3;  Lib.  IL  lit,  3.  §  1.  "Injure  Roinawo  non  eat  mimm  nihil 
hnc  de  re  exr>tanj,  cum  popwU  Koaiafti  por  qtobc*  oxhxi  partes  diiStumm  ot  (HjtwbiU  jur© 
giibfrnntum  iroperium  cotiSictul  divontaram  iogam  Qon  te<que  potoarit  oi^o  «abj«jtam." 
Wheaton  :  lut  L  p.  20. 
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maris  ntqwc  fceminos  conjunctio,  q«am  nos  matrimonium  appcl- 
lamus  ;  hinc  Hboronun  procrcatio ;  hinc  cducatio  j  videm\i8 
Qtcnim  cetera  qwoquo  anitnalia  istiuB  juris  f  s?ritia  cciiReri. 

§  152.  Tl»o  distinction  next  drawn  between  jus  civile  and 
jus  gentiuui,  introduces  a  law  of  nations,  ae  a  source  of  tlic  pri- 
vate law,  in  a  Bcnsc  more  nearly  (jorrcsponding  with  the  modem 
idea  attached  to  the  tenns  law  of  natun  and  natural  law,  when 
employed  hi  jurisprudence,  and  with  'universal  law'  as  it  was 
defined  in  the  first  and  second  chapters.  J  us  autcni  civile  vel  gen- 
tium ita  dividitur ;  omncs  populi,  cpii  lygibus  et  nioribus  regun- 
tur,  partim  sue  proprio,  partim  connnuni  omnium  hominum  jure 
utuntur.  Kam  quod  quisquc  popuius  ipse  eibi  jus  constituit, 
ipsius  civitatis  proprium  est  vocaturquo  jus  civile,  quasi  jus 
proprium  ipsius  civitatis.  Quod  vero  naturalis  ratio  inter 
orancs  homines  constituit,  id  apud  omncs  populos  porteque 
custoditur,  vocaturque  jus  gcn.Uum,  quasi  quo  jure  omnes  gen- 
tcs  utantur.  Tliis  law  of  nations,  the  offspring  of  naturalis  ratio, 
is  at^erwartk  made  to  overrnlo  the  natural  law,  jus  naturale,  in 
the  origin  of  slavery ;  though  that  natural  law,  if  implied  in 
'natural  precepts* — naturalibus  prseceptis,  is  before  made  a 
source  of  private  law — the  jus  privatum.*   Tlio  definition  of  jus 

*  MackeWey's  Compeudinm,  o.  126;  Kaiifroann'»  aotp.  Sftrfj^y:  Heutifre  Ram. 
R.  VoL  I.  Appendix  I.  iTr.)  The  Rotnan  jtijist*  notice  two  ciiYi*iii!^^  of  Jaw,  founded 
opon  the  fctn«n»l  tiataie  of  its  origin.  One  u  n  divition  into  two  piurta:  rii.,  1,  Law 
M  it  cxi»t«<l  for  tbo  Uowaaj  only,  eteiU ;  2,  I>ttw  ri  cxiftiog  for  nil  nalicmi,  ffmiittm 
or  m/umli;  Tlie  oxhtr  it  a  division  iato  tluee  parti :  viz.,  1^  Law  exiatinp;  for  tlje 
Roman*  only,  eiri(«  ;  or  2,  extiting  for  ail  nation*,  gtnliim  ,•  ot  3,  existing  both  for  kII 
xuuikind  lUul  for  the  bruto  cr«ation,  mientU. 

"  I  not  only  conildcr  the  first  of  tJip«c  diviiJoiv*  tbe  only  correct  one,  but  I  aiw  a««crt 
that  it  it  circn  to  be  n^jardcd  m  tl»  niUog  division  amonj?  tl»o  Roman  juri*u,  and  that 
the  other  can  only  be  roj3;imkd  aa  an  attnuipt  nt  an  exlenaioa  of  the  fubject  which 
iMver  rt!cpivc*i  ptncral  recognition  ;  nor  crer  had  any  ioflaencc  in  detentiiainfc  partic- 
oIbjt  quMtion*  of  law.  The  division  into  two  harts  !4i  roo*t  careftjliy  carried  out  bv 
G«itt»,  in  •evcraJ  Instance*.  He  places  ihi*  diviaien  at  the  Introdtsction  of  his  work 
witiwjtit  the  rwognitioa  of  a  third  part.  Jua  gentium  J«  with  hina  the  oMcr  portion, 
M  aacicnt  et  the  hwraan  race.  It  arim  from  the  natumUa  ratio  of  all  men ;  hence 
he  eUewhm  namw  it  jtu  naturale ;  (u>  in  rcfcrrinff  the  natural  actjuinition  of  property 
bpr  voluntary  cxcliangc^  ip  one  place  to  jua  natunue,  and  in  another  to  naturalta  ratio. 
Tbi»  division  in  two  parte  \m  found  also  with  Modwtin,  Faulu*,  Marcian,  Klorcntiou* 
and  Liciniua  Rttfini:^,  ~-  •  •  Xbe  divl»Ion  into  three  parU  ia  mott  di»tinctly  mode 
by  Ulpian,  and  after  him  by  Tryphonian  awl  Hen»ogpnla».  It  mt«  on  ll»e  foUowing 
tUeor>%  That  there  wb.»  a  lime  whensin  men  know  only  (rach  relalioun  to  each  other 
t  •  wcto  cowman  to  them  and  the  brulo  creation  ;  thoaa  of  the  aexes,  generation,  and 
crlucation.  ThcreaAcr  followctl  »  awond  poriotl  of  lime,  wherein  Jtatoj  arose  ;  alavery, 
private  prop rty  and  obligations  were  introduced  i  and  this  in  like  manner  Bmon^  mou 
wherever  fotmd.   Lastly  aro*e  law  io  each  state  as  peculiar  to  itjolf  j  partly  by  the 
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civile,  in  this  pinco,  is  derived  from  its  origin,  or  the  aonrco  to 
wliich  in  judicial  npprclicnsion  it  is  referred  for  its  existence, 
that  is,  the  will  of  some  one  state  or  nation,  and  it  is  therefore 
aleo  here  called  '  its  own,' — proprium.  After  tin's  definition  the 
Boman  people  is  said  to  mo  not  only  its  ovra  law,  proprium, 
but  also  the  principles  of  this  law  of  natioju^  as  the  dictates  of 
natural  reason,  witliout  further  mention  of  *  natural  precepts ' — 
Et  populus  itafiuc  Romanns  partim  sue  proprio,  partim  com- 
muui  omnium  honiiuuni  jure  utiiur.  And  in  most  instances 
wherein  the  tenn  jus  civile  is  use-d  h\  the  Eoman  law  it  means 
all  that  the  Roman  state  uses,  vHtui\  ur  enforces  as  a  rule  of 
action  ;  that  is,  it  includes  both  Xhajm  cim'h\  OTpi'ojmiim^  and 
the  j'm  gentiujft  as  hero  defined ;  and  is  equivalent  to  the  term 
*  municipal  law'  as  employed  by  Blackstone,  or  to  tlio  term 
'  national  law '  according  to  Bentham's  terminology. 

'  §  153.  The  jus  publicum,  wlietliCT*  exclusively  relating  to 
internal,  or  to  extenial  relations  also,  miisl;  have  had  the  same 
origin  in  the  will  of  tlio  state,  or  in  the  rules  of '  natural  reason,* 
being  also  a  part  of  the  law  used  by  the  Roman  people.  Inter- 
national law,  so  far  as  it  existed,  and  whether  included  under 
that  here  called  jnthlic  laio,  or  not,  is  implied  to  rest  also  on  the 
lata  o/  nations  or  principles  commonly  received  among  all  man- 
kind, by  the  description  of  the  origin  of  slavery,  which  is  justi- 
fied on  those  principles  while  it  is  ascribed  to  wars,  wliich  are 
nccessafily  international,  and  are  also  justified  by  the  same 
'  law  of  nations.'  Jus  autem  gentium  omni  humano  generi 
conununc  est.  Kam  usu  exigente  et  humanis  neccssitatibus 
gentes  humanto  quaidam  (jura)  sibi  constituerunt ;  beUa  etenim 
orta  svu\t  et  captivitatca  sccuire  sunt  ct  servitutes ;  by  which  are 
meant,  not  private  wars  or  piracies,*  but  those  appeals  to  force 

Dio^ificAtion  of  thaiw  genernl  inrtittjtioitf  ly  pnr*icu]ar  circtinistatiM*,  partly  by  tlie 
addition  pf  new  imtituiion*  or  njlc».  *  *  *  On  lhi»  particular  poittt  the  Inmaute* 
of  Justinian  take  a  vcrj*  5ticoji>i<t«nt  pojisiotj.  Hjc  vcxt  of  Ulpian  is  fimt  used,  giving 
tJie  tripartil«5  divUiort,  and  nmkiug  it  apply  to  tlio  origin  of  jiavcrj".  Then  the  f*«t 
of  Gain*,  Martian  or  K1orci:linu«  i«  titlicr  followed  in  tcrtnit,  or  plainly  rcfcrrril  to. 
Os?  pftAxaffe  i*  particalarly  r«nmrkablc,  wiierc  the  woH«  of  Qaim  are  ttwsd,  but  with 
the  oxpr«»*  addition  thai  jun  nalnrale  U  the  »nnic  a»  jus  gt>alium,  utvH  that  tlii*  ha4 
already  before  been  #o  *uilc^;  §  11,  1.  rle  AV.  rtr.  ('J,  J.)  <iimniiidau>  «n5m  rcram 
dominmm  nnnciiucitnur  jure  nattirali  ;  tjuod,  oicut  dixiinu*,  apprllattir  ju»  jfrntium ; 
quarundam  jure  civili,"  tv^niijurp  on  tlii*  «ulij.-vt,  AujtJn,  I'rov.  Jump.  iJ>d-lt)0. 
'  iluberu*,  de  Jure  CivitatU,  lib.  2.  c.  U.  §  S.    *'  l^uod  si  beUum  cturet  solcmnibai 


150 


OBIQIK  OF  SLAVERY. 


which  the  natural  reason  of  mankind  has  hitherto  continued  to 
jufctiiy,  ns  ronicdiea  botwcon  sovereign  states.  AVhile  shivery  ia 
thus  justified  as  being  accordtmt  with  natural  reason,  anri  there- 
fore with  natural  law,  so  far  as  it  can  be  recognized  in  jurispru- 
dence, the  freedom  of  mankind  is  asserted  under  the  natural 
law,  in  the  scnno  of  the  statement  of  a  condition  of  things  ante- 
rior to  the  authority  of  nations  or  of  society :  in  which  sense  of 
tiie  worda  all  men  would  bo  taken  to  bo  naturally  free  from 
any  positive  law,  that  is,  from  all  tht)Eo  rules  of  acUon  which 
aio  enforced  by  society,  or  by  states.  The  sentence  last  quoted 
from  the  Institutes  is  thus  continticd.  Bella  ctenim  orta  sunt 
et  captivitates  sccutie  et  sorvitutcs,  qute  sunt  naturali  ju^i 
contrarite.  Jure  enim  natumli  omnos  homines  ab  initio  liberi 
nascebautur ;  and  in  Title  3,  §§  %  3, 4, — Scrvitus  autera  est  con- 
stitutio  juris  gentium,  qua  quia  dominio  alieno  contra  ;*Aturam 
subjicitur.  .Scrvn  autom  ex  co  apTiellati  sunt,  quod  Itnpcmtores 
captives  vendcre  ac  j)cr  hoc  scrvarc  nec  occidero  solent ;  qui 
etiam  maucipia  dicti  sunt,  eo  quod  ab  hostibus  nmuu  cnpi- 
untur.  «  *  *  liunt  [servi]  jure  gentium,  id  est  captivitato. 
And  in  Title  5,  §  1,  on  uuimmiission,  it  is  said,  Qute  res  a  jure 
gentium  originem  sumsit ;  utpote  quum  jure  naturali  omnes 
liberi  nascercntur ;  nec  nota  cssct  nianumissio,  quum  servitus 
esset  incognita.  Sed  postcaquam  jure  gentiujn  servitus  invasit, 
secutum  csi  beneficium  manumissionis.  Seeming  to  mean,  that 
though  in  a  primixjval  state,  or  a  state  of  miture  as  oppo^^cd  to  a 
state  of  society,  or  as  originally  created,  men  must  be  consid- 
ered equally  free,  yet,  in  consequence  of  their  natural  pjissions 
and  infirmities,  a  necessaiy  condition  of  things  has  arisen  in  the 
social  state,  a  usus  cxigens  et  humana  necessitas,  from  whicli 
•natural  reason  justifies  slavery.'  Tliis  view  of  the  origin  of 
slavery  the  Konums  held  in  common  with  all  the  nations  of 

jnri«  ppntJtitn  rtowbiti*,  r.on  irant  cnptJ  jure  »en'l,  praindo  nec  cj'uimodi  tncita  oritnr 
obliffttUo ;  ut  in  hv»  t{»\  jjlrntico  nut  latrocinto  barbarwrum  cnplunswr." 

'  In  ordtsr  to  rrconcito  the  Jangtin;;©  of  the  In»tit^itt«,  wniic  rivillaiu  dintingiiUh  a 
jus  geminm  jf>r»)airr»»»  and  a  jus  gtutiMm  ttcmdnnum,  v.  YinHuu:  Conun.  Lib  I.  Tit 
2,  B,  on  thli  citic  f>f  tho  In«tjtut«'ji.  McrUit :  Kepertoiro  Jo  Juri»pra'lenc«,  Tom.  V., 
p.  iibl,  «pe«k«  of  !c  dn»it  primitif  det  pvn*.  and  lo  drtJit  «Jc»  gcn»  ««'rtW.?irf.  And 
St.  Ttiutnn*  Aquina^i  tnnkc*  r  Mniilnr  cUfcritnination  of  a  MSH-ntiur)'  )»w  of  naltm 
Identical  with  tbo  late  nf  nnttoaM ;  »•(  t|uotcd  in  Ilioliop  Kn;iia»id*«  L«ltcr  II,,  giving  the 
earlier  Christian  nuthoritie*  thai'  nil. very  is  a  Icgitiniato  wnwHjuencc  of  tUi. 
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antiquity.  It  waa  in  foct  a  principle  quod  inter  omnca  populos 
pera;que  custoditur,  a  maxim  of  the  law  of  nattiral  ronson,  or  of 
Mini versai  law*  ns  then  understood,  that  slavery  might  right- 
fully exist  as  a  consequence  of  captivity  in  war ; '  and  being  a 
consequence  of  public  wai^,  sanctioned  by  the  rules  of  action 
between  nations,  it  was  at  that  time  a  principle  of  the  interna- 
tional law,  so  far  as  any  such  inteniational  law  could  be  said  to 
exist,' 

§  154.  Tlio  relation  thus  originating  in  war  and  under  inter- 
national law  was,  among  the  ancients,  universally  taken  up  and 
sustained  by  the  internal  or  municipal  law  of  each  nation,  jus 
civile.*  And  under  the  sanction  of  municipal  law  it  was  also 
mtuic  a  consequence  of  other  circumstances  than  captivity  in 
war ;  as  of  birth ;  since  the  child  of  a  slave  mother  became  also 
a  slave :  and  also  by  the  voluntary  act  of  the  person  enslaved ; 
Inst.  Lib.  I.  tit.  3,  §  4 :  Servi  aut  nascuntur,  aut  fiunt ;  nascuu- 
tur  cx  atjcillis  nostrie;  fiunt  ex  jure  gentium,  id  est  ex  captivitatc, 
aut  jure  civili,  quum  liber  homo  major  viginti  annis  ad  pretium 
participandum  seso  vcnundari  passus  est.  In  servorum  con- 
ditionc  nulla  est  differentia.  Here  the  origin  of  slavery  by  vol- 
untary sale  is  attributed  to  jus  civile,  which  here  corresponds 
to  municipal  or  internal  law.  The  inheritance  of  slavery  is  not 
here  attributed  either  to  the  jus  civile  or  to  the  laxo  ofnationSy 
it  is  merely  stated  as  a  recognized  principle ;  but  from  its  ad- 

*  Xenophon  :  Cytop.  L.  vil.  c  5,  73. 

'  'Wnr  aud  pence  being  rudely  definabb  as  coiitrarien,  war  waa  tho  normal  co.ndt- 
Uon  of  intcmatioiml  Jiilereourw  bctweon  uatioits  not  equally  civiliicd,  tlmt  i.%  not 
equally  rcco^i)iun}{  fa  rule  of  peaceful  intercotir« ;  and  «lar«ty  might  on'ijiuato  under 
such  B  condition  orho»tility,  lhoti;(h  not  ono  of  open  war.  Tl»u»,  Dig.  L.  41),  tit,  15, 
§  S,  2.  Katn  d  cttm  ff>nle  tUiquR  nt^ue  AmicittaRi,  netjuo  hojipittum,  neqne  firdat  ann- 
cttim  cauw  factum  babemun,  t«i  ho«t««  quidrm  non  tunt ;  quod  autem  ex  unatro  nd 
co«  {ten-onit,  illorum  tit,  ot  liber  <>oino  Hotter,  ab  \i»  coptoi,  somu  St,  et  oorum. 
Idemquc  c«t,  »i  ab  illiit  ad  no«  aliquld  pcrvtniat. 

*  Ju.i  rmVr,  in  a  msnfd  rvtatiu)t  to  lu  «xtcn%  national  law,  including  jus  gentinm — 
not  opposed  to  it,  !«  tho  «tu8  oT  )U*  prv^num. 

t^uin'uK  Curtiu* :  Lik  7,  c.  3 :  "  Int«r  dutuinntn  et  wrvunj  notJs  amicitia  est,  ctinn* 
in  pitce  iMrlii  t«nii*n  jura  wrvnntur."  The  jura  wcrt  the  tawe,  only  as  tho  right*  of  tl.c 
master  were  olwny*  (uuudcd  on  ju»  gentium.  Tlic  municip;'!  law  dM  not  rccognia; 
aoy  incon^ruit)-  bi'twcen  Hio  relation  oi*  master  and  Rkvo  and  a  peaceful  condition  of 
jocaely. 

A  slave  condition  wa»  also  PoniolJnic*  made  the  conicqnenco  of  dc«rtion  from  mi!- 
it4wry  duty,  or  crime ;  fro«d  men  for  in);mtitudo  towards  pntron*,  and  women  for  intcr- 
«;our*c  witli  tdave.^  were  liable  to  Uww  t>J*  freedom.  HOno**  Dnrrfellung  Qlx«r  tklaven- 
hiUiJcl  ((i<itth>{;cu,  \S'2Q)  vol.  i.  p.  t'5 :  cilcj  Waldcck  j  c.  L  §  63  ji,  a,  Hciucc.  c.  i.  ^  83. 
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mittcd  universality  it  waa  probably  consicierecl  a  principle  of 
the  km  of  natiomy  conatitutio  juris  gentium.  Iiii  Tit,  8,  from 
tho  universal  prevalence  of  tlie  idea  of  absolute  dominion  in  the 
master  over  the  slave,  and  of  tlio  slave's  incapacity  to  acquire 
any  thing  Jis  property,  distinct  from  the  property  of  the  master, 
it  is  argued  that  that  property  and  that  disability  rest  upon  the 
same  ibundation  as  slavery  from  captivity.  In  potestate  itaque 
dominorum  sunt  servi.  Qnaj  quidem  potestiis  juris  gentium  est. 
Nam  npud  omnes  perneque  gentes  animadvertere  possunnis,  dom- 
inis  in  servos  vitce  necisque  potestatem  esse,  et  quodcunquo  per 
servum  acquiritur,  id  domino  acquiritur;  and  hence  it  might 
be  inferred  that,  as  the  dominion  which  prevented  the  slave 
from  having  the  rights  of  a  legtd  person,  even  m  respect  to  his 
own  offspring}  was  founded  on  the  law  ofnathm,  the  results  of 
that  dominiuu  had  tho  same  legal  character.* 

§  155t  Tlie  force  to  be  attached  to  the  expression,  constitutio 
juris  gcntiu»«,  nnuRt  be  gathered  fmm  the  comparison  of  tho 
prevalence  and  judicial  recognition  among  all  nations  of  other 
relations  which  are  ascribed  to  this  law.  The  Institutes  refer  to 
tlie  same  jus  gentium,  the  origin  of  the  various  forms  in  whicli 
property  is  held  and  transferred,  as  being  eq\mlly  recognized 
among  all  nations;  Lib.  I.  Tit,  2,  §  2.  Et  ex  hoc  jure  gentium 
omnes  prene  contractus  introducti  sunt,  ut  emtio,  vonditio,  lo- 
catio,  conductio,  societas,  depositum,  inutuuiu  et  alii  inuumera- 
Ijiles.  And  Lib.  IL  Tit,  1,  §4:  Iliparum  quoque  usus  pub- 
licus  est  jure  gentium,  i<icut  ip.nius  fluminis.  And  §  5  :  Littonim 
quoque  xims  pubUcus  juris  gentium  est,  sicut  et  ipsius  maris  ; 
«fcc.«    liy  ascribing  the  right  of  the  master  and  the  incapacity 

•  WoJtlfrcJt'u  In»l,  h.  I.  lit,  3.  "  Ex  jtim  princ5pHjii,  fostuis,  t«ni<}Ham  iweewla  vcniris 
ad  dtroiittttm  vp«lrl»  pcrl5n*t."   Htinecc., Nn?.     <Jc«.  L  I.,  §  25?,  IT,  §  8U 

*  Tlie  whole  of  xht  fmn  fiv^s  tUks  of  tlii*  H^mti  l»6ftk  of  tlw  Iui!tiit»i6«  wrtt  txpnuly 
culhi  ju*  pciuinm,  m  conliTi»tc4  veiiU  jtt»  civile.   ln«.  i,.  U.  Til  5,  g  C. 

'lli'o  wiii»nui«  right  of  ttdln^j  ll»«s  *f  a  nhuwi  on4  «he  wft,  which  i»  hen?  *jKik«n  of,  l» 
the  nphl  tyf-yrivnt*  iivUvitlwnU  a*  tti;ttiftiH  mUct  jirlvaic  jMsrwiv*— a  rl^jht  xmUt  jEtrivft{« 
m««icJjiftl  5i»w  (<rowp.  Ittrt,  L.  I  tH,  1,  i  t>  II  i*  mt  that  frttstiom  of  ihc  woi.  to  bU 
«atJtitt«  which  make*  a  KswnlwMi  topic  lif  mwlrtini  jnihlle  lM*n»tttiott»l  law.  It  may  ho 
ftotiml,  however.  In  thU  rttunifctibii,  to  avttiit  the  wwftuion  which  has  8tt»mlctl  the  tt*o 
of  ihv  ttrttt,  that  the  ju»  ^ttitiuw  of  tha  Iloinan  la«;ve«  cshlhiteJ  in  tho  ttpplica- 
lion  of  human  reaAow  to  the  »el»iltym  of  p>ihUc  s*  as  prfvatn  pew-'nn,  and  m'^hl 
{hu»  fann  a  port  of  what  in  now  calktl  puWic  JntfTOatJoiial  law,  jiw  Jutwr  jji-nte*.  T^mja 
I>i{{.  IJh,  I.  tit.  i,  g  r> :  U«rn«f)j{vttia«tt«,  I.1bM  I,  joriji  cpt»«Muanw>.  Ks  hoc  jure  jjct*, 
tJtun  lntn>f!Kf  tn  licUa,  diitcpptiu  j{eMie»,  ivgwa  condlia,  domhiU  di»iincta,  agrl*  i«mnn5 
}»oiilti,  af4ific»a  wlioeaia,  coinwemxuji,  cinitowie,  vtMJliiowfc*,  locatUnie*,  coiKluctiooe*, 
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of  the  slave  to  the  eamo  law  of  nations,  without  reference  to  the 
origin  of  the  relation,  (in  sert'onim  condition©  nulla  est  differ- 
entia) it  eccms  to  be  considered  a  condition  or  relation  which 
should  be  everywhere  rccognir.cd,  and  xn&iutaincd  of  course  in 
over)'  inunicipal  or  international  jurisdiction. 

§  156.  The  nature  of  this  relation  was  the  holding  of  men  as 
property,  and  therefore  as  things,  not  persons :  and  therefore  in 
the  Institutes,  Lib.  XI.  title  1,  treating  of  the  nature  of  things  aa 
op}Hi«ed  to  persons,  de  rerujn  divisionc  et  qualitate,  in  §  IT  it  is 
said :  horn  ea  quai  ex  hostibus  capiraus,  jure  gentium  statim 
nostra  fiunt ;  ndeo  quidem  ut  et  libcri  homines  in  servitutem  nos- 
tnun  dcducautur.  For,  though  slaves,  servi,  arc  dijitinguishcd, 
as  natural  pcruons,  from  freemen,  libcri,  in  Titles  8  «k  8,  their 
condition  is  also  frc<iuently  spoken  of,  by  tlie  civil  jurists,  as  dis- 
tingttishing  them  as  legal  things  from  legal  persons ;  a  legjd 
person  being  a  natural  person  having  rights,  and  a  slave  having 
none,  in  the  view  of  the  law,  any  more  than  other  objects  of 
possession.*  As  is  shown  in  Inst,  L.  I.  tit.  8,  §  1,  the  power  of 
the  master  was  for  life  and  deatli,  in  theory ;  and  often  illus- 
trated in  practice,  m  appears  from  historj'  and  literattire.'  If  the 
slave  was  considered  entitled  to  aJiy  rights  as  a  human  being, 

obti^tatiowc*  in»Ut«t<»,  exe«BU«  qt>tl«i«dam  d  jwre  drill  btro^ttctim  mwt  From 
which  Jt  nj5|war«  thut  Uw  jtt*  gcntiuTU  of  the  RomaHii  wm  ither  phlic  or  {sri^-ate  Uw 
(wxorclinft  to  the  charactpr  of  the  p«f»o»it  or  r«Ifttio«*  to  which  itw««  appUed.  Mr. 
Wheaton  in  hU  "taw  of  KalJottm,"  pp.  2<^-2f>.  aniMirentlv  awamlng  that  the  modem* 
wouW  not  hav«s  (isnijmma»«4  |i«hllc  intemaljanaj  law  •'the  law  of  liaitOTv*,*  if  th*  Ko- 
nm««  had  aot  heforts  raJldi  th«  wmo  tlihifl;  jttii  g«ntlttm,  m«i»(«  jhat  hy  itt*  j»«ntittm  iho 
Rowait*  idletwlcd  thai  ^rt  of  their  civil  law  whteh  thev  w«!4  a«jpuhlic  tawTn  refertmce 
to  oth«r  nation*.  But  m  fact, ««  «{tpcanit  hy  the  ahovo'cilation  (roit)  the  Di^tuFtf  St  vcat 
a  ufilverMi}  jttriii|tnKle»c«,  which  the  jwdlclaJ  oJSwr  refcrroti  to  a«  an  iftdkatiot*  of  mta- 
rat  n!a4»u  in  ail  matt«t»  aSbcliug  privat*  jMttWMW.  Mr.  Wheatoti,  hy  Bawling  that 
the  prin-ote  law  which  the  Roman*  knew  m  jiw  gewtium  waa  mt  known  hy  th*  tt<»^ 
ttiUon  of  il«  hUlorlcal  prevaleacCt  hut  wa*  dmply  that  pan  of  thuir  own  law  which  tho 
Itoroan*  thoMshl  wajfwna/*,  emm  to  the  eoncitwlon  thai  jtw  gsniium  l«  immtttahJe,  It 
i»  tnio  that  ihe  Itoiman*  knew  no  jwm  genUtw  that  wa*  not  alrvatty  part  and  parocl  of 
Uicir  own  narlanai  law—jm  civile,  {*b«  Wheaton'a  loten*.  I*»w.  p.  a?,  dlin^  Savigny 
and  Wnci-h.t«r,)  ajwl  pvery  tribunal  r*coj{ni»ing  a  ju#  gcntittm»  or  untvtTMl  i«ri*prt»- 
dcoce,  muiit  awuiitB  that  it  it  IncJttdeti  in  ilie  law  of  the  land.  How  iM*  ma.v  he,  has 
hwn  »hqwn  in  ihe  second  clvapter. 

'  Mfthlpnhmch  J  I'andottanim  I>oc<nns^  p.  195.  "FamiUa  appeUatio  nm  ad  per- 
sona* «olttm  refertur.  vcnnn  eliam  ad  »t»»,  ftt!e<x{tte  ad  hofflinum,  qui  in»tar  habiti  #«hi 
remm,  1.  c.  Mrvonttn  qtioddam  corBtw."  Kanftnanw'*  Mackeldey,  p.  137;  <jdilot'« 
mitf :  "Tho  Itoinan*  Hrade  ft  dUtinction  hclwetsm  Aow  and  perst/tM  f  Wanno  they  ro- 
pirtletl  »J»v«  not  tu  »uhjc«t«  of  tight*,  hut  on  olye<t«  of  right»,  in  the  mavi  manner  u 
thlujj*,"   AiiA  «d  Taylor'*  El  Civ.  Law,  p.  429. 

*  Jnwnitl  Sal.  vL  U  219. 
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the  support  of  tliOBO  rights  was  left  to  the  influence  of  motives 
of  humanity,  and  not  enforced  hy  any  rnlo  prescribed  by  the 
Btate.  previously  to  tlie  constitution  of  Antoninus  referred  to  in 
tlie  second  section  of  the  last-mentioned  Title.  Though  in  cases 
of  extreme  severity  the  supreme  power  might  occasionally  have 
interfered  exposifacio^  to  transfer  the  slave  to  another  master, 
without  establishing  any  general  recognition  of  his  legal  per- 
sonality :  as  in  the  case  of  tho  slaves  of  Julius  Sabinus,  spoken 
of  in  the  same  Title  ;  and  this  extraordinary  intervention  seems 
to  have  acquired  the  force  of  a  general  law.' 

§  157.  Tliis  attril>ution  of  the  condition  of  slavery  to  the  jus 
gentium,  as  contrasted  with  their  jus  civile,  which  was  thus 
made  hy  the  Roman  jurists,  was  in  perfect  harmony  with  the 
juridical  action  of  all  other  nations  of  antiquity."  For  not  only 
had  that  condition  been  constantly  existing  among  all  nations 
from  the  earliest  historical  times,  but  it  was  nowhere  regarded 
as  a  relation  of  a  local  character,  or  one  specially  adapted  to 
local  circumstances ;  this  is  proved  by  the  fact  that  the  condi- 
tion was  recognized  in  private  international  law  so  far  as  it 
could  be  said  to  exist ;  the  relation  between  tlie  master  and  the 
slave  being  maintained  not  only  in  tlie  jurisdiction  wherein  it 
began  its  legal  existence,  but  also  being  carried  out  or  realized 
in  other  jurisdictions  to  which  they  might  remove ;  it  was  sus- 
tained equally  between  alien  as  between  native  subjects,  and 
property  in  slaves  was  recognized  in  the  travisactions  of  com- 
merce between  persons  of  different  nations. 

It  is  in  view  of  this  character  of  slavery — that  of  being  a 
legal  condition,  universally  recognizerJ  by  the  natural  reason  of 
mankind  manifested  in  civil  institutioufi,*  that,  before  describing 

'  Hclnecdu* :  IHtt.  Jtiir.  Civ.  Lib.  I  §  174.  Smith'*  Diet  Antlq,  Strem.  Other 
Iaw«  for  the  nmtcction  of  tlie  il&ftt,  Lcs  Pctrtmln,  Rig.  L.  48,  tit.  8,  §  II :  L.  !8,  tit. 
1,  §  42.  Cod.  iii.,  tit  38,  3,  11.  Conrtitiatiou  of  Cbudiujt ;  v.  Siict^niti*,  Clnnd.  25. 
See  sOw  .Savlgny,  II  R,  U.  M.  2,  p.  34. 

» Th«  Uw»  of  Mcnw  rfcognixctl  scvcraJ  kind*  of  riavcjy,  »8o  H.  St,  George  Tucker's 
Memorials  of  Iwlim  Gowmracnt,  I,oittloi».  18'n'J,  p.  431.  In  ascribing  rinverj-  to  the 
law  of  untiojw  it  i*  a  very  common  error  to  %m  that  t«rm  not  in  the  »tnM  of  niiitensal 
jimrpmdcnee — tijo  Romatt  gentittra~but  in  the  it»o<lcm  mm  of  pnbllc  interna- 
lionnl  law,  mi  to  give  the  cn»tora  of  tnuJavinx  priMitont  <jf  war.  in  inustrntion  !  a*  if 
the  legal  cnndltion  of  oth(?r  »lave»  who  Iwsd  never  been  taken  in  war  were  not  c»^iiall>- jnvo 
gentinrn  nc-oriling  to  the  lUiman  juri«pr«dcnee.  Ste  Mr.  W«bfttor'»  speech,  7th  MareJi, 
mOi  Work*,  vol  V.  p.  329.   D  «eor«ia  It  m. 

'■'  Whatever  may  have  been  llic  opinion*  of  the  great  morall»ta  of  aatiquliy  a«  to  the 
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the  riglits  of  persons,  tho  Institutes  begin  with  tlio  simple  decla- 
ration, that  human  beings  are  cither  freemen  or  slaves,  Lib.  L  tit. 
3.  Sumnm  igitur  divisio  do  jure  personarum  hojc  eat,  quod 
oranes  aut  liberi  aut  eervi.* 

§  158.  Whether  the  rules  historically  known  as  the  laio  of 
naiioM—^m  gentium,  which  judicial  tribunals  might  recognize 
as  a  criterion  of  natural  reason,  to  be  applied  in  inteniational 
or  municipal  law,  have  continued  to  be  the  same  for  modern 
timoB  as  anciently,  is  a  question  of  fact  to  be  learned  from  tlio 
history  of  municipal  and  international  jurjBprudonce  among  all 
nations :  each  having  equal  right  to  judge  of  the  dictates  of  nat- 
ural reason  applied  to  tho  conditions  of  human  existence,  and 
to  manifest  their  judgnient  in  their  several  national  law  (applied 
cither  jih  internal  or  international  law  within  their  own  jurisdic- 
tions), and  in  the  formation  of  that  code  of  general  international 
intercoui'sti  \vhich  is,  in  an  imperfect  sense,  denominated  a  law, 
of  wliich  they  arc  themselves  regarded  tho  subjects.' 

§  159.  It  must  be  remembered  at  tho  same  time,  that,  in 
consequence  of  the  nature  aiid  mode  of  application  of  that  which 
is  thus  denominated  inteniational  law,  or  law  of  nations  in  tho 
sense  of  a  rule  of  which  nations  are  ti'.d  subjects,  it  has  never 
changed  simultaneously  among  those  nations  professing  to  rec- 
ognize it :  and,  as  a  distinct  class  of  rules,  is  still  confined  to  its 
recognition  and  application  among  Christian  nations ;  and  in  a 
more  limited  degree,  between  them  and  tho  Asiatic  and  Mo- 

expcdicncjir,  pn^prfety  orctltical  f>tne«s  of  tho  relation  between  the  master  and  theelaTe, 
it  U  «rta»v  that  tliey  conirtnntly  ncknowledgcd  ii»  Icfrnlitv.  Arijtotlo  (t*ol,  L.  i.  c  2) 
and  Plato  (Kop.,  L.  v.)  opposed  the  «i«lftvemenl  of  Gr>  i  .^s  when  taXtn  priffcwrs  of  war 
by  other  GreoKK.  But  tho  fomcr  regarded  skvcry  a»  a  nflatioR  properly  exioihig  in 
evcrj"  civU  wwicty ;  and  tlie  latter  ewms  to  have  consldcnsd  it  a  ucceMajy  evil  If 
they'fceoikd  from  the  idea  of  treating  a  haman  heing  n,i »  chattel,  or  brntc  object  of 
ti»c  action  of  oihcr^  tliey  each  eoatoraplatcd  tho  csijttenee  of  a  servile  class  a*  a  nece*- 
swry  ctmnlUtiettt  of  human  society.  Sc«  Wallon :  llUu  do  rEftclavage  dans  I'AntitjuitA, 
lio  Par.  e.  U  ;— a  veiy  full  oectwrnl  of  the  opiniom  of  the  leading  mind*  of  Grecc«  on 
thiKjpoint. 

Whatever  may  have  lK*n  Cictro's  doctrints  about  the  fonndaticn*  of  civil  law  in 
natuml  justiee,  he* was  hitnwlf  an  owner  of  dlavcj*,  a«id  called  on  hi$  friend*  to  aid  him 
in  recovering  thtjm  when  they  ran  away.  See  Ciceronls  Epistolns  ad  Kowilinre*,  Lib. 
I  cp.  2,  §  U,  Cic  ad  QiilnWini  frfttrem ;  Lib.  v.  cp.  9,  g  2,  Vatinius  ad  Cic,  ad 
fn !  Lib.  .tiii.  cp.  77.  §  a,  Cic.  ad  P.  Stilplcittnij  Imp^'ratoreni. 

•  The  name  of  the  Title  is  I)«  Statu  hominum ;  the  slave  was  homo,  and  not  p«r- 
8ona ;  it  is  no  division  of  the  righu  of  jierdonji  to  nay  »ome  men  have  tlio  rights  of  per- 
tom  and  nonie  have  not.    See  ante  §  i\. 

»  Compare  §§  10,  19,  39. 
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hammedan  eovcreignties ; »  the  intercourse  of  those  nations, 
recognizing  such  law,  with  others  not  knowing  it,  being  always 
pvcsuined  to  be  regnhited  by  tliat  part  of  the  inteniational  law 
which  has  been  sometimes  called  '  the  natural  law  of  nations,' 
that  is,  by  general  principles  of  morals  applied  to  public  rela- 
tions :  the  application  being  professedly  made  according  to  the 
moral  sense  of  the,  so  called,  civilissed  nations,  assuming  a  supe- 
rior knowledge  of  the  dictates  of  enlightened  reiison.* 

§  ICO.  During  the  later  period  of  the  Roman  empire  tlie 
diflusion  of  Christianity  gave  additional  force  to  ideas  of  hu- 
manity and  benevolence,  as  rules  of  duty  in  social  action  inde- 
pendent of  laws  enforced  by  the  state,  and  may  be  supposed  to 
have  moderated  the  severity  of  the  ancient  slavery,  both  as  the 
effect  of  international  wars  and  of  municipal  regulations :  at 
least  between  those  professing  a  faith  which  required  a  distinct 
recognition  of  individual  capacity  and  responsibility  in  all  nat- 
ural persons,  and  which,  by  constituting  all  its  adherents  into 
11  spiritual  commonwealth,  established  a  peculiar  equality  be- 
tween them ;  comparing  them  to  members  of  a  family,  in  hav- 
ing 6uch  a  bond  of  union.*  But  whatever  changa  may  have 
taken  place  in  consequence  does  not  appear  to  have  been  made 
by  any  systematic  interference  nf  the  civil  power.  It  is  to  be 
remembered  that  the  code  of  Justinian,  though  digested  from 
ancient  laws,  was  the  code  of  a  Christian  state  and  sovereign  ;* 

*  HelHtr:  Eiirop.  Valkcnr,  §7. 

'  TJ»o  opinion  of  {)omiinc  Vt  Soto,  do  JutUtia  ct  do  Jure,  quotetl  by  SfttckintoBb, 
IHirt,  Etb.  PJiiloK.  p.  1 10,  wtt«,  that  (iicrc  can  b«  no  difTcrcnce  fcelween  Chrlttinns  and 
i*agan»,  "  for  the  Iaw  of  »»Uott6  I»  «mal  to  mil  mankind."  It  is  doubtful  whether  in- 
tornational  law  or  iitiivfrsa!  (private)  law  wa*  lutcndcd  by  thi«  author;  bnt,  in  either 
tmsv,  h  i$  not  a  conrcict  irtatcmcnt  of  what  the  law  of  nation*  wna  at  that  time,  m  his- 
torically known.  The  author,  o.*  many  writer*  «»co  hi,*  lime  linve  done,  confounded 
tlie  jus'tosntiura  witi\  hi*  own  tdna  of  natural  j«istic«.  ^ 

»  Urotltt*  5  li.  cl  l\  Lib.  t  c.  i.,  14,  U.  Huber,  de  Jure  Ciritati*,  lib. "2,  ch.  8,  §  6, 
Lactantiuis,  L  v.  I)i»'.  Innt.  c  16.  "Kadlc  inde  contigit  ncdum  ut  Chrnstiani  mrvoi 
«tioi«,  pra'js«rtim  Christian'JO,  vcluti  fratrum  loco  habertnt." 

*  I'roasmium  to  Inititutcx  bogijwj  "  In  nomine  Domini  «o»tri  Je«u  Christ!,  Impe- 
rator  CaJMr,"  &<l  Cousiantine,  tl:e  firrt  Christian  «mi*cror,  died  A.  D.  837.  Jus- 
tinian dteii  A.  I). 

ike  »tat«inent  of  Roman  Icgiolation  re^pectlnj^  tdaven  from  time  of  Hadrian  to 
Theodositt*  tlic  Great  j  Blair :  Slavery  among  the  Komaiw,  Cf».  IV.,  pp.  85-89,  and 
Wnllon,  Hist,  do  rKsclavage. 

GnadentiiM,  do  Juotiulnui  etccuU  moribuji,  ch,  XIII.  (SIcennan'*  Thejtauru*,  Vol 
ni.  p.  079).  thiuk«  it  mo«t  probabk  that  vaplivc4  in  war,  oven  if  Christian,  were  made 
tttavet  under  Justinian. 
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and  the  early  churchy  oven  in  those  territorie«  where  it  hold 
civil  as  wi^ll  as  ecclesiastical  power,  did  not  abolish  the  relation, 
or  prol»ibit  its  future  inception ;  but  appears  to  have  recognized 
it  as  lawful,  even  between  Christians,  though  gradually  modi- 
fying it,  by  using  its  spiritual  authority  to  enforce  tlie  dictates 
of  humanity,  and  to  cause  a  legal  recognition  of  tlie  personality 
of  the  slave,  and  of  a  capacity  in  him  for  some  rights  in  social 
and  family  relations,  tliough  still  in  a  state  of  servitude.' 

§  161.  By  tliis  change  in  the  legal  character  of  his  condition 
the  slave  became  a  legal  member  of  the  civil  state,  as  distin- 
guished from  property ;  and  his  servitude,  however  burden- 
some, lost  its  support  and  foundation  in  the  universal  law,  or 
law  of  naiiomi  by  losing  its  chattel  character,  and  derived  its 
support  from  the  law  peculiar  to  a  single  state,  for  the  slavery 
known  to  the  laio  ofnaiiom  was  the  simple  condition  of  chatte. 
slavery." 

§  162.  The  slavery  which  existed  among  the  heatlien  na- 
tions of  northern  Europe,  from  the  earliest  times,  was  probably 

'  Walter ;  Lobrisuch  do*  Klrclicawcht*,  §  9*8.  Ccrptii  Jur.  Cunonici  Dccrttl, 
Pam.  i.  Diitinctlo  XV.  Gregorios  Pitpa  L,  aoao  596.  lioma  in  Caajpiuiiiim.  In 
libertfltera  vcndlccntur  send,  qui  »b  i«fi4elitat«  itd  fidora  ftccedarit  DU:lncfio  LIV. 
Scrri  81110  dominorum  conMftni  «t  libcrtate  noa  ordinentur.  A  lottor  of  maMumlMion 
by  the  same  pnjUta  of  mnni?  <jf  hU  own  alanxs  is  cited,  Rob«it*>tt'«  HbL  ChariM  V., 
vol.  I.,  Mct.  1,  note  XX,  in  which  ho  sfwak*  of  slavery  m  contrary  to  aii  origlnnl  or 
natural  sttato  of  frccdojji.  BUliop  England's  fifth  letter  dtea  yariou*  authorities.  Sea 
aUo  Wallon;  Hiat,  de  rBsclttvap  dan«  I'Antiquittt,  Ptirtic  III  Bkir:  Slavoty  among 
tJie  Koman*,  pp.  49-72.  Ward'd  Hist,  of  Law  of  NatiojiA,  vol  11.  p.  27.  Gudelin,  do 
Jur.  Noviftfi,,  Lib.  I.  a  4.  5.  Fletchor'a  Studies  on  SUvety,  j^.  827-331 ;  and  llio 
note  above  cited  in  Robortaon'a  Charlo*  V. 

The  history  of  the  early  Church  record*  the  offorta  of  many  of  !t«  prelate*  in  favor 
of  emancipation ;  and  there  is  no  doubt  that  the  abolition  of  the  ancient  cltatt^l 
slavery  is  mataly  attributable  to  its  influence.  But  whether  the  writings  of  those  pre- 
lates can  be  cited  here,  in  tracing  tlio  historical  Utie  of  nation*,  on  tliis  point,  dqwnds 
on  the  quMtion  whctlier  they  held  the  temporal  power  of  legislation,  or  not.  Kor, 
however  valuable,  in  an  etliieal  point  of  view,  tlicir  testimony  to  tho  taw  of  nataro  may 
be,  it  will  have  no  foxoe  in  provbff  what  tho  actual  jus  gentium  of  their  time  may 
have  been ;  though  it  may  have  been  a  means  changing  tliat  law.  Compare 
1  Bancroft's  Hist.  Vi.  S.,  p,  168.  (Sae  wrile^  p.  95,  note,  on  the  rebtivo  positions  of  the 
jus  gentium,  and  the  Canon  law.) 

Imp,  Lconis  Aug.  (Leo,  the  philojwpher,  died  A  D.  911.)  Novellm  constitutiones, 
IX.,  X.,  XL  ;  that  akves  should  not  become  free  by  talslng  holy  orders,  if  wliliout  tlio 
knowledge  of  their  master*. 

It  is  diftlcult  to  judge  how  far  the  ecclesiastical  persons,  whoiwt  efforts  in  their  times 
in  favor  of  manumission  ore  recorded,  would  have  opposed  serfdojn,  in  forms  nearly  as 
much  opposvd  to  fr««  condition,  according  to  modem  ideaa.  The  ecclesiastical  corpo- 
rations t«  Burgundy,  Invemois,  and  other  proviiK««  of  France,  were  among  tho  last  to 
omancipato  tb*'ir  serfs.  See  IjilaaKi:  Servitudes  itielles,  p.  3.  Voltaire:  l>ict.  I'hllo*. 

*  See  Antt,  §  113. 
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but  little  different  from  that  known  un'dcr  tlie  Eoman  Empire, 
or  differed  only  by  allowing  a  greater  variety  in  the  nature  of 
its  burdens,  correspondent  witli  the  feudal  elements  of  their 
civil  society,  which  permitted  also  a  recognition,  in  some  dngrod, 
of  the  legal  personality  of  the  bondsman.'  Upon  the  settlement 
of  those  nations  in  southern  Eiiropc,  their  military  system  and 
the  distinctions  arising  from  the  fact  of  a  conquering  race  re- 
siding among  the  conquered,  made  the  serfdom  adopted,  if  not 
introduced  by  them,  an  equivalent  in  its  various  degrees  of 
oppressiveness  for  the  ancient  domestic  slnvcrj'  which  liad  been 
obliterated  with  the  wealth  and  power  of  the  previous  masters.* 
After  the  general  conversion  of  the  northern  nations  of  Eu- 
roj)e  their  international  intercourse  became  so  modified  that,  as 
between  Christian  nations,  prisoners  of  war  could  not  bo  reduced 
to  slavery  ;  tliough  captivity  and  the  right  to  demand  ransom,  as 
a  consequence  of  the  old  law  modified  by  the  habits  of  tlic 
Teutonic*  races,  continued  to  a  late  period.*  Feudal  servitude 
being  essentially  predial,  that  is,  accessory  to  the  soil  and  cou- 

'  Tljat  iu,  nroong  the  Gertnan  nnUon»  or  tribe*,  a  portion  of  the  people, — tlie  con- 
etitucntjj  of  tiio  nnUo/i,  w?n)  pnodial  wrvauts,  tuiuexe4l  to  tlio  «oil,  aud  the  master  had 
not,  at  a  gviteml  rule,  the  jjowcr  of  life  ond  death  over  them.  Tocitos :  Mom  Ger. 
c  25.  Spclman'a  GloM.  poc  Scmu :  "  Germcaonira  itittar,  crtwit  nostri  villoni  « 
scrrjs  Bjultum  divetw,  ';)uidam  crnnt  pnxdtatts,  qu!dam  penotialtji,  &c,  AnioBg  tho 
(»»«!)>,  ihegraai  body  'jf  iJie  people  wore  in  tt  *tato  of  VRwalagp,  apparently  equivalent 
to  the  cliattel  ulavery  of  tho  liontann.  Oxtar  de  Bel.  Gal.  L.  VI.  13^  BtU  be^des 
thc*c  legal  p«rii«n«,'who  wer<  not  free,  tho  German  patiotis  alio  traded  in  ulavcu  as 
articlpjt  of  nierchan(li«»,  wiling  captircj  taken  lu  war,  and  also  buying  of  the  natioas 
on  the  nortli.  and  selling  in  the  southern  countriei  of  Europe.  I  HOnc'a  Daratcl.,  pp. 
102-107  :  csiw  Fischer  Gewh.      dcut.<che«  Handelt. 

*  Speticc'a  Inquiry  into  tho  Origin  of  the  Laws,  Sec,  of  Modem  Europe,  pp.  Ri, 
828.  Salic  lawt  ivi  Canciani  Lege<t  llarbaroruni.  Daring  tho  later  Imjjeriftl  period  a 
clcnr  di' 'Jnction  wa*  recogjiixed  between  predial  and  doinciitic  slaves;  tho  condition 
of  thtt  <^  s  ncr  (cohni,  inquilini,  adscriptiti^  or,  adacripli  gleUie)  rosomhling,  in  many 
tf-^'c  IK  -  hat  of  thfl  room  modem  wrf«  or  villeins.  Se«  Smith's  Diet.  Aniiq. :  /'mp- 
ditim  I.*  Novell.  162,  c,  3,  Jttstinian  gives  tho  mle  by  which  tho  cliildrvn  of  an 
ad*it.rj(Hitia  shall  be  divided  when  tho  father  belongs  to  another  e*lat«.  In  Kovell. 
157,  lit.  40,  he  forbids  tho  separation  of  faroilic*  of  «ach  predial  slave*.  See  I'1e!cl»er'« 
>tudifr*  on  Slavftr^',  p.  327.  In  tho  histArj"  of  tho  abolition  «f  chattel  slavery,  the  fol- 
lovbing  laws  are  importiint.  Itnp.  Leonis  Aug.  Kov.  Const.  88.  Ut  Imperatoris  ««rvi 
dtt  rebus  suis  quo  mudo  v<iilint  statuero  possint  C.  00.  Abrogatlo  Irgis  qtus  hominem 
libcnim  so  vondet«  pcrniittit. 

*  Heineccius,  Jnr.  Nat  et  Gent.  L.  L  c.  I,  §  2,  n.  "Postea  mores  Germammim 
pwno  nninibus  gentibua  comtoiines  fa«li  sunt,  uti  recta  obaeivavit  Grotios,  do  Jure 
k  rt  i».  il  §  I,  3. 

*  fjuaref,  do  I.i!gibus  etc.  I*,  il.  a  19.  "  Sio  cnim  Jaa  Gcptlnm,  do  serritule  capti- 
vomin  in  bcllo  ju!ttt»,  in  Ecclciia  mutatum  est,  oi  inter  Christianos  Id  oon  servatur." 

Grtilius,  lib.  iii  c»  7,  §  D:  "Scd  ct  Christiauis  in  unlversuia  pkcuit,  bollo  inter 
ipiMM  orto  captos  Mr^-us  aon  fim,  ita  ut  vcudi  possiaf,  ad  ojwnu  urgeri,  ct  alia  pati 


8LAVEKY  AJfD  CimSTIANITY. 


159 


nocted  with  a  state  economy  founded  on  the  distribution  and 
tenure  of  landed  estate,  gradually  acquired  the  character  of  a 
constitution  of  tlic  particular  law  of  each  state  (jus  propriuni,  or 
jus  civile  in  tlio  same  aense)  a«  distinguished  from  a  foundation- 
judicially  ascribed  to  the  law  of  nathm:  and,  being  suscepti- 
ble of  great  variety  in  the  obligations  which  attached  to  it,  re^ 
ccived  the  legal  character  of  a  local  distinction  of  ranks,  or  of 
social  position,  in  the  institutions  of  nations  composed  of  'ndi- 
viduals  of  various  race,  or  having  distinct  historical  origin,  but 
not  separated  by  any  strongly  marked  physical  distinctions.* 
The  subsequent  decay  of  that  servitude,  winch  accompanied  the 
progress  of  Europe  in  intellcctuai  and  moral  improveujenti  needs 
not  to  be  here  particularly  considered." 

§  163.  While  Christianity  may  bo  truly  said  to  have  con- 
tributed greatly  to  alter  the  law  of  nations,  contained  in  inter- 
national and  municipal  law,  by  abolishing  or  modifying  slavery 
as  between  Europeans,  it  must  bo  acknowledged  that^  as  it  con- 
tinued for  centuries  to  be  received,  it  also  modified  that  law  in 
introducing  a  new  basis  for  chattel  slavery.  At  an  early  period 
of  the  prc^sent  era  difference  of  religious  belief  was  nuide  a 
ground  of  distinction  in  supporting  a  right  to  hold  slaves.  Jews 

qum  iHsrvonini  sunt :  atque  ita  Uoc  «alc«n3,  quamqutim  exiguum  est,  porfecit  roTcrentla 
ChriRtittjuB  Icp*." 

Ward's  Law  of  XbUojw,  vol,  i,  c.  £».  Vol.  ii.  |p.  31.  Viatiius:  Com L.  I.  tit.  3. 
Gndclin  tic  Jure  Kovlwiwo,  L.  i.  c.  4,  §  JO,  m\A  citations. 

'  .Sir  Knijch  Pali^vtf,  Hist,  of  Konnaitdy  Kttglanrl,  m  31,  32,  coiwtlm  the 
distiwctimw  of  statin  in  nicdircval  time,*,  commottl^  caUcd  fanaal,  n.s  being  historically 
dnrivcd  from  the  law*  of  the  Kotnan  Kmpim.  And  to  prctiial  slavery  ia  Gaul  b«forc 
the  Hurgu«dtait  inva«it)»,  ««c  .\Ionte»q.  K»prit  d.  IjtAs,  L  30,  c.  10. 

l1io  two  dtnttiict  conditioujf  of  chattel  slave  and  of  pmiial  l>ondman  or  serf  must 
haw  lo()f»  cxirt^-d  to{;:«ihcr  in  KurojE».  Down  to  the  coj«jMe«ccjne«t  of  the  tcuth  oon- 
ttwy,  slave*  of  the  northent,  aj»d  then  bnrlmrian  and  k*athc«,  »a«Joas  n^ere  ooiwtantly 
sold  in  Germany,  Krance,  ilQne  z  vol.  i,  »p.  107,  113.  In  the  j:frant.«  of  CharJe- 
inaffne  (A.  1>.  800)  "he  invanahl/  bestows  lands  with  all  the  itthnbitanK,  hotisfs, 
slavr*,  meadows,  moveables  and  ironjoveaWes."  In  the  time  cf  hb  immediate  suc- 
ccs*or#,  "  ft  frightful  trafiie  is  trerttly  carried  on:  the  nobles,  ccciesiastical  atni  secular, 
making  no  semple,  when  prw*c4  to  «11  the  children  of  their  ifarft."  Oxford  Chrono- 
logical Tables.  As  to  the  transition  frwjn  pcrwjKal  to  feudal  slavery  among  the  Gor- 
roaivs  and  Gotlui,  w«  Mittonnaiot's  I'rivatrcchf,  f§  •*,7,  49.  Vhrnitts:  Uh.  I.  tit.  3. 
Bodin's  Kcpublic,  B.  i ,  c  9.  I*rediaJ  ,«lavcry  lingtf nsd  in  some  of  the  jiroviitcss  erf  Kmitce 
under  the  law*  of  MMH-m<irie  in  1701.  (Latanns;  Voitaire;  Ilallam'*  Mid.  Afpws  o. 
5i,,  pert  2.)  I'rcdial  Mrfdom  existed  it*  Scotland  et  tlw  date  of  the  Aajcrie«a  nsitilu- 
tion.  See  Hugh  Miller's  My  isshools  and  Sdjocl-maaUir*,  p.  303.  Wade's  Hist  of 
Middle  and  Working  Clajuw*.  p.  10:  abolished  by  M  Geo.  3,  c.  38. 

*  WarrPs  Hist.  i,,aw  of  Nation*,  voL  i,  clt  8,  rifer*  tj  maiyp  antitiuarios  and  (rritic* 
who  hft^-c  thox\>ughly  examined  this  subject. 
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and  Pjigans,  living  under  the  dominion  of  the  Christian  Empe- 
roj-B,  being  forbidden  to  hold  Christiana  in  cliattcl  bondage ;  and 
afterwards  the  Papal  church  prohibited  Jcwb  from  holding  even 
hyathen  slaves.'  It  vcm  generally  assumed  among  Christian 
nations,  until  a  period  comparatively  recent,  that  their  supe- 
riority as  possessors  of  the  true  faith  gave  them  the  right  of  re- 
ducing infidels  to  slavery  irrespectively  of  the  ancient  laws  of 
war;»  while  the  followers  of  Mohammed,  calling  themselves 
the  true  believers,  have  drawn  similar  conclusions  for  their  own 
use.  Tiic  practice  of  enslaving  their  prisoners  of  war  was  at 
first  n\utual  between  Christian  and  Mohammedan  nations  as  to 
each  ttthcr,*  and  was  maintained  by  the  last  against  the  first  to 
a  late  }iericKl ;  and  may  be  in  theory  to  the  present  day,  Tlie 
Barbary  powers  justified  their  piracies  against  Europeans  upon 
the  pretext  of  a  right  sanctioned  by  religion  and  ancient  inter- 
national usage;  and  it  was  only  at  the  beginning  of  the  present 
century  that  they  were  finally  compelled  to  abandon  thom  after 
reiterated  assertions  of  the  modern  international  law  by  Chris- 
tian powers.* 

§  164.  Both  Christians  and  Mohammedans  long  maintained 
the  right  to  enslave  heathens  and  barbarians.  Amoiig  the  first 
the  act  waii  almost  universally  supported,  if  the  extension  of  the 
Christian  faith  and  civilization  were  made  the  professed  motive.* 

'  Codex.  Lib.  tU,  x  Decree  of  Gregory  I.  anno  502.  tlint  »Utc*  bonight  by 
Jew?  thoixU  Uo  let  frw  •  Corp.  Juri*.  Canonld ;  Uccrct.  I'lir*.  I.  DUt.  xiii.  Fuero 
J«ujrJ»  I.»l>.  xVu,  c.  3,  §  12.  Kuero  Real,  Lib.  iv.  Blair,  p.  72,  Bishop  Kngltmd'* 
lOth  icJicr.  Workt,  vol  iii.,  p.  132.  Gibbon:  yol  il,  p.  274.  Gutlclin :  ti«  Jure 
Kovi»4,  '» IJurstim,  quninvl*  Judacit  »«rrt>ii  halkcn  CbriitiniMM  non  licet,  Bdscriptition 
tsUHcn  habc(«  p<'m»i»«»m  est,  c,  2,  tit.  -tVrrrf,  lie  Jwiitu." 

•  Kvcn  ill  "J'ulU  of  excommunication  itiXitA  by  the  heni*  of  the  Rotnnn  Chnrch  pra- 
fioM  t"  tli<;  JUrfonnation  it  waa  common  to  dccbrc  the  inhabitant*  of  the  excoromnnl- 
CAUA  siiittriff*  liable  to  be  cn«Iavc<i.  Sec  Rail  of  Gregorv  XI.  against  Horfntinc*, 
MTU;  .luliu*  II  against  Vrt.etiaii*,  irM)rt;  Vm\  III,  again/l  Ilcjr>-  VIII.,  153«.  S«e 
Kktcher:  Stmiip*  on  Mavery,  pp.  ar.(J-3<j3.    Kowcr :  vol.  vii.,  pp.  3;i>-4  J7. 

»  Hftnc  :  vol.  J ,  pp.  127.  ti».  Cnlvin'a  7  C<^«,  17:  "All  IbJWcU  arts  in  law 
pcrpflttii  Ininiici,  pfipittial  cnrniics  (for  the  law  prefomes  not  fhut  thi-y  will  be  con- 
Vfrtc^,  that  Iwing  rtraota  poteniia,  a  Hcmote  !*o>iuibilily) ;  for  fcct«wn  thera,  a*  with 
tbo  Devil*  i/Ju»«  jubjecls  they  he,  ami  the  Christian  there  it  »  peq.ftual  ho»tiHty,  and 
can  be  no  peace;  for  aa  the  Aponlc  sayr,  &c.  And  tlic  Ialw  «r.ith,  Jufhco  Chmiia> 
trnra  niiUutn  »<rrviiil  intiniciuiuni,  ncf*»  enim  est,  &c.    }{etr!*ier,  'SH'I." 

*  Sumnrr'j*  Omtion*  ana  .Speeches,  vol,  i.  I^ectuns  on  Wiile  Slavery  in  tiie  lljirbtiiy 
State*.    Hild.  Hi*t.  U.  S.,  vol  v.,  p.  flGI  ;  vol.  vi.,  578. 

» tlir  tcn.»r  of  tl)o  I'apal  B«IL«,  in  the  year*  1430,  HilB,  U5{,  H.n^,  1484,  accord. 
i«K  to  the  ;tMtli«r  of  Lctlcru  t**  I'ro-SIavery  Men,  p.  42,  (Bo»ton,  l<?.'i">,)  clliiig  Coloniw 
Aiiglicaivas  liJiwirnta!;  by  Wm.  DoUan,  Ixind.,  17C2,  Part  i.,  pp.  II  J-UI,  b  "to  ap- 
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Slavery  had  existed  in  Africa  from  the  first  acqnaintanco  of 
Europeans  witli  that  continent ; '  but  negro  slavery,  in  connec- 
tion with  modem  European '  law,  was  based  on  the  idea  above 
stated  as  part  of  the  lato  of  nations  for  Christian  powers :  that 
is,  the  African  or  Indian  slave  was  held  by  the  European  mas- 
ter, as  merchandise,  by  a  principle  of  law  then  common  to  all 
Christiaii  nations,  without  reference  to  the  villenage  of  tlio  feu- 
dal system;  as  the  slave  of  tlie  Koman  master,  of  whatever 
race,  had  been  held  by  a  law  common  to  the  then  known  world. 

§  165.  At  tho  time  of  the  jdanting  of  the  English  colonies  in 
America,  the  laws  of  war  in  Europe  still  retained  traces  of 
ancient  harshness,  and  the  right  of  Christian  powers  to  enslave 
prisoners  in  war  with  heathen  and  infidel  nations,  was  almost 
universally  admitted.  In  wars  between  Europeans,  the  custom 
of  enslaving  prisoners  of  war  had  ceased,  and  tlio  claim  of  pri- 
vate property  in  tho  captor,  giving  a  right  to  demand  ransom, 
which  had  exi/jted  for  some  time  after  the  amelioration  of  tlio 
ancient  law  of  captivity,  was  almost  universally  abandoned.' 
But  the  slavery  of  captives  of  tho  different  creeds  was  still  sup- 
ported by  Christians  and  Mohammedans  against  each  other. 

propnato  the  kingtloros,  goods  and  po«ic<ir!oM  of  all  infidels  or  boathon  in  Africa,  or 
whemocver  found,  to  reduw  their  por<on»  to  pcrpetoal  slarcry,  or  to  do^ttrojr  them  from 
the  face  of  tho  earth" — "  to  tako  any  of  tl«  GmoeanA  or  other  negroes,  bjf  forco  or  hy 
barter."  Gregory  XVL  in  his  Bull  agninst  tho  slave  trsde  in  1S40  («««  Bishop  Eng- 
land's Work*,  vol  3,  p.  lU)  cites  Bull  of  PittS  II.  in  H62  as  against  tho  same  trade. 
Aoeotding  to  tlje  BuU  of  Gregory  XVI.,  Paul  III.,  1537,  Urban  VIII-,  I(W9,  Bine- 
diet  XIV.,  17-41,  and  Pius  VII.  opposed  tho  slave  trade.  Tho  author  of  the  letters  re- 
ferred to  says  that  their  Bulls  were  not  against  the  trade  In  general,  or  not  against  the 
African  slave  trade. 

•  Banc  Hist,  vol  L,  165.  Vol  ill,  403.  HOne'a  DarslcUttng,  vol  i.,  ch.  3.  The 
Romans,  in  Vlrgils  time,  had  negro  slaves ;  a  su^all  poem  entitled  JAm/ttm,  ascribed 
to  him,  contains  a  description  of  a  negro  woman,  represented  as  being  tbo  only  dome*- 
tio  of  a  peasant,  "  exigui  coltor  rusticos  agri,*  r.  31 1 

"  Iat«Httm  cUuut  CtUIao,  «ntt  Qaiea  osstos, 
Afm  ««auf,  t«ta  pstrum  te»unt«  fijturs, 
Tort*  Mwom.  UbnMtte  tunwns  «t  fosc*  colorem ; 
Pectora  UU,itMwn»  tnsramU.  eatnpreMior  alro, 
Cruribtut  «xlU*.sj5»Uo*»  proaiga  puata; 
Coatlnuis  r1n(s  nletuHa  scim  njit«buiit" 

•  Mackeldcy's  Compendium  Tr.  Kaofhjann,  p.  85,  note :  In  lika  manner  such  pw- 
ccpta  [of  the  Roman  law]  are  inapplicable,  which  rest  upon  principles  that  havo  never 
b««n  acknowledged  in  Germany,  or  the  object*  of  whlco  do  not  exist  here ;  tt.  g.  tho 
law  Bppiicabio  to  shivety."  But  slavery  is  allowed  under  tho  Prrwaian  Laixmicht, 
Th.  n.,  tit,  6,  §  196,  operating  tu  private  international  law.  See  Article  by  the  late 
ilr.  Wiicaton  in  Kovue  Etrang.  el  Knm.,  lom.  viil,  p.  345,  and  tho  6th  ^<L  of  his  Inter- 
aat  Law,  Introd.  by  W.  B.  Lawreneo,  Eso.,  p.  cxxx. 

>  1  Kent's  Comm.,  p.  14.   Byukenhoek :  QaoBrt.  Jar.  Pub.,  lib.  I.,  c  d. 
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Mooru — the  Anibian  inhabitiwts  of  Africa,  wcrp  still  held  m 
elttves  by  captivity,  in  Spain,  France,  and  Italy ;  and  probably 
many  Africans  of  negro  nice  were  held  aa  slaves  in  Europe 
under  the  najue  of  Moors,'  and  their  slavery  ascribed  to  the 
same  international  usiige.  Domestic  slnvery,  as  part  of  the  sys- 
tem of  civil  society,  still  remained,  as  at  the  present  day, 
among  Mohammedan  nations,  and  the  negro  tribes  of  Africa ; 
in  which  country  it  is  believed  to  have  boon  for  many  centuries 
the  condition  of  a  vast  majority  of  the  inhabitants.*  It  is  prob- 
able timt  long  after  the  ancient  chattel  slavery  of  Europe  had 
been  replaced  by  the  serfdom  of  the  Middle  Ages,  negroes  had 
occasionally  been  brought  as  articles  or  commerce  to  Etirope, 
and  retained  there  tis  domestic  slaves.*  But  it  was  not  until  the 
geographical  diiscoverics  of  tlio  Portuguese  in  the  fifteenth  cen- 
tury, that  African  slaves,  in  any  consideral>le  nuniber,  were 
made  an  article  of  comnierco  in  Europe.  Tlio  first  recorded 
instance  of  tho  importation  of  African  slaves  by  the  Portuguese 
from  the  western  coast  of  Africa,  illustrates  tiio  principlci*  of 
the  laio  of  imtioiw  exhibited  at  *hat  time  in  tlio  international 
intercourse  of  Christian  nations  with  Mohammedans,  Moonj,  and 
heathen  negroes  of  Africa.  In  the  year  1440,  Antonio  Gonsalez, 
sent  out  by  Prince  Henry  of  Portugal  on  a  voyage  of  discovery, 
attacked  a  party  of  wandering  Arabs  or  !Moors,  and  carried  off 
ton  or  twelve  of  them  captives  to  Portugal,  where,  and  in  tlic 
Spanish  portion  of  the  peninsula,  thousands  of  the  subjects  of 
the  extinct  Moorish  kingdom  in  Spain  were  already  enduring 
slavery,  as  the  consequence  of  their  defeat  by  the  Christian 
princes.  Tlirce  of  those  captive  !Moors,  at  the  oonnnand  of 
Prince  Henry,  and  on  their  promise  to  pay  ransom,  were  sent 
back  with  Gonsalez,  on  his  second  vovagu  to  the  African  coast 
in  1442 ;  and  he  received  from  their  kinsmen,  in  exchange  l\»r 
his  prisoners,  a  ransnm  consisting  of  gold  dust  and  ten  or  twelve 
negro  slaves,  as  ordinary  articles  of  merchandise.*   A  similar 

•  llftne,  Tol  I.,  pp.  128,  ISO,  211. 

•  Haw,  vol-  I.,  pp.  US— 175. 

•  Hancroft,  toI  L,  p.  165.  HGbc,  1.,  150— -ISS.  Citsap  E«lri»lo»  «nd  Us>  Afri- 
Cttctus  thai  accoonti  of  a  regaUr  trade  in  negro  »lave*  txUi  from  nboat  the  >'ear  'ISO. 
lU/nnl'ii  W.  I.,  torn.  4.  p.  43. 

•  lluo**,  w>L  I.,  p.  IMl.  I  Banc,  ICC,  c»t«*  N'ttvaretc,  lotmlttcdita  S.  XIX.,  (wo 
2  I'tVK.  Fcrd.  %ad  h.,  114,)  that  Spain  aaticipatcd  I'ortugnl  in  iutroduciug  negroes 
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transnction  became  one  of  tho  objects  of  succeeding  voyages. 
Jloors  and  negroes  were  carried  away,  by  force,  by  tlio  Portu- 
guese ndvcnturcre,  until,  s^or  tho  exploration  of  tlio  coast  had 
been  pushed  as  far  south  as  tho  richer  and  more  populous  shores 
of  the  Gulf  of  Guinea,  it  wns  found  safer  and  more  proSrable  to 
procin-o  only  negroes,  by  purchase  from  the  native  slave  mer- 
chants. 

§  IGO.  Tliis  traffic,  in  negroes  as  merchandise,  "was  at  this  time 
recognized  as  legitinuite  hy  European  governments,  without  any 
direct  sanction  from  j)osif ivo  legislation,  but  rested  on  the  gene- 
ral custom  among  nations,  known  both  in  municipal  and  inter- 
national private  law, — that  custom  which,  under  the  name  of 
"  the  custom  of  merchant;*," — meaning  merthante  without  re- 
gard to  nationality,  was  recognized  in  tho  English  courts  as  a 
nde  of  law.  Projicrty  in  heathen  negroes  bought  in  Africa, 
being  then  regarded  as  tho  effect  of  natural  laWy  so  far  as  is 
known  in  jurisprudence,  or  as  an  illustration  of  the  distinction 
between  persons  and  things,  entering  into  all  law,  because 
founded  in  natural  reason.  Tiio  tratk-  in  that  propert}'  was  re- 
garded as  founded  on  existing  relations  between  legal  persons 
in  respect  to  thing?,  which  might,  like  any  other  branch  of  com- 
merce, be  regulated  by  stnttite,  without  a  previous  act  declaring 
the  condition  of  tho  negroes  who  were  the  objects  of  those  rola- 
tioni?  and  of  that  cojnmerce.  Like  many  other  branches  of  com- 
merce at  that  period,  it  was  an  object  of  monopoly ;  being  somo- 
timcs  granted  by  the  patent  of  tho  monarch  to  companies  of 
discoverers,  commercial  ndvcnturcre,  and  colonists  trading  in 
and  between  those  regions  then  recently  made  known,  and  popu- 
larly designated  the  Eastern  and  "Western  Indies.  Tho  conver- 
sion of  iiifidols  being  always  proposed  as  a  pi^minent  object, 
and  declared  to  be  tho  jtjstifyinr;  motive  for  tho  forcible  en- 
slavement of  barbarians  and  heathens,  whenever  contemplated 
in  such  entcq)ri6e8; '  if  not  also  for  the  acquisition  of  purchased 
slaves.  On  the  discovery  of  America,  tlio  same  rc^ifrons  which 
upheld  tho  slavery  of  African  Mo*:»r8  and  negroes  were  held  to 

into  Kuropc.  That  ScrillJuo  merchant*  unportcd  ilavc*  firom  "WMtcni  ACrica, — Irriagfs 
Columbui,  vol.  11.,  p.  351. 

'  1  HQuc,  p.  SUH,  cite*  Ikncttl,  p.  58. 
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apply  to  the  barbarian  inhabitants  called  Indians ;  and  property 
in  such  Indians  liad  tlie  eame  basis  in  tlie  law  ofmiiom;  until 
a  distinction  was  made,  between  the  negro  and  ludiaji  niceiH  by 
legislative  enactment  in  the  colonies  of  the  several  colonizing 
nations.'  Tlioae  taking  effect  in  the  English  colonies  will  here- 
after be  more  particularly  referred  to. 

§  167.  Wliatcver  foundation  tlicro  may  have  been  in  natural 
reason  for  slavery,  in  the  opinion  of  the  natione  of  antiquity, 
the  Roman  legislators,  or  the  A«iat'c  racc«,  tlicre  does  not  ap- 
pear to  have  been,  in  their  judgment,  any  arguments,  from  the 
same  source,  establishing  such  difference&  between  mankind  that 
6ome  races  were  liable  to  that  chattel  condition,  and  others 
naturally  exempt.'  Tlie  law  ofnaimiSy  in  their  conception  of 
it,  reganled  all  men  as  equally  capable  of  becoming  property. 
Tlio  modem  Um  ofnatiomt  as  exhibited  in  tlie  practice  of  mod- 
ens  European  atAtes,  must  Iwj  considered  not  only  to  havo  varied 
from  the  ancient  rule,  in  asserting  a  right  of  dominion  in  Chris- 
tians over  infidels,  but  to  have  been  farther  modified,  since  tlie 
gcograjihical  discoveries  of  the  fiftcontlr  century,  aiid  during 
the  establishment  of  civilized  dominion  and  municipal  law  in 
America,  by  the  introduction  of  a  distinction  founded  on  race 
or  descent,  and  applied  according  to  physical  structure.  Hie 
capacity  for  tliat  condition  of  loss  of  legal  personality,  or  th« 
liability  to  become  property,  being,  since  that  period,  confined 
to  the  indiim  races  of  America,  and  African  Moors  and  negroes; 


» 1  BiUDC,,  167,— that  n»tivc«  from  the  cowl  of  Amcrfca  wm  kMn>jJi«e4  by  d*Tcr»: 
dte»  PeWr  SIhtqt  d'AwgWwii,  A  vJl,  c.  1,  3.   Makluyt,  t.  iOi,  -tOfi,  407. 

Ths  hUtory  e^Ube  Int»oiioctlo»  of  Into  Spaalih  Ainerieii,  ttti4  of  ths  inSo- 

of  La*  Oum  in  efll»:ting  it  U  well  kitoum :  t<«  Irving'*  lUttary  of  Colawbu*. 
Kob«rtion'«I]l«t.  oTAm.,  and  HUt  of  Chiule»  V.  I  Banc,  eU.  5.  I  HUne'«  Dajretel- 
luiur,  ctt.  a.   If  emra  U  tbo  eH|i^aftl  ttutbority  on  thatc  nolnts. 

»  In  hi*  «»cch,  7  Uwrcb^  ISSO,  Mr.  Web«««Mr  uiA,  Worfc*,  vol  V.«  p.  829.— "Tlio 
iiigmilou*  philomopbv  <rf  tba  Qmekt  found,  «r  toui^it  to  find,  a )u»lJfictt^on  fcir  li  exjtrtly 
Qjwn  the  groni»d«  wbleb  bav«  hw^a  luwamed  for  *mh  a  jiMtincatton  in  this  cmintry  : 
that  i»,  a  mtatai  a»d  etiffittal  dlflercaeo  amoag  thft  ntcm  of  manttind,  and  lh»  infe- 
riority <4'  ths  btaclc  or  eolortd  rac«  to  tho  white*.  Ttvn  Oreeka  jtuttSed  their  sjitcm  ol 
•laTory  tipon  thai  fde«  wedKJy.  They  hftld  th«  Afticaa  a»d  mbm  at  the  Aiiexk  trihea 
to  be  tnftmor  to  tho  wbit»  race,"  &c  Thcns  i«  nolhbg  to  jortiO'  thU  aiweniofl.  It 
a|^car«  to  bo  fbunded  os  the  aMnrmptkn  that  iivm  whom  th«  <ir««k»  culled  fiAf^a^o* 
wer«  identieol  with  the  half'^iviiiud  antioni  of  onr  owtt  time.  The  Gmkt  xatmi  by 
harhitriam  tUote  wht>  wraro  not  Gretka :  utd  beUeved  »  Gre«k  eaptive  to  bo  a  lawful 
•Iav«  to  a  bmharim  eaptcr. 
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in  other  worda,  this  principle  of  the  law  qf  naiiom  became  ap- 
plied as  a      piTSonal  to  Uioec  races. ' 

§  ICS.  Slavery  of  AfricaiiB  or  Indians,  whenever  tima  anp- 
ported  on  principles  of  ancient  authority,  modified  by  fippH- 
cation  to  persons  of  a  particular  race  under  the  existing  Imo  qf 
nations^  would,  apparently,  have  continued  its  ejfiatonce  in  tlie 
issue  of  tlioso  pemns,  by  a  principle  derived  from  tlio  same 
source,  tlmt  is,  \h&  inheritable  character  of  slavery,  or  tliat  prin- 
ciple by  which,  the  personality  of  the  parent  being  xmrecognixed 
by  the  law,  legal  personality  was  not  acquired  by  tJie  issue ; 
which  was  considered  only  as  the  natural  increase  of  tlie  prop- 
erty, and  equally  the  object  of  ownership.* 

Btit,  iniismuch  as  the  lieatlienism  of  the  enslaved  was  pre- 
supposed to  bo  an  essential  circumstance  and  part  of  tliat  con- 
dition of  things  upon  which  the  lavs  ofmtwmy  as  then  received, 
recognized  the  chattel  condition  of  the  negro  or  Indian  bond- 
man, and  tJie  right  of  property  in  the  European  owner,  it  would 
be  a  natural  question  before  any  tribunal,  within  whose  juris- 
diction such  negro  or  Indian  might  aftonvards  be  found,  whether 
after  liis  baptism  or  presumed  conversion  there  was  any  rule, 
having  the  same  historical  existence,  that  is,  being  a  Imo  of 
luitims^  which  would  still  support  that  condition  and  right  of 

•  It  h  tW»  pcmmftJ  dianielor  of  tJ»e  Xtm  of  cJjfttl«l  ikwry  in  modtrn  timet,  wfeJoJi 
mtrolnt  tlte  eF«ct  (n«  an  incUcAtlcm  of  the  Mit«ric«l  law  ^  mtUm,')  of  ihut  otlierwitc 
gotterat  nttHbtttiott  of  the  right  of  »«r«ona!  Ut»ejrtr,  whicb,  hy  acrtiUa  Ettr(i)»e«t)  juriils 
of  the  J  7th  cflwtwry,  Innlu  mtiar  cit«id,  it  ft«wrtc4  to  have  hndi  tifsct  isi  p«w»t}n|t  tho 
itttvniftltpnal  r«cc^titIon  ttftiartiy  ia  »o<t  Ettropeancotrntrjen  at  lh«  begiening  of  that 
ctftrtHry:  wo  jK»*f,  ch.  VII.,  mwi  notw  from  Hoinwdtt*,  ChriilirMBtt»t  tec.  Tha  {xtrfod 
at  K'htch  they  wrote  wn«  )>rec!«cljr  Utat  at  which  th«  Euroixitm  Mffdlom  haA  ooqtiirod 
tho  diiitloctiva  character  ofaa  lantitation  of  tho  loed  Iaw0.  pn>t»r{uiB)of  aaeh  country, 
ao4  nt  which  the  ctiatf«I  j^mry  of  hifAthon  adi  barbruiim  negroes  am  IntiSani,  by  th« 
letm  ti/mtimt,  oontinubg  tm  ep^M  to  tltam  r*  a  {wmona}  l<tw,  im  b«€«tmtng  mora 
fV«(;^ucn{ty  jr«co|!:«li«d  in  ttwtiut«matioaaJ  t^w  of  tho  commercia}  «Hcl  colonlcitig  nations 
of  Eujoite.  Thl»  tftOtJiilcftliett  of  tha  **/  mtStm*,  at  thii  period,  l#  «ho«n  hy  SkxJin, 
do  Rep,,  {A.  D.  im,)  fi.  I.,  ch.  5,  KtwJW  Traanl.  I.oiMio«»»  WMi,  p.32,--"  bikI  for 
th^at  tita  whohi  woritt  ItJdiU  of  «Uve4,  exc«i>tiitg  certain  countries  in  Kimma,  (whkh 
alnce,  by  Uttia  atv4  Utibr  twiva  themX"  ^ »  a**^  ^'^  chapter—*'  and  atihotigh 
•ervimde^  la  thciMi;  Utt«ir  time*,  waa  left  o^  for  abmtt  thnw  or  four  bun^rdi  year*,  yat 
it  i«  now  agala  approved  by  the  great  arRwmwit  ami  coiifciit  o<"  almost  all  uatJofl*." 

By  coma  writera  oa  the  «>f  AfHcan  itavery,  a»cl  avett  by  amne  jucUcIa]  (riba- 
tutUy  it  haa  be«o  heU  that  tU*  peT»o»a)  oharnctor  of  the  law  of  »lA>reiy  it  authorita- 
tiraly  dctermbwl  by  Hawlarfojr.  In  Keal  r,  Farwwr,  S  (Saorgia  It,  p.  5S2.it  ii  do- 
ehured  that  tha  «kv«ry  of  *'  the  lania  of  Haw.*'— nienninK  of  pcraOH*  of  Afrim>  or 
aagro  rac«,  la  "  au  {mgititimtt  0/ ChrUtianit^."  (Itoiioiied  in  (ho  ttaport) 
•  S«  ««/*,  §  58.  *  Sc«  ««/e,  §  154, 
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owuorBliip.  Tho  qneation,  it  b  to  be  remembered,  is  not  one  of 
a  doctrine  of  the  Christmn  fiiltJb  or  morals,  either  in  tlio  apprehen- 
sion of.^^Chrietian  church  or  of  on  individual  clothed  with 
Judi^l^M^^^  but  simply  of  tlic  cxiHtence  of  a  rule  having  tho 
eanie  m$tol'l^support  as  the  law  by  which  the  elavery  of  tho 
negro  or  Indian  had  first  been  establishod  j  a  nilo  having  such 
fiupport.  by  the  \m  and  practice  of  nations  in  their  municipal 
(internal)  and  international  law,  that  it  could  bo  judicially  re- 
cognized and  received  as  an  indication  of  natural  reason.  It  is 
a  question  of  the  juridical  action  of  nations  which  have  had  juris- 
diction over  negroes  and  Indians,  enslaved  while  heathens,  and 
ttftenvards  bapti?.cd  and  Christianized. 

It  would  depend,  also,  upon  the  juridical  action  of  differ- 
ent nations  in  mpect  to  this  class  of  natural  persons,  whether 
any  other  or  nevr  principles,  having  a  like  personal  extent  as  to 
them,  should  havo  tho  character  of  universal  jurisprudence  or 
the  Imo  of  natioits.  If  gencnilly,  wherever  Moors,  negroes,  or 
Indians  were  under  the  legislative  (juridical)  power  of  Euro- 
peans, only  a  partial  recognition  should  be  made  of  rights  and 
privileges  which,  in  like  circumstances,  would  be  attributed  to 
whites,  or  men  of  the  European  race,  there  might  be  a  legal 
attribution  of  social  diaability  or  inferiority,  having  a  juridical 
oriisin  Himilav  to  r.hat  liability  to  chattel  slaverv  which  tbnneriY 
iraf*  mH;utJiU!?yd  by  the  Imo  of  nations.  If  no  such  condition  of 
iiifin-iority' Hhould  become  established  by  the  general  practice 
ci'  naticns,  tho  law  of  naiims  must  be  held  to  bo  the  same  in 
respect  to  all  racc-i*  of  men ;  so  that  in  every  jurisdiction,  irre- 
apectively  of  loaal  f;ustoniar)'  law  and  statutes  (jus  proprium), 
a  pci'sr-n  of  one  of  those  races  would  be  the  subject  of  legal  re- 
lations in  tho  eame  manner  as  a  person  of  my  other  race. 

§  1G9.  It  would  bo  difficult  to  discover  any  general  harmony 
of  practice  in  this  respect  among  civilized  nations,  at  any  par- 
ticular point  of  time  during  the  period  in  which  Uie  XCnglish 
colonics  were  founded  in  America,  or  at  any  period  since  tho 
modem  extension  of  tljo  African  slave  trade.  The  slavery  of 
African  negroes  was  certainly  continued  after  their  conversion 
in  all  the  colonies  planted  by  tho  different  European  nations. 
And  if  reference  is  made  to  the  practice  of  Mohanmxedan  states 
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in  nnalogoiis  circumstflnccs,  it  does  not  appear  that  they  ever 
have  recognized  the  religion  of  persons  held  in  bondage  as 
determining  their  condition  in  respect  to  the  possession  of  per- 
sonal liberty,  or  considered  the  convereion  of  a  Blavo,  of  a  dif- 
ferent faith,  to  Islamiam,  a  legal  cause  of  enfranchisement 
A  difference  of  creed  is  viewed  only  as  one  of  tlie  circunistancea 
which  justify  the  original  act  of  enslavement*  It  is  probable, 
however,  tliat,  with  Uieni,  adiierence  to  the  faith  causes  a  certain 
recognition  of  legal  personality  and  capacity  for  rights ;  *  and, 
front  the  intimate  connection  between  their  civil  and  reli^oua 
codes,  that  it  would  bo  unlawful  to  sell  sucl.  converted  'slave  to 
anv  one  who  was  not  of  the  same  faith.  In  which  case  such 
slave  would  really  no  longer  bo  treated  as  a  chattel,  or  an  object 
of  property,  in  the  same  degree  as  when  imconvcrted. 

nic  slavery  of  Christianized  Moors  and  negroes  was  for  a 
time  maintmned  in  some  parts  of  Europe ;  *  though  it  is  uncer- 

'  It  \*  commonly  tliought,  tlint  by  the  Mohamnwdnn  law,  &  «laTe  of  twaother  cread 
h  cron»icii>ttte<l  on  wuvcmoH  to  I«laml«n.  But  tlii»  b  iocorwct  Ilcday*:  Homn- 
ton*«  Tr«J«lfttion,  Y0I.  I.  p.  420;  o«  mBOumWott.  "Itlak,  or  the  emBiicipation  of 
»lttve»,  l«  rticotnmonded  by  tlio  nropbet,  who  htut  cleclnred, '  Wbftterer  Mumtimaii  tb&ll 
emnucipAto  n  ulave,  (loliig  &  biflicver,)  God  will,  for  ovcry  meajbcr  of  tho  jflavo  w 
emnneipntod,  releiLRe  a  ASmiUr  member  <4'  tlie  emancipated  from  bell-flre.' "  p.  434. 
"  If  tbe  stave  of  an  infidel  nation,  becomiti^  a  conrort  to  tho  faltb,  retire  into  the  Mn»- 
•nlmnn  territory,  lie  1$  free ;  because,  when  the  $hrtui  from  tho  coimtric*  around  de- 
ft-rted  tJwJr  inajter*,  and  came  unto,  and  eajbrAC*<!  the  docitia«*  pf  the  prophet,  h« 
declared,  'Thp»o  am  the  frccdmcn  of  God  ;*  and  alw,  bvcsaaw  llie  aJare,  at  the.  tua* 
he  ddivfrs  himsftlf  up,  h  tt  M»i»jrn!wan,  and  bondag*  is  not  e>tabl!ffit4  in  a  ?«f«^js^- 
man  originally."  And  w^a  Putnam'*  Mag,,  1S65,  June,  on  Slavery  iu  tho  Gttomao 
Empire.  Mr.  Sumner,  Oratioiv*  and  Spewlie*,  12mo,  Vol  I.  p,  29ii,  note,  aayjj :  "  la 
point  of  fact,  freedom  generally  followed  conwntion;  but  I  do  not  find  any  injunction 
on  tho  cuhject  in  tho  Koran." 

*  HawlUon'*  Hcdaya,  Introd.,  p.  87,  "The  law  in  many  ii[«ta;*«e«  afibrdu  them 
[jilamj  pmtcction  agajwt  injustices,  and  declare*  them  to  bo  •  claimant*  of  right," 
and  Book  S2  and  Sd  of  tho  «nme— •tlint  ftlavea  or  bondmen  of  varioua  conditibiu  ars 
recognlKid  by  the  law.  Abidt-'fihtohxe  Jtlave*,  aiid  ifol-*ittl)t—»\avta  mirtlttUy  emancl- 
patcd  under  *«ome  condition*  of  cenrioe  or  payment.  Afasoon* — ulave*  licenMM  to  tmdo 
There  otv  ftlave«  trantferable  a«d  othm  not. 

•  That  emlavcd  heathen*  and  Moharamcdauis  in  Spain  and  Portugal  worn  not  made 
Aree  on  becoming  CJjriftianized ;  Gudclin,  do  Jure  KoviAiimo,  lib.  L,  c  4,  7.  "Ao 
mo*  cat  ibi  tervos  «en°o»  permanore,  qtuim^i*  rvUgioucm  Mahameti*  ^uraveriul,  et 
Christiana  itnbunntur.  Qaod  ftb»«rtlum  videri  «on  de\>ct,  cam  wmtentia  *it  npprobata 
a«nritutein  pcnonanim  et  duntiulcam  ]>t>t«itat«m  1<^  divin»  noo  admvari.  iHiiamM 
Covtir.  ad  m/.  fKixtiUtm^  p.  2,  §  11.  Verum  recen*  e*'..  Pit  <iubtl  conititutio  exftim*  84 
Petriim  Mathteum.  In  .*>uinnia  Contiitutionum  vomtnorum  PontiGcuw  captivo*  fieri 
liberoa,  su«e«pto  *acro  bapthunnte,  qui  sub  tutelamtdvi*  etujoiipiam  Itomant  confugsriitt." 
Vinniiw :  C^>nmi.  tib.  I,  ti .  3.  "  Ac  mo*  e«t  (in  Ituitania  alihiqno  llbpaniw  parUbtw) 
eo  quod  isenmm  o**e  non  aarensttretur  Icgi  Divinw,  And  Bodln ;  R*pub.  Knolleii*  Trans, 
pp.  41,  42.  Bishop  Engla;vd'*  tenth  loiter;— Work*,  vol.  8,  p,  152.  Irving'*  Hint,  of 
Colttiubtt*,  K  xiv.,  c  IJ ''It  waa  penniiidi  to  carrj*  to  the  colony  [lilitpawola,  A.  D, 
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tain  whether  they  were  regarded  as  chattel  slavea,  or  aa  legal 
{jersons  held  to  services,  as  were  the  feudal  8eri';>  of  the  eamo 
conntries.  In  otlier  European  states,  tlie  slavery  of  Moors, 
negroes,  and  Indians  was  never  actually  recognized.  And 
finaHy,  at  some  period  in  the  18th  ccntur)',  no  distinction  was 
recognized  in  Europe  between  persons  of  different  races  being 
dcmwikd  orpetmaiveni  inhabiianU^  in  respect  to  the  enjoyment 
of  personal  liberty.  Hio  slavery  of  Christianized  negroes 
brought  over  from  slaveholding  jurisdictions  and  regarded  as 
aliens,  was  during  the  I7th  and  IBUi  centuries  supported  in  some 
instances  and  in  others  disallowed.' 

§  170.  But  though  it  may  be  difficult  to  ascertain  wliether, 
at  any  particular  period,  some  one  rule  or  principle  lias  been 
maintained  by  a  certain  number  or  class  of  naiionH,  it  may  be 
easier  to  discover  wliether,  in  the  jurisprudence  of  any  one 
nation,  a  recognized  legal  effect  has  been  judicially  ascribed  to 
a  rule  supposed  to  prevail  among  all  nations,  or  to  a  principle 
of  local  origin. 

A  legal  effect  must  bo  prodttced  by  the  application  of  either 
municipal  (internal)  or  international  law.  In  examining  the 
municipal  (internal)  law  of  any  one  state  with  reference  to  the 
present  subject  of  inquiry,  it  is  to  be  noticed  that  Uiough  such 
converted  slaves  may  not  have  been  sot  at  liberty,  enfranchised, 
fit-  pnt  on  an  *jquAl  footing  wUJj  tJu;  other  subjects  of  such  do- 
minium in  respect  ta  tbc  enjoymeJii  of  personal  liberty,  yet  if 
their  condition  was  recognized  m  an  incident  of  a  relation 
between  legal  persons,  consisting  of  correlative  riglits  and  obli- 
gations, (like  tliat  of  the  feudal  serf,  or  of  the  Mohammedan 
slave  in  jMohammedun  countries,  according  to  the  view  above 
taken  of  his  condition,)  that  condition  of  bondage  could  Jio  longer 
be  regarded  in  the  jurisprudence  of  that  nation,  or  of  any  other, 
as  the  effect  of  a  law  of  nathm — universal  jurispnulence,  or  of 
natural  reason  as  shown  by  that  law.   Because,  as  has  been 

I.ion  negro  riavM  bom  among  ChHwians;  (cite*  Hemra,  Hlist  Tn4  dc«a4  i,  Lib.  iv., 
c.  J  a)  iJifli  1st  to  My,  «lttm  bom  in  Seville  aaJ^  otlier  porta  of  Spain,  Ujo  cljIWren  kdA 
ie«e«da«U  of  uatlvcs  brought  from  the  AtJawlic  coast  of  AfHca,  whore  «ucb  traffic  had 
for  »o«io  lime  been  carHwi  on  by  the  Spanlardi  and  Portuguese'* 

•  The  authorii)e«  tlwwiag  this  will  be  areMntod  lo  a  chapter  treating  of  tho  pri- 
vate intenmtiona)  taw  in  coouectloD  with  ilarety  during' the  colonial  period. 
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ehown  in  §  112,  it  is  chattel  slavery  alone  that  can  bo  the  eamo 
^iaius  in  different  countries,  and  the  servile  condition  of  a  legal 
person  varies  in  different  countries,  according  to  the  nature  of 
the  correlative  rights  and  obligations,  in  respect  to  oUier  persons, 
and  in  respect  to  things,  which  may  be  attributed  to  the  master 
and  bondman.  The  condition  of  such  person,  in  whatever  obli- 
gations it  might  consist,  would  indeed  have  been  regarded  as 
agreeable  to  natural  reason  in  tlic  view  of  all  tribunals  acting 
under  the  state  establishing  that  condition  ;  because  all  the  laws 
of  a  state  are  promulgated  as  jural  laws,  and  received  in  its 
own  jurisdiction  as  consistent  with  natural  reason.  But  it  would 
no  longer  have  been  taken  to  be  a  condition  proved  to  bo  jural 
froni  the  general  reasoning  of  mankind. 

And  if,  in  any  countries  wherein  negroes  or  Indians  were 
legally  held  as  slaves,  notwithstanding  their  conversion  to  Chris- 
tianity, such  slavery  had  been  specially  supported  by  positive 
legislation,  it  would  therein  be  more  doubtful  whetlier  that  con- 
tinued slavery  could  have  been,  in  such  countries,  judicially 
attributed  to  universal  jurispnidence. 

But  according  to  what  has  been  said  on  tins  point  in  tiio 
elementary  examination  of  the  subject,  given  in  the  second 
chapter,  a  doctrine  of  this  character  is  properly  distinguishable 
only  in  tlie  judicial  application  of  private  international  law.' 

Ilu^  slavery  of  \")lmhtnni^cd  negroes,  Moors,  or  Indians  might 
have  bciisit  continued  in  one  or  more  countries  of  wliich  they 
were  domiciled  inhabitants,  and  it  may  not  bo  easy  to  discrimi- 
nate whether  it  was  tiierein  judicially  attributed  to  a  principle 
of  universal  jurisprudence,  or  to  some  law  of  national  origin 
(statute  or  local  custom),  being  a  jus  proprium  as  distinguished 
from  a  jus  gentium.  But  where  the  question  may  have  occurred 
under  the  private  inteniational  law,  as  where  a  Christianized 
negro,  &c.,  had  been  brought  into  the  fonnn  of  jurisdiction 
froni  some  foreign  country,  wherein  he  had  been  (it  was  ad- 
mitted) lawfully  held  in  slavery,  and  the  question  was  of  the 
C'>nt{mtanm "  of  that  condition,  it  would  becoino  necessary  for 
the  tribunal  to  decide  whedier  it  was  supported  in  tlio  forum  by 
force  of  the  laxo  of  naiiom^  or  whetbor  its  continuance  would 


*  Se«  anUt  §§  04, 101. 
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depoml  on  statute  and  local  precedent,  including  the  eo-called 
nUe  of  comity^  tlie  nature  and  limits  of  which  have  also  been 
examined  in  the  second  chapter.' 

§  171.  It  8ccm8  probable  that,  in  the  first  instances  of  an 
inquir)"  aa  to  the  legal  condition  of  a  Christianized  Moor,  negro, 
or  Indiaii,  judicial  tribunals  would  have  referred  to  the  former 
legislativo  (juridical)  af'tion  of  European  states  in  reference  to 
the  slavery  of  wiiites,  or  |)ersons  bom  in  Europe.  For,  as  has 
been  tihown,  the  slavery  of  infidpla  and  heathen  negroes  and 
Indians  was  of  the  game  origin ;  that  is,  was  ascribed  to  princi- 
ples traceable  in  the  history  of  jurisprudence  as  part  of  the  cus- 
toniivry  law  of  the  civilized  world.  In  tracing  the  decay  of  that 
chattel  slavery  which,  without  any  distinction  of  race  or  physi- 
cal structure,  had  been  an  element  of  *vil  society  ander  tho 
Boman  Empire,  it  was  shown,  that  though  tho  civil  power  did 
not  immediately  determine  the  legal  right«  ond  obligations  of 
natural  persons  according  to  religious  belief,  and  though  as  a 
general  rule,  the  shivc  did  not  obtain  personal  liberty,  yet  tlte 
<lifitinct  attribution  of  legal  personality  and  capacity  for  rights, 
while  yet  in  a  servile  condition,  becune  univor«al ;  while  at  the 
simie  time  that  condition  becauio  judicially  attributable  to  tho 
law  of  sonte  one  state  only,  or  to  some  jus  proprjum,  and  was 
no  longer  a  J»i<Um  ecpudly  rccogniised  in  municipal  (internal) 
and  i\\  international  Kuv.*  n.  vorting  thus  to  the  ancient  doc- 
trines of  European  jurisprudeuce  it  might  perhaps  huva  been 
held,  and  consistently  with  tho  limits  of  the  judiciid  function, 
not,  indeed,  that  the  baptized  or  converted  slave  nccpiinHi  free- 
dom, but  tjiat  his  condition  of  servitude  was  referable  only  to 
the  juridical  action  of  someone  state;  and  that,  if  lawful  m  tho 
place  of  his  domici!,  it  could  no  longer  be  internationally 
rccogm'sccd  as  if  still  attributed  i  ^  the  law  of  naiiom, 

§  172.  From  this  it  appears  that,  adn^itting  that  the  slavery  of 
Africans,  Moors  and  Indians  could  not  bo  supported  in  England 
or  the  colonics  under  the  law  of  villenago,*  it  would  be  a  ques- 
tion which  might  be  diftcrently  answered  at  ditierent  periods  be- 
tween the  first  idanting  of  the  English  colonics  in  America  and 
tl»e  end  of  the  18th  centurj*,  whether  the  law  of  nations^  cn- 


»S««        §§  no,  113,  in.   •  •  S«o  <M/#,  §g  160-162.  »S««o/.fe§Ul. 
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tcring  into  the  common  law  of  England  as  a  judicially  received 
indication  of  natural  reason,  could  be  held  to  support  tlie  slavery 
of  Christianized  Moors,  negroes  or  Indians,  considered  either  as 
a  chattel  condition  or  us  a  relation  between  legal  persons. 

§  1 73.  While  the  general  principle  is  fully  relied  on,  that  the 
ordinary  juridical  usage  of  other  nations  is  properly  referred  to  by 
the  tribunals  of  any  one  state  or  nation,  adniinistering  privato 
law  as  the  will  of  the  state,  it  is  always  at  the  same  time  re- 
mcmbored  that  each  nation  or  political  possessor  of  sovereign 
power  is,  in  its  eiitiniate  of  the  requirements  of  natural  reason, 
entirely  independent  of  the  opinion  of  other  similar  states  or 
persons.  And,  besides,  such  is  the  dcvelopnii/nt  of  tlic  hic  iff 
natioue,  that,  aB  has  in  this  chapter  been  illustrated  in  the  his- 
tory of  the  Homan  !aw,  and  asi  has  been  explained  in  the  second 
chapter,  the  law  of  nations  must,  in  any  state  wherein  hiwa 
have  Inng  been  administered,  be  supposed  to  have  been  already 
applied  «s  part  of  the-  customary  law  of  that  state.*  It  is  hardly 
possible  to  conceive  the  jurists  or  the  judicial  officers  of  such  a 
state  as  deriving  a  rule  of  action  simply  from  the  practice  of- 
foreign  states,  and  without  maikin^;^  a  juristicjil  refcreneo  to  some 
act  of  legislation,  or  precedent  of  local  authority,  indicniing 
the  fact  that  such  law  of  nations  is  already  part  and  parcel  of 
tho  law  of  the  land.  Kspecially,  since  it  is  to  be  remembered 
tJifiv  the  Imi  of  nation.^  is  mut«!>lc  Jlial  tr  cbangee  hy  f.hc  sev- 
eral lictiun  of  diHercnt  nation*;,  acting  independcntl;'  of  each 
other,  it  bccor/RH  the  duty  of  the  hisvorical  jurist,  and  of  the  ju- 
dicial vribunal.  Mtlier  to  look  for  a  part  of  their  national  com- 
mon law  n.-»  bjiing  the  state's  concepfion  ^*.f  \m:versal  jurispm- 
doiicc.  than  to  dotermine  what  i.s  fhe  doci-rine,  on  any  one  point, 
mmt  commonly  received  by  certain  larions  whom  the  state  has 
recognized  as  juridical  guides. 

§  174.  ICach  sovereign  state  or  natio.'i  is  in  like  manner  inde- 
pendent of  every  earthly  power  in  the  »?'C<'ptation  and  enforce- 
ment of  any  rule  which  nmy  bo  attributed  to  Christianity. 
Tiiough  some  principles  juridically  applied  by  European  nations 
may  bo  attributed  to,  or  have  been  historically  derived  from, 


•  Anie  94-97. 
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the  Chriatinn  code  of  morals,  tlieir  Icgnl  authority  must  depend 
upon  their  adoption  by  each  several  state  or  nation  as  a  rule  of 
action,  and  is  not  simply  asserted  by  its  judicial  tribunals  on 
tl»cir  own  recognition  or  perception  of  that  religion.  Tliough  it 
;e  sometimes  said  that  Christianity  is  part  of  the  common  law 
of  England,*  yet,  what  rules  of  moral  conduct  are  to  be  taken 
to  have  the  effect  of  law  can,  bv  a  tribunal  be  ascertained  onlv 
according  to  some  known  judicial  criterion.  It  is  not  what  the 
judge  shall  consider  a  requirement  of  Christianity,  nor  even 
what  some  church  may  promulgate  as  a  Christian  rule  of  duty, 
bu£  only  what  the  state  may  have  acknowledged  for  such.  Tlio 
maxim,  that  Christianity  fomw  part  of  the  common  law,  is  now 
(that  is,  at  a  period  when  *-lie  law  of  England  has  so  long  ex- 
isted as  a  customary  law)  of  little  or  no  juridic-al  force.  Indeed 
when,  at  any  period  of  the  Christian  era,  Christianity  is  judi- 
ciallv  referred  to  as  an  indication  of  the  rules  of  natural  reason 
which  may  be  enforced  as  law,  on  a  presumption  that  it  is  tho 
will  of  tlie  state  to  make  it  a  coercive  rule  of  action,  it  cannot 
be  distinguished  from  tho  law  of  natiojus  o(  that  period :  that  is, 
from  those  priticiples  which  all  Christian  nations  (gentes  mora- 
tiores)'  have  agreed  in  sustaining  with  tlic  force  of  positive  law. 
Otherwise  it  must  bo  identified  with  the  conscience  of  tho  tri- 
bnnal,  or  the  exposition  of  some  church  or  body  of  Cliristiaiis,' 
§  175.  But  whatever  may  have  been  the  principles,  affecting 
the  freedom  of  natural  person?,  which  in  the  judgment  of  the 
suprenjc  pc-wt  r  of  the  state  were  attributable  to  Christianity,  it 
canuiit  be  supposed  that  if  that  supreme  power  gave  cllect  in 
one  part  of  ixa  dominions  to  any  one  coercive  rule,  as  a  conse- 
quence of  that  doctrine,  it  should  make  a  contrary  rule  to  bo 

'  JIHUm  in  bis  Defcmio  pro  I'ooulo  AnRlicajJO,  p.  103,  $siy*  tliat  "by  tho  law«  (if 
EdwarJ  tlic  Ccatttstor,  it  was  a  fundsunentai  maxim  »(  nur  law,  which  I  hara  fsnnerij 
mf c^''>nf<i,  bjr  wliich  notbioi?  in  to  b«  accotmtcd  a  law  that  It  coutrary  to  the  Uws  of 
Godi,  or  RtaiOit."  The  »o-ca  led  law«  of  Kdwdrd  tho  Confcjwor  arc  jprobably  only  &  Im- 
ditlonnry  view  of  tho  cotnmoti  law  of  hi*  time  ;  see  Halo'a  Hiat.  of  Com.  I*,  by  Hem- 
min^ton,  p,  5,  n.  B.  Noy'*  Sf&xiiti«,  rj,--'*Four  lenon*  to  bo  observed  whew  con- 
tmry  law*  cort"  in  question.  I.  The  iuferiw  l*w  rami  give  place  to  the  caperior.  2. 
Tlic  lftw  geitrrni  muet  yield  to  the  law  spwiiAt  3.  Man's  l«w»  to  God'*  law*.  4.  An 
old  law*to  A  new  uw."  The  recogniUon  of  tlie  law  of  Ood  an  ttiprenc  i*  made  in  every 
mitm  of  bw.  Bui  if  llw  »tate  i*  the  expo»itor?~-se<»  a«lo  §§  14-lC  The  Irgality  of 
sUvcry  in  Kri»lnnd  hefon  the  Kortnan  counuert  has  been  noted  ante  §  143,  and  tho 
d'Ktriue  of  Keal  r.  Farcncr,  §  1 07,  n. 

»  Jkte  p.  33,  note.  *  Ante  §  101  and  note. 
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law  in  anotlicr  part.  It  docs  not  follow  tlmt,  if  tlie  supreme 
legislative  power  in  the  British  Empire  8anclione<l  slavery  in 
one  part  of  its  dominions,  it  could  not,  or  did  not,  ^  hit  it  in 
another.  But  it  must  be  presumed  tliat,  if  it  was  ..  uotained  in 
any  one  part,  it  could  not  bo  judicially  considered  illegal  in  the 
other,  on  the  ground  of  being  contrary  to  the  view  of  Christian 
morality  sustained  by  the  state.  If  Christianity  is  to  bo  held 
part  of  the  common  law  of  England,  a  sanction  given  to  the 
sh  "ery  of  Africans  or  negroes,  in  any  part  of  tlio  world,  is  a 
pi  oof  that  tlie  state  did  not  at  that  time  regard  such  slavery  as 
contrary  to  Cliristianity,  or  as  being  for  that  nason  forbidden 
by  the  common  law.» 

Tlic  question  in  this  point  of  view  is,  not  so  much  whetlier 
chattel  slavery  was  maintainable  under  the  local  customary  'aw 
of  England ;  or  whether  it  was  maintained  by  statute  law,  cither 
in  England  or  in  tlio  colonies,  or  in  both :  but  whether  it  was 
recognized  at  all,  and  held  to  be  any  where  consistent  with  the 
moral  code  of  a  Christian  nation. 

§  176.  The  recognition  of  principles  liaving  the  character 
of  universal  jurisprudence  or  a  law  of  nations,  as  has  been 
shown  in  the  second  chapter,  is  most  distinctly  nmde  in  the 
judicial  enunciation  of  private  international  law  :  that  is,  where 
the  cuiPtomary  or  unwritten  law  of  tlie  country  is  applied  to  de- 
termine the  rights  and  obligations  of  private  persons,  in  those 
interests  and  actions  which  are  beyond  the  control  of  single 
states,'  or  where  persons  are  rccogi^zed  as  sustaining  rights 
and  obligations  in  relations  whscii  have  become  existent  under 
the  juridical  and  legislative  power  of  some  foreign  state.' 

The  English  judicial  decisions  whicii  have  this  inteniational 
bearing,  ia  connection  with  African  slaverj',  will  bo  noticed 
hereafter. 

But  the  recognition  by  the  state  of  a  principle,  as  part  of 

'  Mr.  Undrclb,  (Hut.  U.  S.  toL  2,  p.  427,)  commenting  oa  jnriftical  opinitm*  in 
England,  <72d-n&Q,  mpcctang  th«  maintenance  of  slaverr  tn  Kogland,  nrs«  "to 
avoid  vvertumiog  iiivrtry  in  dm  colonte«,  it  was  Abtolatel;  uecenMiy  to  ut^Id  it  la 
kngland."  Dtia  is  not  comet:  thoogb,  if  clavory  had  been  mmdiated  in  fcngiand  oa 
the  ground  that  it  Man  contmry  to  C»ri«tiaaity,  or  the  law  of  God,  ii  would  have  bc«a 
necejsary  to  Inrer  that  it  wa«  illegal  la  thecolouieji;  that  {«,  if  th«  {aw  of  Mnglati^  aai 
the  law  t>ftk<  ttimy  prxxttded frtm  tht  mmtpoltiiatl  toum. 

*  Ante,  g  10.  '  Antt,  §  68. 
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tlio  laio  of  iiattomy  may  be  shown  from  stntutory  cnnctmonts. 
Ami  since  the  meaning  of  language  is  a  thing  of  custom,  und 
known  by  reference  to  existing  facts,  tlio  wortls  of  a  statute  may 
indicate  the  laic  of  nalions^  on  some  point,  as  received  by  the 
state.  I'Ispccinlly  is  this  true  of  legislation  in  reference  to  mat- 
tere  of  private  'international  law,  or  matters  which  imply  a 
recogtiition  of  other  jurisdictions  and  source**  of  law.  And  this 
applies  both  to  the  action  of  the  legislative  and  the  judicial 
source  of  law.  Tlio  use  of  tenns  liaving  a  definite  meaning  in 
the  mn'^c  and  practice  of  merchants,  which  is  a  particular 
bnuich  of  the  private  international  law,'  may  be  equal  to  a  recog- 
nition of  that  usage  and  practice  as  universally  allowed,  or  as  a 
l<tw  of  nations.,  especially  when  the  statutes  are  intended  to 
operate  on  the  intercourse  of  persons  subject  to  different  politi- 
cal sovercigtu}.  When  a  statute  of  1697,  S,  9,  and  10,  AN'm.  3, 
c.  26,  entitled  "  An  Act  to  settle  the  trade  to  Africa,"  com- 
menccit — Whereas  the  trade  to  Africii  is  highly  benelicial  and 
advantageous  to  this  kingdom,  and  to  the  plantations  and  colo- 
nies thereunto  belonging," — the  nature  of  tha*  "  trade  "  must 
be  explained  frojn  the  previous  history  of  coruncrce,  and  in 
accordance  with  the  "  custom  of  merchants  "  at  that  time.  And 
when  in  the  statute  "  negroes  "  arc  spoken  of  as  the  objects  of 
that  trade,  the  extent  of  the  tcnn  nt'yroejt  and  the  legjH  nature 
of  Iheir  condition,  then  spoken  of  as  objects  of  a  connncrcial 
enterprise,  nnist  bo  explained  l)y  the  law  of  nafionJt  then  ac- 
knowledged in  mercantile  aflairs.  And  it  is  not  to  he  inferred 
that,  before  this  act  should  make  slavery  lawful  under  British 
jurifidiction,  provision  must  have  been  made  by  statute,  placing 
the  "  negroes  "  in  the  condition  of  chattels  or  of  persons  under 
involuntary  servitude.  A  historian  nmst  describe  such  an  act 
as  a  law  dechiring  the  ishive  trade  highly  beni'Heial  and  advan- 
tageous to  ihe  kingtlom  and  its  colonies.' 

'  Tliat  th«  laie  merckattt  Is  necognizdl  u  part  of  dtc  comroou  law  of  England,  aee 
Co.  Lilt.,  2  Im«^  c.  80 

*  See  3  BatK?,,  p.  414  ;  aikI  comparrt  I-jMOfJcr  SpooiKr,  on  the  UncotuttttutionaUtj 
of  SUverr,  p.  25.  It  roair  bo  admitted  that,  whan  tha  twdo  to  AfHca  "*  waj  fint 
m«nti>»rti  in  Kn^luh  puhlio  Actji,  no  irfrreiice  was  had  to  ilare«  n*  articW*  of  t)u\t 
tr»\c.  Tltt!  tt»«oation  of  the  tlavo  tmdi\  with  that  branch  of  Kugli>h  couiroerets  wa* 
graJualljf  funned  twrlwxn  thu  ncljpi  of  HlL-;ab«t]i  nu<i  16(52,  when  Cbnric*  IL  iitcor- 
piimtcd  a  ttiirJ  African,  or  Cuinev,  company  wliich  undertook  to  supply  tho  Uf;tUb 


THK  AB81KST0  TttEATT. 


175 


Treaties  are  as  inucli  juridical  nets  on  the  j)»rt  of  the  state  or 
Bovcreigii  as  are  ordinary  statutes ;  though  the  objects  ini- 
modiately  conteinphited  may  ho  beyond  the  renhn.  They  may 
create  rif^hts  and  obligations  which  that  national  c^^urts  will  en- 
force. The  twelt^h  article  of  the  IVeaty  of  Utreciit,  July  13, 
1713,  between  Gresit  Britain  and  Spain,  grantc<l  to  her  Brit- 
tiuiic  Majesty  and  to  the  company  of  her  BubjectiJ  e«tabli<ihed 
for  that  pur|K)se,  as  well  the  Bubjccts  of  S\mh\  a5  all  otbeM  besnj: 
excluded,  the  contract  for  introducing  negroes  into  the  several 
parts  of  tlio  dominions  of  his  Catholic  Majeisty  in  America  (com- 
monly called  El  Facto  del  Assie'nto  de  Kegi\^),  for  the  space 
of  thirty  yeai-s."  And  the  enmc  section  grants  the  occupancy 
of  landft  near  the  Ilio  do  la  Plata,  "  suitable  for  maintaining  tlio 
eervants  of  the  said  company  and  their  negroes  (nigritas),  and 
for  safely  keeping  them,  the  said  negroes,  for  the  purjjoso  of 
being  sold." ' 

An  Act,  17-1D-1750,  23  Geo.  2,  c.  31,  entitled,  "  An  Act  for 
extending  and  improving  the  trade  to  Africa,"  which  begins, 
"  "Whereas  the  trade  to  Africa  is  very  advantageous  to  Great 
Britain,  and  necessary  for  supplying  the  plantations  and  colo- 
nies, thereunto  belonging,  with  a  sutlicient  number  of  negroes 
at  reasonable  rates,"  &c.,  must  bo  taken  to  mean  tlut  the  negro 
slaves  brought  or  "  supplied,"  were  to  be  sold  at  reasonable 
nites.'  The  sale  and  disposid  of  ncgn:tes  m  articles  of  merchan- 
dise is  also  referred  to  as  one  of  the  objects  of  the  trade  in  sec. 
*J0  of  the  Act  of  1607,  wherein  "  governors,  deputy-governors, 
and  judges  are  forbidden  under  penally  to  act  as  a  factor  or 
tactors,  agent  or  agents,  for  the  said  coinpuny,  or  any  other  per- 
son or  persons,  for  the  sale  or  disposal  of  aiiy  negroes."  And 
the  lawfulness  of  chattel  slavery,  of  negroes  bought  as  articles 
of  commerce  on  the  coast  of  Africa,  is  not  the  less  contem- 
plated, by  the  Act  of  1749-50,  because  in  the  Iwenty-ninth 
section  it  is  enacted — "  that  no  connuander  or  master  of  any 

Wc«  !i»die«  with  3.00»"»  n«^T«w»  annually.  Sec  I  Uiiae,  p.  297 — 311.  2  An<!«r«oa« 
Hint  Com.,  p.  627. 

•  I>ainonl'»  Corp*  Iiij>lojnatt<|u«,  Tcm.  viiL,  p.  .lOS,  and  Whcaton**  L.  of  Kationi, 
p.  38C ;  rrten  Duumnt,  T«mj.  vJiu,  2  m«.  prtK',  j*.  314. 

*  When  (nWl  1750)  iVi  wxcliuivc  privUegri.  of  tbe  IXovai  African  Cojapany  ex- 
pjmi,  thr  Engli*}!  gov«ui«put  tuu!crt«4i  lu  n»a{nsniu,  a!  their  o«n  rxpcuiC,  tlw'fgrta 
nnd  fuctorie*  o»  Uw  Africau  coiuit,  and  tiic  tnuJc  w.-w  thn>«rii  opcu.**    2  Uilti.  427. 


ship  trtt*!lng  to  Africa,  simll  hy  fraud,  forco,  or  violence,  or  by 
mj  other  indirect  practico  whafeoeirer,  take  on  board,  or  cairy 
away  from  the  coast  of  Africa  any  ne^^ro  or  native  of  said  coim* 
tjry,  or  commit,  or  gnjSer  to  be  committed,  any  violence  o»  tbc 
isatlv»>8  to  the  prejudice  of  tbe  md  trade;"  wjd  a  forfeiture  for 
sacb  action  k  declared.  For  tbough,  in  the  eajrliest  |Hiriod  of 
tJbe  iaterconree  of  Europeane,  the  English  included,  with  the 
African  tribes,  stegroes  were  kidnapped  or  piratically  aeixcd  by 
force,  and  the  pmctlce  had  perhaps  at  first  bimn  considered 
lawfnl  by  the  Utw  of  miicMt  the  common  opinion  of  Enropcacs, 
long  before  the  dato  of  Mh  atattttOf  had  been  changed,  and  a 
distinction  made  beh,v'een  the  legal  elavety  of  negroea  bought 
on  the  coast  (Vom  African  slave-merchants,  and  tlto  condition  of 
8tte!i  stolen  captives/ 

§  177.  From  tlio  sanctioning  a  trade  in  negroes,  as  articles 
of  merchandlae,  nnder  the  British  flag,  witliont  limitiag  the 
trade  to  any  part  of  the  imperial  dominions,  it  wonld  be  a  Jnst 
inference  tliat  the  possession  of  such  property  wonld  ha  lawful 
in  England.  Hie  entry  of  audi  property  into  England  is  con- 
templated in  the  first  of  tljo  above  acts,  sec.  7,  where  Uie  duties 
are  specified  «  wbidi  shall  be  paid  at  the  place  of  importation 
upon  all  goods  and  merchandise  (negroes  excepted)  imported  in 
(into)  England,  or  any  of  his  majeaty^s  plantations  or  colonies  in 
America  fVom  tl»e  coast  of  AfVica;  ♦  ♦  *  and  that  all  goods 
and  merchandise  (negroes  excepted)  that  shall  be  laden  or  put 
on  board  any  ship  or  vessel  on  the  coast  of  Afnca,  between 
Cape  Blanco  and  Cape  Mount,  and  shall  be  imported  into  Eng- 
knd,  or  into  any  of  his  majesty*6  plantaUoRs  or  colonics  afore- 
said, shiill  answer  and  pay  the  duties  aforesaid,"  &c. 

*  WIt«i^t<»it  Intcmat*  U,  p.  21,  mai  Law  of  Nillowk  |p.  diet  Sot«  tU  JturtiHa 
«ft  Jore  (A.  ISSS),  Uh.  iv^  Q«i«Kr.  it,  wtt  d !  *«  If  tb«  npm  wtiieb  hn»  !itt«I.r  F«- 
vaikd  bo  tni«,  OuU  PorfnatgueM  tm^en  «atiee  wntdwd  itstim  of  AfHoi  to  tlid 
eom  iMntts«m<mt»  ttxA  vPtmaVt  tiM  vnay  «p««k«  ^  wdodtloii  «it4  Oraod,  ima  com- 
])<a  tbflm  to  emHarfc  on  tbdr  idbfM  m  ikiHW,  DK^lIier  tliow  «bo  have  taiiea  Utem^  nor 
iktm  wbo  imjr  liuta  rrwu  thft  wim,  oor  tboM  wlto  |po«n«t,  cm  bftto  comdeneen, 
tml^I  Uwtf  ntanttmit  (fee*  bowewr  tuuible  tlwy  may »» to  pay  nmom,"  ThU 
U  ivtiveA  ottlj'  vg^Mtt  of  ft  |Mriviit8  i»iin.-~Iil«  mmX  jn^ont  of  wiml  U  tifSxi; 
bur  (be  iWacHfKjr  wllili  wblelt  ft  hat  Imn  cited  hy  jtuim  gim  it  tb«  duurAder  ^  m 
«sjMHKtit  of  tbftjtifidUeA!  ioliisdon  of  Ifvoropsiut  Mtet. 

For  oHmh-  Ufttitnliom  t^ib  d{«tf octioa,  mo  t  HOac  e.  aOO,  dtft»  AsOtW^  C<^«e. 
tloti,  3«  ISO.  Ant,  ctL  VI^  MuMfo't;M«^  im.  d  Bar.  &  McHea  501,  mi 
y/hmh/$  taw  of  Sbmtyt  p.  I L 


§  178.  When  mj  mtmX  person  had  been  brought  vithixi 
some  Etifopcan  territorial  jarbdtcttooi  as  a  sla^e^  It  would  be  a 
^nestioH) — ^what  wm  the  nainre  of  the  right  claimed  is  respect 
to  him^  and  what  persons  conid  be  held  as  slaves, — ^whether 
heathen  AfHcans,  Hoors,  or  Indians  only,  or  any  other  and 
what  races  of  men  f  The  qnestiou  might  be  raised,  whether 
ttie  property  was  stUi  in  tlie  person  of  the  negro,  i&e.,  or  in  the 
right  to  his  sendee!  Ihe  question  would  be  of  the  natnre, 
operation,  and  pergonal  extent  of  that  tmo  (f  mHons  under 
which  he  had  been  introduced  into  the  jurisdiction.  If  his 
slavery  were  snstained  by  that  law  while  a  heathen,  it  would 
then  be  a  question  whether,  after  couTersion,  or  baptism,  his 
condition  was  determined  by  that  law,  eitlier  to  be  that  of  a 
chattel  or  of  a  bondsman.  And  if  no  principle  of  the  law  qf 
fiaiums,  m  then  received,  detennined  his  coDiditioni  it  would  ho 
then  a  question  whether  any  law  judieiidly  biown  as  one  of 
national  origin  ( jua  proprium,  §  152)  subjected  him  to  tlie  con« 
dition  of  servitude. 

§  179.  Hie  recognition  of  a  principle  of  the  imo  cf  naetum^ 
under  the  juridical  power  of  some  one  state  or  nation,  is  made 
in  the  application  of  either  municipal  (internal)  or  international 
privateilaw ;  according  to  the  character  of  the  persons  whose 
relations  are  to  be  determined  \  tliat  is,  according  as  they  are 
regarded  simply  as  the  domiciled  inhabitantaof  the  jurisdiction, 
without  regard  to  tlte  existence  of  other  jurisdictions,  or  as 
persons  anteriorly  subject  to  tlie  juridical  power  of  some  other 
state. 

Assuming,  then,  that  the  only  natural  persons  who  could  be 
property,  or  could  be  held  in  involuntary  servitude,  by  the 
opemtlon  of  universal  jurisprudence— the  of  nations — ^were 
negroes,  Moors,  or  Indians,  and  that  there  were  none  such  in 
England,  before  the  modem  extension  of  the  African  slave  trade 
during  tlie  period  in  which  the  colonies  were  planted  in  Amer- 
ica,*— the  question  of  the  legality  of  the  slavery  of  a  person  of 
that  description,  under  the  territorial  jurisdiction  of  tlie  law  of 

*  B«nri()gloa  on  StetaUw,  t(m»  of  1  Biclt.  Xt,-~«  ^{Xw  to  b«  ttofed  {a  conaootioR 
witJt  iHQSsBige,  M  «<tt  M  dbii^e)  ^'my-'^im  VktSAxcfX^  tlutt  fs  ih»  yw  lliS$t  four 
Md  twwRtf  nqsroM  wart  broi^l  teto  Eagtiotd  iltom     eoul  ctf  A&ieiu 
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£ug!a»df  WQttld  ho,  in  tJbe  fisat  instance,  a  question  of  the  pri- 
vate iiiteraatioind  Jaw — Ihe  law  determining  the  i^elationaof 
penK^nB  entering  the  conittry  as  alien  to  its  jurisdiction.  For, 
whether  the  .nc^,  Heor,  or  Indian  were  brought  into  tlic  realm 
hy  an  alien  or  a  domiciled  owner,  the  claim  of  that  owner 
would  he..a  qucettoti  of  that  character,  eiiher  hy  Uie  recog- 
nitton  of;t}^e  alien. character  of  the  slave,  or  hy  the  assertion  of 
the  legal  continuance  of  a  former  sUUns  or  condition  resulting 
fraiii  anterior  subjection  to. the  law  of  a  foreign  jurisdiction;' 
presenting  a  qu<»tton  of  the.80*calied  ^^conftictof  la\78,'^  and 
tlte,.e0'cct  of  wmUy  m  ft  I'ale  to  guide  judicial  tribunals.  But 
mancQt.  a.natural  j^nson  who  had  been  a  slave  in  a  foreign  juris- 
^iciion  tould  have  no  proper  domieil,  distinct  from  that  of  his 
m^ter  or  owner,, or  would. have  a  domicil.onlj  according  to  tlie 
intmUou  of  the  owuer,  the  question  of  ^e  conditio  of  such  a 
person  in  Engkad  would  belong  to  the  international  iaw,  or  to 
the  municipal  (intencal)  lawy  according  to  the  purpose  of  tlie 
owner,  either  to  remove  him  to  the  foreign  jurisdiction  ia  winch 
he  had  been  held  in  slavery,  or  to  maintain  his  custody  and 
control)  in.England,  as  tite  right  of  a'domiciled  inhabitant.* 

The  question,  as  presented  under  the  first  alternative,  will 
,  he  .considered  in  anotiber  chapter.  But  in  the  other  cas^,  where 
the  question  would'be  of  the  continued  servitude  of  such  negro, 
Hoor,  or  Indian,  under  the  local  or  tenitorial  law  of  England, 
(if  his  siitt;m  or  condition  was  to  be  determined  independently 
of.  any  statute,  that  is,  by  the  customary  or  common  law  alone,) 
it  would  still  be  nccmary  to  detennmc — whcUier  Uio  law  0/  . 
naiimtf  historically  known,  was  to  be  applied  as  part  of  tliat 
common  law,  acting  as  a  personal  law  on  the  condition  of  a 
certain  class  of  natural  persons;* — ^whether  that  law  continued 
the  same;  and  whetlter  it  was  prevented  from  having  any  force 
by  reason  of  the  extent  of  rules  of  local  or  national  origin  (Jus 
prQprium)  having  contrary  effect  upon  tlie  individual  and  rela* 
live  rights  of.  private  persons.* 

§  ISO.  The  question  of  the  possible  existence  of  involuntaiy 
servitude  under  the  law  of  England,  seems  to  have  been  from 


*  Comp.  anttj  %  191. 

*  )k«  mU,  1 144. 
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time  to  time  a  subject  of  Jndioial  inquiry  during  the  period  re- 
ferred to.  In  the  year  1640|  when  tlie  iinpcachmenf.  of  the 
judges  of  the  StJir-chainber  by  tiie  House  of  Commons,  in  be* 
half  of  John  Lflbsme,  went  np  to  the  Honfte  of  Peers,  ^*  lt  was 
urged  by  tlioee  that  menogcd  the  same,  that  in  the  eleventh  of 
Eiijtaheth  one  Cartwright  brought  a  slave  from  Bnssia,  and 
would  scourge  hiin»  for  which  he  waa  questioned ;  and  it  waa 
resolved  that  England  was  too  pure  an  air  for  slaves  to  bmthe 
in."' 

Banington^  on  the  Statutes^  6tb  ed.  p.  818,  in  referring  to 
tliis*  rernorfes,  tliat  the  word  »tam  is  used  in  1  Edw.  TL  e.  8, 
where  it  is  enacteil  that  a  vagabond  end  idle  servant  shall  be- 
come a  stam  to  his  master.  But  the  $-4  Edw.  VI.,  c.  0,  ex- 
pressly repeals  so  much  of  that  act  ''as  tendeth  to  make  vagfi>* 
bonds  slaves."  (1  Bla.  Comm.  424.  Keble*e  Statutes.) 

§  ISl.  The  question  of  the  lawftilnesa  of  the  slavery  of 
negroes  in  England  was  frequently,  afler  this  date,  discussed  be* 
fore  the  courts,  Tha  reports  are  meagre  in  stRling  the  argu- 
ments ttjion  which  tney  were  decided.  1!he  earliest  of  these 
occurred  in  16TT,  29  Car.  II  in  B.  B.  Butts  m.  Penny,  which 
in  2  Levins,  201.,  is  reported  as  follows. 

'  $  !ttM)ttwmtl»,  OtnijdteriBf  tlw  «t  wUt^  W.  HnnrUoQ  «i«t*.  1577— 
m  nnihar  patiUiltei  io  HolbiMi,  Mm  «ts(«to«sti  nnjr  h9  item  «l(e^  limglbi  hU  ttyh 
i<m»  1KA  {ftifttm  Wttcli  eott^«»c«.  Eets^t  Ha}«  Cb«»ld«4v  Vot  1.  Iwl,  **M  (at 
ilaTcs  audi  b<»td[it»«ii  v»  nrm,  wth  coeZi  is  |)rf«{lc{|;o  of  ear  eouotiie  hf 
etpecUl  grac«  of  Cffld,  sdS  \ma^9  of  me  prinoM,  ttuit  if  wtte  comft  U0m  tntm  o&m 
t«jiim«,  «o  totm  M  Ml  foot  on  UaA  thuy  b«co9»o  m  ttt«  of  eonditioi}  •»  ihslr  mio- 
im\  wttofoly  «n  oot«  of  mhiII*  boadan  m  oitetUo  maoni  firoa  Htm,  mhman  «t 
TCKwUc  (iMX  Um>  OormftM^  wlto  htA  mw»  »ho^  dto^gb  atidb  m  la  i«i|MH:tt  of  tlto 
ttave*  of  otttftf  conntriffii  mi|^e  l«  rf|tal«dl  Hreo,  bot)  ^  oI4  lodutMi  «ad  dZi* 
T«{»«1)«9«%  «lio  iiii|qpoM4i  H  *  (grM  {i\jttri«  to  XMtoro  to  nuklM  «r  fnflinr  Ikm  to  tw 
tio»4  whom  tbo  la  mr  wonted  cocumo  ^otb  tnodact  tsA  ttrittg  ibttii  ^eo." 

Tbft  ii«tlior{otrotfttoo»<b{tbftdoi«rf(monof  1^ 
**  Tbif  fetutli  aum)  iUtft  oortof  i>(«|«)e,  UMtsfore,  him  titltltcr  ttrfco  itor  nvsHmity  ifi 
tho  eomtaettwMllb,  Imtikre  to  M  nitMl,  txd  not  to  rote  otlter.** 

*  Thin  M«Mge  In  Rotliwtittb  oeciBi  to  bo  tbe  orlgltMit  sittaoiirjr  for  Htia  oet«&rRt«<i 
dhtt»m.  iEi«nii^to«,  la  t>!iMe  dtod,  uttritnitoe  the  MjrlttS  to  lilbtmw.  He  cIio 
nfem  to  Htx}t«m«1t  at  stylAg  with  regard  to  viUda  "  l«Etuna  b  Muao  th«t 
ft  ootioa,  or^nalljr  Ifleokatod  hf  VfkSaiBt  mti  hit  Si^bweti^  h^gui  to  pwvftO,  of  it« 
heiog  conti^  to  Iho  priedjilni  d*  th«  Cbiiitinn  feU|dEoa  tbct  aiqr  ofl«  «ho«M  h«* 
•Uwb;  and  bence,  In  immt  vMdNm  tlin)«ji^  tlavoiy  bath  mmi  ntmcHwd  to b«  {Boocu^ft- 
<wt  with  tb«  eommoa  faiw,  vhidh  ti  iaM  to  ho  (bmi^  wKiiaCbmtiifil^i^'*  aoia^ 
"  Bo  tb«  Uw  at  tt*maji',  tfc«  iMrinsiiinn  ooutribtited  gmuf  to  the  aboKiui^  vllleaago  { 
aodi  tbft  iniodpH  wbei^er  ailoplodi  ihs  ooninoo  fton  °  Cbibtlasli^,  or  o^er> 
wiw,  eanoot  bo  too  mtwh  rcwmedlal  er  bt^^  I  caonoli  bovom',  tUtdb 
thtut  ndthor  the  Cbrlittiaii  reUi^  nor  tho  coiatBoa  lav^  swc  tacakatol  •tub  a  ttMir 
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"Trovkr  for  100  Negrmt  and  ujwn  Mon  Oulp.  it  found 
by  special  Yerdiot,  tlmt  the  Nt^roi*  were  Infideli),  and  tlie 
Suh;ed«  qfm  If^dd  Prinw,  and  are  usually  bought  a»d  sold 
m  Ammea  m  Mercbandiso,  by  the  Custom  of  Horchants,  suid 
UiAt  the  PkintilT  bought  theee,  and  was  in  {»o«&<3«sion  of  thorn 
until  tilie  Bcfondatit  took  tlmm.  And  Thmt^psmt.  argued  tliore 
could  be  no  Fro{>erty  in  the  Person  of  a  Man  sujGSoient  to  main* 
taia  Thmr^  and  died  Co.  lat,  1I<J.»  That  no  Property  could 
bo  in  Villains  but  by  Compact  or  Conquest,  But  the  Court 
hold,  that  i!%rm  beisttg  usually  bought  and  sold  among  Mer>  ' 
chants,  as  Merchandise,  and  also  being  Infidels,  there  might  be 
a  property  in  them  sufficient  to  maintain  TtmWt  and  gave 
Judgment  for  tho  PlalntiJET,  nm  Caitmtt  this  Term ;  and  at  the 
end  of  the  Term,  upon  the  Prayer  of  the  AU&n\eif-Omeral  to 
be  heard  as  to  tills  Matter,  Day  was  given  until  next  Term." 

Tlte  same  case  is  reported  in  3  Keble,  785,  thus : 

"Speeial  Tcrdict  in  Trover  of  3iO  Negroes  and  a  half  find 
them  ustially  bought  and  sold  in  India^  and  if  this  were  sulS- 
ciont  properly  on  (for)  Conversion,  was  tlie  question.  And 
Thomson,  on  1  Inst  llO,  fortiie  Defendant,  said  hero  could  be 
no  property  in  the  PlainUff  more  than  in  Tillains  but  jp«r 
Ctmmt^  they  are  by  usage  twiqttam  honOf  and  go  to  Adminis- 
trator tmtil  they  become  Christians ;  and  thereby  tliey  are  In» 
franchiscd :  And  Judgment  for  tlie  Plaintiff,  Midy  and  it  lieth 
of  moety  or  thirtl  part  against  any  Stranger,  albeit  not  against 
the  otlier  Copartners.*** 

§  182.  In  tho  case  Ohambcrs  m  Warfchouse,  in  the  year 
16&8,  4  WiU.  and  Mary,  which  was  in  trover  for  dog-whelps, 
fee  question  was  whether  they  could  bo  property,  and  it  was 
said  by  the  court,  "Trover  lies  of  Musk-Cats  and  of  Monkies, 
because  they  are  Merchaiidiae ;  and  for  the  same  Reason  U  hm 

*  »>How«n'«Suit«Tr.  6S.  Mr.  HiugniTo  Mia  b  \A»  nmtmen^  ihtX  KoQ 
of  tht»  CMO  bkd  ti««ti  ftxjtxnined  for  Urn  br  »  fritad,  «'mm!  «c«oHinf  (o  Ute  toeownt  of 
it  e^vcit  to  m»,  tibofi^li  tlM  ^e^wmiioa  h  ht  twgKiM  fgtiatnSiy  b  Lowloa,  wi^t  tny 
BtesUoa  orftHr«i«p  p«tt%  jut  (htm  lite  vtidkt  H  «|iti^  ti»iit  th«  ivttet  wm 

N«%liivo#lto7*eoT«r  the  valtw  of  iwera*^  of  ttHtjOaintUr  bteo  pe*> 
MMM,  not  itt  Ei»fMd.  ttttt  la  !»d{a.  tonrtfortv  tM«  euw  wouia  pmt  m>UtWi» 
r«v«r  fif  ilATConp  la  En^aad,  «vcn  if  it  hiA  rBC€iv(|cl  ttw  CoiHri*«  wliioii,  ttow- 

ciwr,  it  tmvt  m  ntmvy  tbnrs  bdag  oal/  sa  *  vOtttHot  r.etMtUittja  *  «a  llw  E»U  * 
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adjudged^  thai  Ttmcr  lisaqfjSTepwf**  This  is  cit©d  in  the 

§  183.  Tlio  me  of  Qeliy  Clove  is  spoken  of  in  1  Ld.  Bay- 
mend,  147)  as  occurring  in  1694;  an  follows : 

"Hill.  5  Will  <fe  Mar.  0.  B.  between  Gelly  and  Cleve,  ad- 
jndgcd  that  tromr  mil  lie  for  a  Ifhgro  hoy ;  for  tl»ey  are  heath- 
ens, and  therefore  a  man  may  have  property  in  them,  and  tlmt 
the  court,  withont  averment  made,  will  take  notice  tli&t  they 
are  heatlicns.   JSp  rdatiom  m*ri  Plaee,^* 

§  184*  Tlie  ca»e  in  1  Ld.  jRaymond,  14T,  is  that  of  (Chamber- 
layne  m  Hamy,  8  ds  9  Will  8,  1007,  which  is  there* given 
as  follows: 

TVespass  for  taking  of  a  JV^fgrw  jprdti  lOOL  The  jury  find 
a  special  verdict ;  tliat  the  father  of  the  plainti0'  was  possessed 
of  tiiiis  Negroy  and  of  such  a  manor  in  Bfurhadoeit  and  that  there 
is  a  law  in  that  country,  which  makes  tlie  part  of  the 
real  estate ;  that  the  father  died  seixed,  whereby  the  manor  de- 
scended to  the  plaintiif  as  son  and  heir,  and  that  he  endowtsd 
his  mother  of  this  Jfe^  and  of  a  third  pari  of  the  manor :  that 
the  mother  married  Walking  who  brought  the  iV«§r/v?  into  JEkt^ 
land,  where  he  was  hapti^sed  without  the  knowledge  of  the 
mother;  that  Watkins  and  his  wife  are  dead,  and  that  the 
Ift^  continued  eeversl  years  in  England;  that  the  defendant 
seized  him,  &c  And  after  argtmi@nt  at  tlio  bar  several  times 
by  Bmihdomm  Shower  of  the  one  side,  and  Mr.  De«  of  the 
other.,  this  term  it  was  adjudged  tltat  this  action  will  not  He. 
1Vc«pa88  will  lie  for  taking  of  an  apprentice,  or  hmtdmi  a^pa^ 
rmieffK  An  abbot  might  maintain  trespass  for  bis  monk;  and 
any  man  may  maintain  trespass  for  another,  if  he  declares  with 
a  per  q^iod  senftti<um  ammi ;  but  it  will  not  lie  in  this  case. 
And  per  JIoU  chief  justice,*  trwer  will  not  lie  for  a  Wegro^  &m- 
imtoZ  Keblc  786,  2  Lev.  201,  Butts  m.  Penny."  Then  follows 
the  reporter's  reference  to  Golly  ^.  Cleve,  as  above  given. 
Tlie  rcpDrt  of  the  same  case  in  Carthew's  B.  896,  is, 
"  Tretpam^  do.,  for  that  tlio  Defendant  m  (0  artnu  itmm 

*  Barge,  VoL  t  p,  73a,  gtm  m  ttie  r«f>«t  of  thn  Judges  apoo  th»  metnoHnJ  o( 
ti»  AfHe&Q  Comjp«ny  t<wcliio.tr  the  A«<ionto,  In  i68t)~H«  In  |pi)mMi»«i  of  Uls  llfi^t;V 
ottler  io  Cottodi  bwmtmto  Auoitxd^  wa  4a  tmtnbly  ««Hiiy  otir  cf^alooi  to  m  tt»t 
twgtoia  am  mtrctmaiUM,"  &c  Slgtnnl  by  J.  Ilott  «ud[  otibem 
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c^id  Xojt^^mf*  dh.  tooJr  and  carried  away  kopt  the  Plaintifi* 
out  of  PoaseBBioa  of  the  saiiu  JV«^  from  tliat  Timo  dwn 
whihUionU  BiUm  pmdic^  jptr  piod  ho  (tho  Plaintiff)  lost  the 
Use  of  hia  sfud  N^egw, 

"  Upon  not  guilty  pleaded,  the  Jury  gave  a  special  Verdict, 
the  subitanco  wheiMK>f  was  as  followeth : 

w.  They  thtd  that  the  Ife^  had  been  baptised  after  the 
Taking,  So.  and  the  nsatter  was  argued  upon  that  Point,  (t^.) 
Whether  the  Baptiwn  wm  a  Mmmiimon^  and  as  to  that  the 
Crnwi  gme  m  opinion, 

*^&d  per  (^na\nf  An  Action  of  Trespass  will  not  lie,  be- 
caufto  a  cantiot  be  demanded  as  a  diattel,  ncitlier  can  his 
Price  be  recovered  in  Damages  in  an  Action  of  Trespass,  as  in 
0080  of  a  Chattel ;  for  he  is  no  other  than  a  davith  Sermnt,  and 
the  master  can  maintain  no  otiier  Action  of  Trespasa  for  taking 
bin  Servant,  but  only  euch  which  concludes  /-^i*  ^uod  servitiim 
ommif  in  which  the  master  shall  recover  for  tho  Loss  of  his 
Sorsrice  and  not  for  the  Value,  or  for  any  daraages  dono  to  tl»e 
Servant 

"  Judgment  fuod  qutrma  nil  cajpiat  per  Billam.^^  Tho 
pleadings  and  special  verdict  in  this  case  are  given  in  the 
third  volume  of  id.  Baymond,  p.  120.* 

§  1S5.  In  tho  year  1705,  occurred  tlio  cases  of  Sraitli  vs. 
Brown  and  Cooper,  and  Smith  w.  Gould,  tho  first  of  which  is 
reported  in  2  Salkeld  666  and  Holt^s  K.  495.  Tlio  report  as  in 
SaUceld  is, 

"The  plaintiff  declared  in  indebitatva  cmmp&it  for  20?.  for 
a  negro  sold  by  the  plaintiff  to  tho  defendant,  vis.  in  parochia 
beataa  Harifo  de  Arcubus  in  warda  do  Cheapo,  and  verdict  for 
the  plaintiff;  and  on  motion  in  arrest  of  judgment,  JETaUf  0.  J. 
held,  that  as  soor  as  a  negro  comes  into  Miglmidf  he  becomes 
free.  Ono  mav  be  a  villein  in  England^  but  not  a  slave.  M 
per  Pmaeily  a,  in  a  villein  the  owner  has  a  property,  but  it  is 
an  inheritance ;  in  a  ward  he  has  a  property,  but  it  is  a  chattel 
real ;  tlio  law  took  no  notice  of  a  negro.  IloUf  0.  J.  You 

'  Hw  MgomouU  of  coudmI,  whfcb  will  'if  {bond  iateitttiog,  girea  b  Uw  («> 
poit  oTUt*  aune  eut,  6  Mod  K.  187. 
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Bhonld  havo  avorr^  in  tho  declamiion,  tiat  the  salo  was  iu 
Virffinia^  and,  by  tho  Jaws  of  timt  country,  nogrbcs  m*e  sale- 
able ;  for  tho  laws  of  England  do  not  tactend  to  Fwymttf,  boing 
a  conquered  country,  tlieir  law  is  wltat  the  king  pleastMj ;  and 
we  cannot  take  notice  of  it  but  as  set  forth ;  thoreforo  he  di- 
rected tho  plaintiff  should  amend,  and  the  dechuration  nhoiildbo 
made,  that  the  defendant  was  indebted  to  tho  plaintiff  for  a 
negro  cold  here  at  Imdm^  bat  that  tho  ^d  negro  at  tho  time 
of  sale  was  in  Virginia^  and  that  negroes  by  tlio  laws  and  eta- 
tntes  of  Virffinia^  are  saleable  as  ohatteis«  Then  the  attomcy- 
gencrnl  coming  in  said  they  wore  inlieritances,  imd  transferable 
by  deed,  and  not  without ;  and  nothing  was  done.'' 

Tlio  report  of  this  case  in  Holt's  E.  495,  is, 

"  In  an  Indebitatus  Assumpsit  the  Plaintiff  declared  for  20?. 
for  a  negro  sold  to  the  Defendant,  in  tho  Parish  of  tho  Blessed 
Mar^  of  the  Arches  in  tlie  Ward  of  Cheap:  There  was  a  Ver- 
dict for  tho  Plaintiff,  and  Motion  in  arrest  of  Judgment 

"  HcU^  0.  J.  As  soon  a*  a  Negro  comes  into  England  he 
becomes  iVee;  and  one  may  be  a  rillein  in  Mtglmd;  but  not 
a  slave :  Ton  should  have  averred  in  tlie  Declaration  Ihiat  the 
sale  of  tho  Negro  was  in  Virgimay  and  by  tho  laws  of  that 
conntry  Negroes  are  salcab!e ;  for  tlie  laws  of  England  do  not 
extend  to  Virgima^  and  wo  cannot  take  notice  of  their  Law  but 
as  sot  forth :  TIterefore  he  ordered  tlie  Plaintiff  should  amend 
and  alter  his  Declaration,  that  the  Defendant  was  indebted  to 
htm  60  much  for  a  negro  sold  hero  at  Londcn;  but  tliat  the  said 
negro  at  the  time  of  the  sale  was  in  Virginia  ^  and  that  negroes 
by  the  Laws  and  Statutes  of  Virginia  may  be  sold  as  chattels. 

"  Powelf  J.  In  a  Villein  the  Owner  has  a  Property,  but  'tis 
an  Inheritance ;  the  law  takes  no  notice  of  a  Negro." 

Th^  action  in  tliis  case  appears  to  have  been  for  money  on 
sale  of  a  negro,  being  in  Vir|^nia,  where  it  was  admitted  sla- 
very wiis  lawful.  But  tho  court  on  tlio  pleadings  hold  itself 
bound  to  suppose  that  the  transaction  was  iu  England,  and,  so 
viewing  it,  hold  tho  contract  without  consideration,  as  for  the 
purchase  of  what  could  not  bo  an  article  of  commerce  by  tho 
law  of  England.* 

'  Lord!  Mui«fi«lti  Mid  ia  So«a«mVa  com,  taW*  B.  17 1  *'Cooti«ot  fortotocf  a 
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The  case  <^  Smith  «».  Gould  is  ftlso  reported  in  S  8alkcl^ 
C66»  and  is  also  in  2  Ld.  Baymond,  1274.  The  report^n  Salkeld 
18  mostly  of  tho  afgamenfc  for  tl^  owner,  which  was  made  hy 
the  Importer  as  cofmael.  In  Ld.  Baymond  it  isi  "In  an  action 
of  trover  for  &  negr&t  and  several  goods,  the  defendant  let  j«dg» 
ment  go  by  default  and  the  writ  of  inqniry  of  damages  was  ex- 
ccuted  before  the  lord  chief  Justice  MoU  at  GmldhnU  in  Ltm- 
dm.  Upon  which  the  jury  gave  several  damages,  as  to  the 
goods,  and  the  negro  ;  and  a  motion  as  to  the  fuegro  was  made 
in  arrest  of  judgment,  that  ttovcr  could  not  lie  for  it,  beotuse 
one  could  not  have  such  a  property  in  another  as  to  maintain 
this  action.  Mr.  Salkeld  for  the  pklUstijOt  asg:tted,  that  a  negm 
was  a  chattel  by  the  law  of  tite  plantations,  and  therefore  fy*<mr 
would  lie  for  him ;  that  by  the  ZmUcal  law  the  master  had 
power  to  kill  his  slave,  and  in  JSkodu^  xx.  ver,  21,  it  is  said,  he 
is  but  the  master^s  money ;  that  if  a  lord  confines  his  villein, 
this  court  cannot  set  him  at  liberty:  VUtain  5,  and  he  m- 
lied  on  the  case  of  JSi£it6  and  Peiwy,  2  lev.  201,  8  Keb,  785, 
as  in  point,  where  it  was  held,  imven*  would  lie  for  negreeit.  Sml 
nm  allocatur.  For  totamouriam  this  action  does  not  lie 
iOt  a  itegrOf  no  more  tlian  for  any  other  man ;  for  the  common 
law  tskQ^  no  notice  of  mgroes  being  di^erent  from  other  men. 
By  the  common  law  no  man  can  have  a  property  in  anotlier, 
but  in  special  cases,  as  in  a  villein,  but  even  in  him  not  to  kill 
liim :  so  in  captives  took  in  war,  but  the  taker  cannot  kill  tliem, 
but  may  sell  them  to  ransom  tliem :  there  is  no  suclt  thing  as  a 
slave  by  the  law  of  England,  And  if  a  man*3  servant  is  took  from 
him,  tlie  master  cannot  maintain  an  action  for  taking  him,  unless 
it  is  kid  per  gitod  $mnlmm  amint  If  A.  takes  M.  a  JFlrmehr 
man  captive  in  war.  A,  cannot  maintain  an  action,  gttim 
B,  captivum  mum  GaUmim,  And  tlie  court  denied  the  opinion 
in  the  case  ofBittU  and  P«my,  and  therefore  judgment  was 
giv*»n  for  the  plaintiff,  for  all  but  the  negro^  and  as  to  the  dam- 
ages for  him,  guod  guersm  nil  capiat  per  hUimnJ* 

In  Salkeld  the  court  is  made  to  speak  somewhat  differently 
as  to  an  action  for  taking  away  a  captive;  saying  that  trespass 


i*  mDi  her« ;  ij>e  fink  h  «  mauer  Ut  wWefc  the  law  rawpany  vaA  RSftdUy  sttacbei^  ukI 
win  mtuttain  il»  pHoe  •cconling  to  iho  t^fgtttmvair 
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m^^iU6fihon§^tiC<K^wm'.  **Sed  Cutiawnim,  Men  majr  be 
the  awnmt  and  th^^ore  cannot  be  tlie  subject  ef  proper^. 
TlUeiuige  arose  ih)m  eapHvi^,  and  a  man  may  bave  trespass 
$fMH%  co^immh  *mm  c^^^  but  eannot  bave  trover  de  gMieo 
ma.  And  tbe  conrt  seemed  to  tbiok  tbat  in  tm^asB  £«a»v 
^um  ttmm  eepU^  tbe  plaintiff  migbt  |^ve  In  evidence  tbat  tibe 
par^      hh  nsgro,  and  hs^  ^^bt  W^** 

§  Tbe  dectstosi  ixt  Peame  v.  Lisle,  Ambler^s  R  75, 
was  on  motion  b^ore  tbe  C^iasu^af'  to  disobai^  a  m  &ml 
n&t  tite  pldniifT'^s  ihim  bdng  foanded  on  tbe  biro  for  certain 
segroes  tlien  bold  by  tilie  defendant  In  Antagna.  Tbe  wiit  "was 
dledtiaiged  on  tbe  ground  tbat  It  was  a  legal  dentand  for  wbieb 
tbe  defendant  iti^t  be  amesied  at  law,  bvt  tbe  Cbencellor 
(Torke)  Lord  Hardwicke,  said: 

"  A&  to  tbe  nature  of  ^e  demand.  It  Is  for  tbe  use  of  Ne- 
groes, A  man  may  bire  tbe  eervant  of  anotber,  wbetber  be  be 
a  slave  or  not,  and  wUl  be  bonnd  to  satisfy  tbe  master  for  tbe 
use  of  bim.  1  bave  no  doubt  trover  vdU  He  for  a  Kegro  slave; 
It  Is  as  mncb  proper^  as  any  otber  tblng*  Tbe  esse  In  Sali^ 
666»  was  determined  on  tbe  want  of  proper  description.*  It 
was  trover  pro  ano  MMop»  w&si,  JHfe^rOt  wttliont  saying 
slave;  and  tbe  being  Hi^gro  did  not  necessarily  imply  slave. 
IHie  reason  said  at  tbe  bar  to  bave  been  given  by  Lord  0.  J« 
JSeUf  in  tbat  case,  as  tbe  cause  of  bis  doubt,  vbs :  1]bat  tbe  mo- 
ment a  slave  sets  foot  m  J^kaid  be  becomes  free,  bas  no 
welgbt  in  It^  nor  can  any  reason  be  found,  wby  tbey  sbonld  not 
be  e^jjually  so  wben  tltey  set  foot  In  Jimmca^  or  any  otlier  Mt^^ 
lisk  pltmtatton.  All  our  colonies  are  subject  to  tbe  laws  of  Mi^f- 
Imd^  altliougb  as  to  some  pujposes  tbey  bave  laws  of  tbeir  own. 
Tbero  was  once  a  doubt^  wbetber,  if  tbey  were  cbrlstencd,  tbey 
would  not  bet^me  IVee  by  tbat  act,  and  tbere  were  precautions 
taken  \n  tbe  colonics  to  prevent  tbeir  being  baptkcd,  till  tbe 
opinion  of  Lord  TaB&t  and  myself,  tben^lf<om^  and  Ss^ickor- 
Oiftemlf  was  taken  on  tbat  pomt  We  were  botb  of  opinion, 
tbat  It  did  not  at  all  alter  tbeir  slate.*  Tbere  were  formerly  vil- 

fjpHtttt  W*      gGtftlTA  0i{>l9t!S  tedtttUlffi  |ttiMCM(&  •01110.'* 

*  A  »Iti«|pt««»tutic«;  M  iuv  MdMJi  wy  jiaeiy  ttmwiktt  'De^ft^^imn  to  Am., 
p.  I9T. 

*  TttiU  e{iiftloo  VMi,  (iropulif  «pe«jkt%f  en  » itnedkiR  of  intTnto  Intmuititma!  U«r, 
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leins  or  iMf  m  m<^i^l<mel^  aiid't&oee  of  two  sorts,  re^pRKlant  and 
in  gm/»  \i  and  alpion^?  tennreB  aro  taken  away,  there  are  no 
lawe  tJbat  Jia^e ;  destroyed  serrltud®  abeolntely*  Th>ver  might 
hsm  broQght  for  a  viOein.  If  a  mm  was  to  come  into  a 
court  of  record,  and  donfess  iumeelf  viOein  to  another,  (which  is 
one  way  of  being  a  ^Uein,)  wJhafc  the  consequence  wonld  be  I 
will  not  say,  bat  ther^  is  lid  law  to  abolish  it  at  this  time.'' 
.  ;  §  187.  The'  case  of  Shanley  m.  Harrey,  ItSS,  3  Eden's  H 
was  by  an  admiaisifator  against  Harvey  a  n<ign>,  certain 
trtutees^  and  tiie  &ex&  of  kin,  to  account  for  jpart  of  £e  personal 
e8tate,-r~a  sum  of  money  gii?en*shortly  before  death,  by  the  de< 
ceased,  to  the  n^ro.  Among  the  circnmstances  mentioned 
wa8-~^t  this  negro  alter  having  |»een  brought  to  England  had 
been  given  to  die  deceased,  "i^o  had  him  baptized,  and 
changed  his  name.''  The  claim  docs  not  appear  to  have  been 
for  £e  ne^,  but  for  the  money;  and  the  question  to  have  * 
been  whetlter  ho  was  capable  of  receiving  the  money  as  a  gilt 
The  whole  decision '!%  by  the  Lord  Chancellor,  Korthington, 
*^  As  soon  as  a  man  sets  foot  on  Engh'sh  ground  he  is  finee:  a 
negro  may  maintain  an  action  against  J^is  master  for  ill  usiige, 
and  may  have  a  ffn^eae  €(nym  ^  restrained  of  his  liberty." 

§  188.  It  will  be  no^ced  that  meet  of  tbe  cases  in  which  the 
above  dedsionswere  made  were  intrdv&r^  to  maintain  wbich 
it  was  essential  tltat  subject  of  the  action  should  be  proper^ 
"-goads  found  by  another  and  converted  to  liis  use.  Now  it 
has  been  shown  that  a  condition  of  voluntary  servitude  may 

M  jiMermbinff  i^attiims  of  pmont  domldlt«d  in  dUftrcnt  pwtt  tit  em  empire*  Md 
Ute «xt«ni or Jerisdtoilofi of  tbe  Idwnqpikwtiog  Mxtgf  In Ibe  twkntkt;  Ibrw* «l«m 

la  Uw  E^i^  edonle*  «nl  inlsaiBtv  *<>  xHara  f faltlMr  vftti  tbm.  Xb  tliU  v&w  it 
i»&!d  be  DoUced  in  sBotlwr dbitten  B«t  itviU  h*  giren  httt  bccaiue,  u  It  U 
mt^itwvM  mem  to  mffm  mmy  in  EafdmoLtt  lb*  €aiidiiiio&  of  a  doisldM  !ok 
Iti^tasl;  XI  it  ti4»n  &^  m  mi^  piil^Mwd  b  iotvSoo  hj  Qnn«{Q«  StuujMt^  ftbwst 

or  iMibg  b»{rti*ed,  il  baili  b»en11imi||^»  i)R^lo«mfi^tibBKing^^ 
MUft  Qamti  In  EtM^aod,  tbcrwpoe,  t>N>  Iww  gimi  tiM  MIowItm  adaha  mbnoribed 
their  ownitaiKM.  Ojj^kia.  We  «t«  tS.ajipJm  tlwt  ft  «!•««  V«on^g  <^ 
Uw  We»t  toAim  lo  Orcet  Britain  w  Xnleod,  eidtor  witli  or  witbont  bU  masttr,  diotb  not 
beoomefhw;  iwd Ibak  bb nc^a'e prajpti^ or 

or  wledt  aed  Uuit  b^pUta dotb not  be<to« lireowm  on  bl»y»(»  make  vuy  ulterattot 
inbUtennMnJocwdUi^  Wo  «o  oleo  dr  <i^(t{oB       tbe  mester 

awj  b^^Uhr  oompel  Med  to  rotnm  tigfia  to  tbe  Fbustotiosw,  June  14, P. 
Yorftej  a  Ttlbot.* 
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be  supported  by  file  law  wbUe  the  chaiaeter  of  propeHjr,  or  s 
chattel  condi^OQy  is  not  attribntod  to  the  penon  held  iit  bondage. 
A  dcdfiion  that  trover  did  not  lie,  for  the  reason  that  slaTeB 
were  not  articles  of  commece&f  did  not  therefore  necessarily  in- 
volve the  conclusion  fiiat  n^;roe8  could  not  be  held  Inservi* 
tude  in  England  in  the  same  manner  as  villeins  had  been ;  and 
the  dmm  might,  have  iluled  onlj  becaitse  fiie  proper  form  of 
remedy  had  not  been  resorted  to.  !nm8  in  Smith  Gcmld, 
though  it  was  decided  that  trover  would  not  lie,  as  for  articles 
of  morchaTtdise,  yet  *^  the  court  seemed  to  think'*  that  the  pliuu- 
tiff  might  have  stistained  an  action  of  tre^sss  against  the  de- 
fendants for  depriving  him  of  a  person  held  by  lum  as  a  cap> 
tive,  even  if  he  had  acquired  his  nghts  over  such  cap^ve  by 
p{irchiise*  So  in  Butts  «».  Penny  fiie  objection  of  Thompson, 
m'^uendOf  was  against  the  form  of  action,  founded  on  the  theory 
of  a  finding  of  goods  or  ehaUdsj — ^"here  could  be  no  propei-ty 
in  Uie  plaintiff  more  than  in  viUeins.'^ 

In  the  ca8<^  where  tmm  was  maintained,  it  appears  that 
the  court  did  not  look  for  an  act  of  legislation,  or  a  local 
custom,  or  a  custom  of  tlie  realm,  creating  fiiat  proper^,  bat 
refeired  to  the  general  usage  or  custom  among  all  nations— 
the  custom  of  mercliants«  ^Hms  in  Butts  m  Penny,  the  verdict 
found  that  negroes  were  usually  bought  and  sold  in  India,  and 
if  this  were  sufficient  property  for  conversion  was  the  ques- 
tion $ and  the  court  said  they  are  by  vsago  tanqnam  bona,^ 
qualifying  it  with  the  addition,  that  i^ien  they  became  ChiiS' 
dans  they  would  be  enfranchised:  and  in  2  Lev.  201,  "being 
usually  bottght^^^&c  So  in  3  Levi  nit,  836,  n^roes  are  said  to 
be  merchandise  by  the  same  law  that  animals  are  known  to  be 
merchandise,  i,  e.  universal  usege.  Hardwicke  miiys  the  negro 
slave  is  "  as  much  proper^  as  any  other  thing;**  and  what  are 
persons  and  what  things  is  decided  by  the  Imo  (fmHwM  herein- 
before described ;  titat  is,  nniversid'Jnrisprttdence  gathered  ^m 
the  general  custom  of  civilised  nations*  In  the  only  one  of  these 
decisions  which  declares  the  negro  to  be  a  freeman  upon  enter* 
ing  England,  Smith  m.  Brown  and  Cooper,  Holt  says  at  the  same 
time,  tiiat  one  might  ^  a  villein  in  England  though  not  a  slave. 
Tins  langtmgc  must  be  taken  to  mean,  that  tlie  kw  of  viUenage 
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Sa  the  onljr  lav  of  .iuTolimtaiy  servitude  in  England^  ancl  that 
this  law,  being  local  and  prescriptive,  conld  not  apply  to  an 
Afineaa.* 

§188.  According  to  GmnviUe  Sharpens  essay  many  Instances 
had  occanred;  before  the  date  of  Its  pnblication,  of  slaves  being 
boa^t  and  sold  in  London :  and  Banning  states^  in  his  argn- 
ment  for  the  masteri  in  Somerset's  case  in  117%  **from  the  most 
exact  intelligence  I  am  able  to  procure  there  are  at  present  here 
about  14,000  slaves."  * 

From  these  various  cases  of  the  actual  support  of  slavery  of 
negroes  in  England  between  the  yearn  1677  and  1773,  it  may 
be  gathered,  that  the  prevailing  legal  opinion  supported  the  doc* 
tnne  that  m^jiro^  might  be  held  as  slav^  under  the  common 
law  of  England,  either  as  chattel  slaves,  or  persons  in  a  condi- 
tion of  involuntaty  servitude. 

It  is  however  herein  claimed,  that  the  true  doctrine  on  this 
point,  restilting  Ikom  the  principles  of  jurisprudence  herein-be* 
fore  set  forth,  was  thi%«-«negroes  or  Moors,  and  Indians,  while 
heathen  and  barbarian,  could  be  held  in  chattel  servitude  as 
merchandise,  In  England,  by  Ute  Judicial  recognition  of  natural 
reason  in  the  historical  Imo  of  naiions;  forming  a  part  of  the 
common  law  of  England,  because  being  a  recognused  eispositlon 
of  natural  reason.*  But  upon  becoming  bapti»Bd  and  domiciled 
inhabitants  of  a  Christian  country,  tl^ey  became  recognized  as 
legal  persons,  cither  by  the  law  of  naiions  or  by  principles  do* 
rived  from  OUrisUfintty  by  the  supreme  power  in  England,  and 

*  MoUogr  t  De  Jura  MiirilltBO,  Iffoiwt,  1714,    9, 6,1*7,  "Tbot^  Slwrny  vai 

ttHt  now 

gnt  tflAtfor  tfw  pNKonof  fttnan,  Im>  heMoororotlter  Yncllaiv  *  U  eotaow 

laatDtaiiMbIs  hr  tb«  Uat*  «r  En^^utd'*<--dtisig  Saik,  6SS|  Wi-'-gim  on  to  uy  thut 
tbere  nunr  be  a  lairfyi  haod  Munjeo  for 

*  W«dfi*«  Brittib  duoiM).  p.  8S3 :  Frf<n>  to  tl^  ja%m«nt  iSomm^$  oiae)  tbe 
oorfosal  tr«ffie  In  •lavos  rei^nt  In  Etwlnod  lut4  imu  at  pahm  la.  Lon^  m  ia  tlte 
Weit  lodi*  Itlnda,  Th»:f  wcrt  opmy  eo!d  oo  t!w  tteytl  EKt^uu^"  By  hoti 
StowelL  8  Btgg.  Adnu  R.  p.  lOSt  **Tb«!y  weratoktootlio  ExeIuu^«ndo({tttr^fti^ 
of  fvStm  matt  Itjr  ptrtiM  tbemtelm  mtetent  ta  tmiba,  taSi  wltii  m  litHe  rmrttt  u 
atny  would  bsvo  b«ca  in  way  of  oar  W«ii  Incliit  {MMMeMkMU.  StMb  ftclato  of  things 
eoHtinoftd,  witbont  itopeicbment,  ftom  «  rtry  wuiy  period  to  muHy  tlte  «»d  of  tin 
haictianitry,'' 

*  Xa  XuJ  «.  Fwrstor,  9  Oooi.  ?M^76,  tb«  eonxt,  M  caivii^  «i  tb«  ooo^oika  tInU 

law  to  kill  ft  s^ro  sI«t^  m  grtMtljr  enbamsted  ^  a«mjn{<^ 
Ibat  lAKtwy  coold  radjr  bavo  be«B  tDj^KMrtM}  in  K^slMd  bj  tbe  Uw  of  metiage,  temi 
jet  boUUtt^  tb«l  It  bud  »  Icg»]  CKbteooft  in  Qtofpa,  witboiit  poiitiim  leg^abttioni  and 
«•  pn^p^  mieognlsed  hy  **tm  law  of  xuttiooiu'* 
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hAving  territorial  extent  tliereia ;  *  and  there  was  thereafter  no 
prifiCiple,  attributable  to  the  taw  qf  naiums,  or  my  otlier  indi* 
cation  of  satnral  reason,  which  could  be  judicially  taken  to 
eoBtain  mj  right  of  control  in  one  private  individual  over  an- 
other, irrespecUve  of  the  xelationa  of  the  family;  and  the  local 
law  of  villenage  conld  not  apply  to  persons  who  had  either 
themselves  come,  or  whose  immediate  anceston  had  come  into 
England  firom  abroad. 

Besidesi  the  law  qf  naiicns,  it  has  been  ^own,  la  anscNspti- 
ble  of  change  {anU  §  89).  It  may  have  changed  In  Europe, 
daring  the  period  between  the  date  of  the  last  of  these  docisioDfl 
and  that  of  Somenset's  case,  torn  thns  supporting  chattel  slavery 
to  denying  it  altogether*  It  will  be  di^cnlt  for  a  judicial  tri* 
bnnal  to  discriminate  when  the  taw  qfnaiiom  tibns  changes,  hut 
after  a  lapse  of  years  it  may  be  «asy  to  point  out  an  alteration. 
The  opportunities  to  do  this  occur  oftener  in  the  application  of 
international  law,  because  the  recognition  of  a  taw  qfnaUam  is 
more  distinct,  therein  than  in  the  application  of  municipal  or  in- 
ternal laws  {<mt6  §  101). 

§  190.  Tlie  decision  of  the  Klng^s  Bendi  in  1772,  in  favor  of 
the  tc^e.^Qm  of  the  negro  James  Somerset,  might  havu  been 
maintained  upon  the  doctrine  just  stated.  The  question  arising 
in  tliat  cose  was  more  properly  an  International  or  |^<7ir^inter* 
national  one ; — a  question  under  the  private  interniUl^ional  law 
existing  between  different  jurisdictions  of  the  British  Empire^ 
whidt  will  form  the  snbjcct  of  a  separate  chapter  (ch.  vii.):  the 
owner  of  the  negro  being  still  the  domiclM  Inhabitant  of  a 
colony,  and  the  question  of  the  domicil  of  the  negro  being  de- 
pendent on  that  of  liis  condition.  But  it  does-  not  appear  that 
in  the  view  of  tlie  court  the  case  was  affected  by  this  circum- 
stance, and  the  language  of  the  decision  would  apply  with  the 
same  force  to  parties  supposed  to  have  a  domicll  in  England. 

The  judgment  finally  pronounced  by  lord  Mansfield  in  this 
case,  June  22, 1772,  is  thns  g^ven  in  Loft's  R,  p.  18 :  * — 

"  On  the  part  of  Somerset,  the  case  which  we  gave  notice 

*  Tina*  •iif)«snto  Iw  a  reoogallioo  oT  tltb  imodfile  la  HonM!'*  HlrrcNiNr,  e.  a«e, 
3S.  **VH!«{t»  tMMoaut  Otm tBMwny  ""Kg*',  torn  {Mptiim,  m  Ukmw  Swewm  wbo  u* 
uAitn     ChHrtltni  cr  bo«^^  and  wooglit  to  CoiMcmltjr  bjr  grtes." 

*  Se«  idto  liw  rtport  {n  SO  Ifowdf*  SMte  'JMtS*,  f.  h 


1^ 


should  bo  decided  tliis  day,  the  court  now  proceeds  to  g?ve  ita 
opinion.  I  sliaU  roeito  tho  refciini  to  the  writ  of  habeas  corpm, 
as  tlie  ground  of  our  determinatioii ;  omitting  only  words  of 
form*  The  captain  of  the  shipv  oh  board  of  which  the  n<^  was 
taken,  makes  hisretom  to  the  writ  in' terms  sigiiiQHng  that  there 
have  been  and  stiU  aroi  elates  to  ^  great  nnmber  In  AfVIca;  and 
that  the  trad<^  in  them  is  authorized  bjf  tlie  la;ws  and  opinions 
of  Tiiginia  and  Jamaica  |  that  they  are  goo^  and  chattels  *, 
mid  ad'Sttch  saleable  and  sold.  •  That  James  Bonieisot  is  a  negro 
of  Afribav  aiid  long  before  the  return  of  the  king's  writ  was 
brought  to  be  sold,  and  was  sold  to  Chaises  Stewart,  Esq.,  then 
in  Jamaica,  and  has  not  been  manumitted  sirice;  that  Ifr. 
Stewart,  having  occasion  to  transact  business,  came  over  hither 
with  an  intention  to  return,  and  brought  Somerset  to  attend  and 
abide  witli  him,  and  to  cany  him  back  as  soon  as  the  business 
should  be^  transacted.  That  such  intention  ilbasbeen  and  still 
continues;  and  that  the  negro  did  remain  till  tlie  time  of  his 
departure  in  the  service  of  his  master,  Mr.  Stewart,  and  quitted 
it  widtout  his  consent;  and  tliereupon,  before  the  return  of  the 
king*s  writ,  the  said  Charles  Stewart  did  commit  the  slave  on 
board  tlte  Ann  and  Maty,  to  save  custody,  to  be  kept  till  he 
^onld  &(Ul,and  then  to  be  taken  with  him  to  Jamaica,  and 
there  sold  as  a  slave.  And  tins  is  the  cause  %vhy  he,  Captain 
Enowles,  who  was  tiien  and  now  is  commander  of  the  above 
vessel,  tlten  aiid  now  lying  in  the  river  of  Tliames,  did  die  said 
negro,  committed  to  his  custody,  detain;  and  on  which  he  now 
renders  him  to  tlie  orders  of  the  court.  We  pay  all  duo  atten* 
tion  to  the  opinion  of  Sir  Philip  Yorke,  and  Loi^l  Chief  Justice 
Talbot,  whereby  tliey  pledged  diemselvesto  the  Bri6sh  planters, 
for  all  the  legal  consequences  of  slaves  coming  to  this  kingdom 
or  being  baptized,  recognized  by  Lord  Hardwicke,  sitting  as 
chancellor,  on  the  10th  of  October,  1749,  tliat  ^mer  would  lie; 
that  a  notion  had  prevailed,  if  a  negro  came  over,  or  became  a 
CliHstian,  he  was  emancipated,  but  no  ground  in  law;  that  he 
and  lord  Talbot,  when  Attorney  and  Solicitor^neral,  were  of 
opinion,  that  no  such  cltUm  for  Dreedom  was  valid ;  that  though 
the  Statute  of  Tenures  had  abolished  villains  regardant  to  a 
manor,  yet  he  did  not  conceive  but  that  a  man  might  still 
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become  a  villain  in  gro68  hy  confessing  himeolf  each  in  open 
court  are  eo  well  agreed  titat  we  ti^lnk  tls  ere  is  no  occagion 
of  having  it  argued  (as  X  Indmated  an  inteni^on  at  ^rat)  before 
all  the  judgeSf  as  Is  usual^  for  obvious  reasons,  on  »  rettim  to  a 
habeas  ecvpmj  the  only  question  before  usti%  whether  the  canse 
In* the  return  is  sufficient!  If  it  is  so,  the  u^ehto  must  bo  re- 
manded ;  if  it  is  not,  he  must  be  dischaigedL  Accordingly,  the 
return  statob,  that  tlie  slave  departed  and  refused  to  serve  $ 
whereupon  he  was  kept,  to  be  sold  abnmd*  So  high  an  act  of 
dominion  must  bo  recognised  by  t!io  law  of  the  country  where 
it  is  used.  Tliie  power  of  a  master  over  his  slave  lias  been  ex- 
tremely different  In  different  eountties.  Hie  state  of  slavery  is 
of  such  a  nature  that  it  is  incapable  of  being  introduced  on  any 
reasons,  moral  or  political  \  but  only  by  positive  law,  which 
preserves  its  force  long  alter  the  reasons,  occasion,  and  time 
itself,  fn>m  whence  it  was  created,  is  erased  from  memory.  It 
is  so  odious,  that  notiiing  can  be  suffered  to  support  it  hut  p<^- 
tive  law.  Whatever  inconvenlencee,  therefore,  may  follow  from 
a  decision,  I  cannot  say  tliis  case  is  allowed  or  approved  by  the 
iaw  of  England ;  and  therefore  the  black  must  be  dischar^.*' 
1 191.  However  correct  the  decision  of  the  court  may  have 
been  in  declaring  that  the  negro  could  not  be  held  in  slavery  in 
England,  the  aiguments  given  in  support  of  it  by  Lord  Hans- 
Seld  are  open  to  obvious  criticism  under  weli'Cstablishcd  princi- 
ples. Admitting  that  the  statutes  and  public  acts  relating  to 
the  commerce  in  negroes  were  not  operative  in  England,  and 
tlmt  tlicrc  was  no  *^p&sUim  Imo^  meaning  positive  If^slatfon, 
to  sustain  the  servitude  of  tlte  negro  in  this  case,  tlie  reason 
given,  for  not  sustaining  it,  is  not  a  good  judicial  reason.  Lord 
Mansfield  says — the  state  of  slavery  of  such  a  nature,  that 
it  is  incapable  of  being  introduced  on  any  reasons,  moral  or 
political.**  If  he  intended  to  say  tliat  the  moral  and  political 
reasons  against  slaveiy  were  sudi  tliat  even  positive  legislation, 
intending  to  produce  it,  was  not  to  be  sustained ;  tliat  it  was 
contrary  to  a  law  of  nature  which  must  be  presupposed  in  all 
legislation,  and  which  limited  tlio  highest  power  in  the  state, — 
(tiieU;  is,  a  law  in  tlie  secondary  senee~*-a.  necessary  condition  of 
things),  tlien  it  was  superfluous  and  contradictory  to  say  "  that 
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it  could  only  be  introduced  by  poeittvo  law/' — H  is  so  odious 
tiiat  notblng  can  bo  snfbred  to  support  it  bat  positive  law/' — 
that  so  high  an  act  of  dominion  mnst  be  recognized  by  the 
law  of  the  conntij  where  it  is  nsed ;  *'  for  had  there  been  snch 
an  act  of  legisbtion,  it  would,  bj  this  reasoning,  have  been 
void  and  inoperative.^  If  he  intended  to  say  titat  there  vrere  no 
moral  or  political  reasons  to  his  mind  for  snch  a  law,  if  it  was 
in  existence,  or  for  its  introduction  by  the  legislative  power, — 
that  was  beyond  his  province  as  a  judge.  .  Ihe  question  was  not 
of  its  introduction,  bnt  of  its  existence,  l^e  reasoning  of  Lord 
Mansfield  in  this  ciUie  would  have  been  equally  good  for  a  judge 
in  the  colonies,  and  would  have  annihilated  slavery  in  British 
America  also.  Tixe  historical  or  igi  n  of  that  slavery  was  entirely 
overlooked  when  he  declared  that  it  could  not  be  judicially 
recognized  any  where  unless  sup|»orted  by  positive  law**; — tliat 
is,  supposing  him  to  have  intended  positive  legislation  by  the 
term  "positive law."  That  proposition,  which  has  since  this 
d<^ision  been  the  text  for  so  many  essays  in  England  and  Amer> 
ica,  is  in  direct  contradiction  to  tlio  whole  history  of  chattel 
slavery  in  every  country  where  it  has  existed;  for,  as  has  been 
shown  in  this  chapter,  it  has  always  originated  through  a  judi- 
cial recognition  of  natuml  reason,  and  of  univeml  jurispni* 
dencc,  or  the  historical  low  qf  n<Uion«f  taking  effect  as  inter- 
national and  municipal  law,  because  an  exposition  of  natural 
reason  which  must  be  presumed  to  be  received  by  tlio  state 

*Tho  liujgtMMd'thfiecHaHk  till*  CMS  UaitSIt^^ 
Vocation  of  our  Ag»  fixr  I,«|^tloa  iua4  Jmiaiirwkooe,  IlAywwri't  Tma3i^  p,TsSt 
Tbos  It  ammt$,  thtt  whtn  old  mtitm  ntSbct  how  tnutj  inoaUiiritlei  of  tb«t;*  lnw 
have  tklmd^  droffdl  «^  U»jr  «A«Qjr  M\  into  tlta  wnxMrioM  iD^itiomN},  hiMxig  tli  ihtt 
wMm  ofibeir  taw  to  tw  «  jg*  qnod  Mtanlli  m&o  «^  ommt  hmiim  eoniirtult,'* 
(Sm  aIm  p.  131  dt  tbe  nsRO  trtatlic.)  If  ImA  Maxa&M  fon^tmi  to  recoffnixe  a 
univtnal  ]wr{i{»ro^oc«,  dtitltwi  fima  wax  ftxxiht  to  Mt  own  cotmiiji  deHving it  firon 
lb*  eoitcnmttt  Ut^samy  «f  dvQkedl  i»U«m  or  of  mwttliw  »iUiktod,.«-Mdl  It  n^U  b» 
•dn{U«di  t&Rt  tte  dii4  il  «ver  aa  Ei^ibli  Jmdftt— it  wootd  m  impottuit  to  koow  wbotn 
be  cAiulcUiiredl  mUwMf  or  wboffl  rcatofi{i%  a-  nwnoeatJg,  mm.  It  k  relnted  of  hkn 
tbat  h»  once  Mid  in  deUtft,  lOtodlaf  to  Cmt'  Smy  oa  tlMi  R^tt  of  tl>»  Colmoils%  Utot 
*'kt  teldom  lookod  Lsto  meh  tkmff$t  Umku^  in  CfaandMnr^  of  Loadma  tt,  Alton 
T.rtah  in  tbo  Hott«»  of  hsri*,  bo  cx|v«q)»ed  adminutoi  of  Pntidtot  Do  Ttton'* 
dodkMtion  of  bit  hkmy^  wbkb  be  tnid  bo  iMrver  eoold  mod  wilboat  raj^xKn.*  (Se« 
Kottb  AmeHcta  KotieW,  <Stax*f,  ISSS,  fk  183.  of  tf.  Q»itK»r«  jr.)  It  wotdd  «{»• 
petr,  tbofefofv,  t^t  bo  b»d  oomo  {nrirato  rttto  to  tamman  ootbontk*  oo  Ibe  conettrrtot 
tcftimoojr  (if  numkiod,  ""ixklh  m»y  tuA  bo  enJtodox  vttb  ikil  «fbo  qoolo  bi»  or^t^cmii 
and  tb«t  be  tboa|;bt  tboi  «amo  punooii  wad  Rations  wen  not  oMitled  to  ivavo  an 
uptttiaa 
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pfomulgatuiglawas  &Jimd  ruU;  and  it  hasreiy  nireiy,  if  ever, 
hean  originallj  cetablislied  In  a  countiy  by  positive  Illative 
enacrment* 

The  true  &atare.of  tliia  dedeion,  and  its  force  as  a  jtmdica! 
precedent  in  tJje  colcnicS}  will  bo  noticed  in  another  chapter. 
Whatever  may  he  thought  of  the  ai^gtunents  by  which  it  is  snp* 
ported,  its  efficacy  in  determining  the  question,  as  one  of  the 
eSbcts  of  tbe  mnmcipal  law  of  Bnglnud,  must  be  admitted : 
followed  m  it  has  been  by  so  long  a  period  of  continued  ap* 
proval :  and  tlie  doctrine  taken  to  be  established,  that  in  Eng> 
land  no  person  can  be  held  in  involnntary  servitttde  unless  by 
the  force  of  some  statute. 

*  Mr.  Stswturd,  !n  Misp«««}t  to  tbo  U.  S.  S«B*t«,  Mmb  !1, (Wodts,  vol. 

S.  80,) mj*t  ** SiurexyvMmvtT o1)taIaad my  "^bml^ tapTOil^iIiuife iwthori^, 
ttt  alWft;*  hy  trtutn|^%4own  Uwt  lilg^tltni  OMroinao^Ma  Iaw»— liM>  Uw  «( 
ORtoro  tiioA  dt  lanAamr  Tbo  fttcst  wti  ithaa  to  **  tkUikaA,*  Uuit  i»— hiu  beooias 
rM(^3>l«i4  (u  tawAtl— witibont  **  cxprm  kgislutirc  nittbori^  *  la  ttto  hetit  poaSlMptD^ 
thni  it*  «xl»t»fiee  U  ftoconiiuit  vdttt  '*  Uw  l&ir  of  mtont  tim  of  jutknii:^  tulftni  Um 
iadivldln«)  mora!  jndgmefit  of  Uto  ipeaker  1$  ths  ctaodtardi  of         hi^ba  tium  an/ 

KoaT.~-Ia  tlio  cam  of  tlio  •Uto  Oraco.  (1837,)  S  Hsgg.  It,  i».  I05«  (Soott,)  lord 
StoweU  sttld  >  It  a^ipeftini  tiiat  lord  Maotliold  watostromel/  doiliwu  of  svoldiog:  ti>« 
aoceMitf  of  deletmblog  Iho  qnetttoa :  ho  atrogglod  baid  to  {nduoo  ttte  {Murtios  to  » 
eomtmm>l<ie,  mi  be  ttad  Ioowd  Svo  oum  lo  tinplitttdd  oat  of  «ijc;  bat  t^e 
paitie<  were  &m  to  their  {>tupQ«e  la  obtnioiRg  ft  jodgmtntt,  «odl  Lord  MaasSetd  wa»  At 
)AKt oompvlledl,  ftftor^ilcday  of  tibno  tmrsfb,  to  |srow»UK!«  a  Matooco  wMeb,  fc^kwod 
brjr  ft  $i\ttat  eonctmvueo  of  ^o  otliorjodlgCMi,  diac}Mrg«id  tMs  oegro  {  tiberebjr  «ttabli)di« 
Ing  tbat  tlie  owoera  of  t>jm»  huA  m  nttUiorilgr  oror  tbem  to  Eogtond,  nor  atogr  powar 
of  wiidiiig  tbem  Udk  to  tlio  cotootea.  Tfao*  ftlt,  tuior  od(f  two  aad  timitjr  yaara,  to 
wbleh  dtoclslofl<  of  gfottt  «atUorit]r  }wd  boon  dtUirered  bjr  bi«7e»  of  tbo  grMteit  abOi^ 
to  thl»  coimtty,  o  »y«tm,  con&rmed  bijr » |»«otloo  w^iJob  iu^  obt«toe^  wUbottt  «xc  :|h 
tioo,  over  itoco  the  to«tit»i{oa  of  elaveiy  to  tbe  oolom'«ti^  asd  bad  Ukevbo  hmx  tap- 
poftfid  hy  tbtt  gonera!  practico  of  tbi«  aatioo,  msA  hy  tbo  puUto  c«t«bilsbmoat  of  Its 
gOT«tome»t,  Ofld  U  fbO  witboat  anjr  aj^Murent  qqpoiItJoa  on  tibo  pAit  of  Ibe  poUio. 
Tbo  4mddimnesa  of  tbii  ooamdoo  almost  pnta  oao  to  mtod  of  wbat  it  moaliooed  hy  an 
OiaitoQtit  aotbor,  oa  a  rtry  MStamt  occaalon,  to  th«  Soman  fiOKoij*  *iLd|4to)ttn>  saa» 
tiom  cUdU  PonpetaiuB  popoloii  Romaaoji  iK[jp«at«  faetoa  tat  alias: '  tbo  peofilo  of 
Rome  »t)dd«)^  beeaioo  ^tUto  amitber  ptnojit. 

"  Tbe  nod  and  aole  qooi^kB  wbiob  tbe  eaao  of  Somtraet  brooi^t  bdbre  Ltxri  iituxa- 
fiald,  a*  cjqprtiHMd  to  tbo  retora  to  tb«  maodamtti,  wai^  wb«tb«r  a  atova  cotild  be  takea 
firom  tbia  eotmtty  to  irooa  and  carried  back  to  tbe  W«itt  todkUi  to  be  t«itor«d  to  tbe 
doxtyLnloo  of  bl«  master?  Aad  all  tbe  anawer,  {)«rb«{K^  wbkijt  thai  qoestioa  nxjt^red 
wai^  tbnt  tbe  jmiy  who  wta  a  i^ve  contd  aot  be  *e»t  out  of  Eoj^land  to  coob  a  mash 
oer,  aad  for  »ncb  h  |Htip«« ;  >tniin;^  tbe  t«ujk>a«  dT  tbnt  illegality.   It  ia  certalntjr  tref 
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hS» cbwcTOtloPi  tD  tin  temoiia&m  oT  tit*  wfaolo  tyMoiB  of  tbo iUv»i7  ood«;  for  m  ocm 
pMMfB  2mi  mys  *  tlmft  ikTeiy  b  to  odloai  Utat  it  ouinot  b«  wtabUidMj  withoQt  pod* 
titra  Uw.*  Far  iVon  n«  b»  Uw  pfcranpttoa  trf'^oeitioning  way  tUttr  dkhtm  that  foU 
fiosi  tluU  gnat  man  npoa  tiliat  ooeaaioD ;  tmt  I  tnut  Uiat  X  4o  n()t  dtpait  tnm  tba 
aoodsa^  Uiat  bak^fi  to  my  dtsatfoa,  an)  X  hope  to  my  cbantoter,  wbunl  obsem  tlwt 
aadaBt  cntttm  tt  gmotallljr  wcognlahl  aa  »  Jiurt  foondatioa  of  all  law;  tltai  liQeoage 
of  both  Uadit  whkh  b  nid  Iqt  mom  to  botbopfototyiMof  davoiy,  had  no  other  or%b 
tbaaaadanteiuAam;  thatagmt]Nurt  of  the  oomaoa  law  lUoirUtall  ita  nlatknsi 
bsa  IHllo  otibar  fimpdatton  Uum  tbo  aana  cwwon,  and  that  tb  >  practioe  of  alavery,  aa 
Haxiita  ia  AattgMiud  amral  otbar  of  oar  ootoolca^  tboto^  Ngolatod  by  baa 
beto  b  nany  faulauoni  Ibondad  opoa  a  aimStar  aatbority." 

On  OM  of  tbo  trial!  of  tbe  e»»  of  Oliver  *».  Weakly,  In  tbe  U,  &  dreolt  Conrt.  a 
SMw  fi^  barbotb^  maaway  iJaYci^  Hr.  Jaiti«o  drier  caldit— >*'0n  tbla  nil^I^fd 
Manifield  baa  add  ao»e  mj  pntty  tbiaga,  (In  (be  eata  of  Sooienct,)  wblob  are  oiUn 
qo<^  aa  {irinelpka  of  tba  cotamoo  law.  But  tbqr  wiU  pftrba{i«  bo  fcond,  by  exoml- 
oatioo  of  later  eaaei^  to  be  elaaMd  witb  ibetorieal  fiooriabet  ratbertbaa  legal  dogmaa." 
Kewiqwpnr  Bem  and  lee  Axnedeas  Law  Beg^aUtr,  roL  X.  IPbiladelphIa,  1863. 


CHAPTEB  V. 


THE  EBTABLISHMOT  OF  2I0NI0IPAL  LAW  IK  THE  COLONIES, — THE 
SUBJECT  COKTIHUED.  PAIMOIPLES  DETCHMIKINQ  THE  CONDI- 
TION OF  PRB80K8  TO  WHOM  THE  LAW  OF  ENOLAKD  DID  KOT 
EXTEND  A8  A  PERSONAL  LAW. 

§  192.  Although  the  various  lights  and  liberties  which  were 
known  to  the  law  of  England  as  the-  privileges  and  immu- 
nities of  a  subject  of  Engh'sh  birth,  and  which  are,  in  the  third 
chapter,  supposed  to  have  been  attributed  to  the  English  colo- 
nists in  America,  are  ascribed  in  that  law  to  an  origin  in  natural 
reason,  being  oilen  juridically  called  "the  natural  rights  of 
Englishmen,"  their  legal  existence  and  enjoyment  is  still  de- 
pendent on  the  sovereign  will  of  the  state ;  beoiiuso,  as  has 
been  shown  in  the  first  chapter,  there  is  no  natural  rule  having 
the  force  and  power  of  law  in  juridical  recognition,  except  as  it 
forms  part  of  the  positive  hw— the  law  resting  on  the  wiU  of 
some  sovereign  political  state  or  nation.'  The  legal  conditions 
or  status  of  private  persons,  under  any  national  jurisdiction, 
whether  determined  by  municipal  (internal)  or  international  law 
as  before  defined,  are,  within  that  jurisdiction,  judicially  held  to 
be  in  accordance  with  natural  reason,  however  widely  the  rela- 
tions in  which  they  consist  may  differ  £rom  those  known  to  other 
jurisdictions.  This  is  a  result  of  the  jural  character  of  tho 
state.  But  however  natural  they  may  be  In  an  ethical  point 
of  view,  that  is,  however  consistent  with  the  essential  conditions 
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of  human  oststence,  ihrnt  relations^  can  be  Judicially  known  in 
any  jurifidicUou,  (I  o.,  any  territory  wlierein  lam  are  judicially 
enforced,)  only  by  a  previous  recognition  of  law  in  the  ascer- 
tained wUl  of  some  state  or  national  sovereignty,  and  of  certain 
jMirsons  as  its  subjects,  or  as  persons  bound  by  its  provisions. 
Thib  law  must  be  known  both  as  territorial  law — ^iaw  operating 
witbin  certain  geograpbical  limits,  and  as  personal  law— -law 
operating  on  certain  persons  throughout  the  dominion  of  a  cer^ 
tain  national  sovereignty.* 

§  193.  It  is  for  this  reason  that  common  law  rights,  or  liber- 
tiecj,  of  private  persons,  though  necessarily  t^ken  to  be  a<K;ordant 
wttli  natural  reason  when  attributed  to  persons  bom  in  England, 
were  not  judicially  attributed,  in  the  colonies,  ashy  a  personal 
luiif  except  to  those  who  had  acquired  those  rights  as  jural 
rights  under  the  territorial  law  of  England  ;  that  is  to  say, 
subjects  of  English  birth,  and  those  aliens  to  whom,  by  inter- 
national treaties,  the  terms  of  patents  and  charters  for  the  plan- 
tations, and  statutes  of  natuniIi$»ition,  the  same  personal  law 
had  been  extended.'  And,  since  wherever  laws  of  privilege  or 
of  disability  have  applied  as  personal  laws  they  have  generally 
an  hereditable  character,  or  are  the  law  of  a  family  as  well  as  an 
individual,  the  same  law  of  condition  would,  perhaps,  on  prin- 
ciples of  common  law  origin,  have  contiiiue<l  to  have  a  personal 
extent  to  cheir  descendants.'  The  claim  of  the  descendants  of 
Englibh  colonists  to  tho  benefits  of  the  same  personal  law  was, 

'  Soo  ant*^  §  26. 

*  Campbeil  r«.  Hall,  C«w{w  908.  '♦Tlie  Inw  an4  Icginlative  Rorcnuaftnt  of  evftjr 
dainlnioti  cqaaUjr  aflfecis  dt  pumii*  nwi  t^ll  property  yeima  th»  limits  thcwof.  mi  h 
tbo  mJc  of  decUJoB  for  «U  questions  which  arm  Qmv,  Wboomr  purch«*ea,  live*,  or 
toe*  there,  puts  hinuelf  tmhr  the  lttw«  of  tlie  pWe.**  It  is  trtte  that  "  the  hiw  and 
li^Iative  power'*  has  e^na)  aothority  itt  r«sp«ct  t« a)l prson* nui  thlup,  httt  it  i$  twt, 
in  its  operation,  the  same  rule  for  all  hnm  llilatufiold  ««!«!  in  oontmuatlen  of  the 
above,—"  An  Etuxllibman  in  Irtslam!,  ^iltnorea,  the  Lie  of  Man,  or  the  Pkntatiotu, 
has  m  mixUvfft  outinct  fmm  the  Batjve*.**  This  certainly  c<mW  tw«t  havs  bfeen  said  of 
the  Inuiaa  terntories  of  the  empire,  where  thi}  ancient  laws  ft]^)lie«i  to  the  native 
races*  Cwrfeiaw  Sir  William  Jones*  rarioiw  vhaxgm^,  in  Ca'tcntta,  in  vol  3,  VVorJts,  4to. 

*  Tue  cwKtnon  law  luts  been  called  "  the  grealejit  iuheritafice  that  the  king  and  the 
ftthject  have."  Sec  Bowyet'*  Univ.  TNh.  I^w,  p,  10,— *'The  common  law  is  oar  Wslh- 
rigSi  and  inheritanec," — Stow  Cwnmen.  §  157, — "  FVoedom  ♦  *  the  inhcHtanoe  <rf* 
the  itthabilants  and  their  dtittfren,  a«  if  they  were  treading  the  soil  of  KnghuuL"— 
Jkitj.  nod  Cress.,  463.  "The  Jaws  of  England  are  the  birthright  of  the  people 
thereof."— Stai.,  IV  &  18  Will.  lUL,  c.  2,  The  Act  of  Settlement.  Aocsotding  to  the 
f  nciMJt  dcclrine  of  the  contmou  law."—!  Bl.  Comm.  liS,  notes  Plowden. 
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howevory  as  beforo  shown,  ixulop^ndeatlj  secured,  bj  poslthe 
legislation,  in  the  charters. 

Whon  this  Iftw  of  perooiial  lights  and  liberties  ocquiied  also 
the  chamoter  or  e^tteat  of  a  territorial  law  in  America,  its  au« 
thority  m  such  was,  strictljr  spcaM^g,  corresposdent  with  the 
territorial  limits  of  the  sepamte  colomes ;  being  a  territoriid 
law  for  each  sloglj ;  resting  therein  on  the  sovereignty  v^ted 
is  the  local  govenuaent  and  the  Crown,  or  the  Crown  and  Far* 
liament, 'legislating  for  that  colony  only.*  Though,  since  the 
rights  and  privileges  secured  by  this  law  had  a  like  legal  re- 
cognition in  any*  part  of  the  Britisli  empire,  it  had  a  certain 
general  territorial  esitent  also  throughont  all  the  colonies.  But 
this  took  pkce,  projjerly  speaking,  by  reason  of  ita  personal 
character,  and  by  0$  taking  e0bct  as  a  quasi  intemationt^ 
private  law  between  those  several  Jurisdictions  ;  as  wiU  herein- 
after be  more  imrticnlarly  shown. 

§  194.  In  the  various  rcc^ignitions  of  the  liberties  of  the 
colonists,  which  may  be  found  either  in  |mtenta  and  charters,  or 
in  colonial  declarations  and  protests,  it  is  to  bo  observed  tliat 
they  are  claimed  or  continued  as  prescriptive  aovi  hercditaxy  j 
as  being  a  couse<|Ucuce  of  national  character,  5xed  by  birth  and 
descent ;  their  foundation  being  nowhere  based  on  principles 
assumed  apriorif  m  a  law  of  nature,  but  on  pr(x;cdent,  custom 
and  legislation.*  "Wliatever  may  have  been  the  doctrines  of  the 
early  colonists  as  to  a  foundation  of  legal  rights  and  obligations 
in  nature  or  revelation  superior  to  that  found  in  the  common 
law,  it  cannot  be  miid  that  they  became  snflScicntly  defined,  or 
authoritatively  expressed,  to  be'constdered  in  any  degree  a  jaw 
of  the  land.   There  may  probably  bo  found  in  various  instances 

*  .<>ett  ante^  %  ISS. 

•  Time  mt«  iniiml  tva  tckmls  »moii^  the  ftfJw«t«it  of  tht  ttb«trtl6*  of  tl»  oalo- 
nie» ;  «««  Chtilmm'  V<tL  Amu,  ».  Jcffiir*on,  wrilluf  to  Jo  ige  Tylw,  Com^. 
roL  iV.,  p.  178,  (fUoilalpItV  c4. )  mh\,  "  I  dcrl4^  will*  yott,  th&  cr4limiy  «3cKiiiHe  that 
w»  bmogtit  witii  »*,  (Vow  Ei^tsli,  Utft  emMum  hm  right*.  *  *  Tbs  truth  U  wo 
broagjjl  Willi  u«  ito  tI^m  t^f  mett^  (sf  «x(MtriAtc«l  stott.*  la  the  «mtt  htm  Iw  ndliro. 
cute*  the  n{je«llw»  of  all  £»gU4i  4««l«{on»  fma  the  ftc««**l<m  of  ^  ft-* 

thnt  thi»  wotiy  "  iHtt  ad«-(mt»|to  of  g«(dng  rl^  a))  tanl  Mnni^eld's  mno> 
v«iton#,  or  civUlMtioa*.  of  the  cotaraon  kw."  If  AimMrtcan  Inw  U  luiwd  on  tho  J»w- 
tsf-imtww  theoiy— J*  Mi«i*fi«J^  or  Jefifcrwa  the  hctt«r  aailiority ;  or  vrfU  their  «^r««- 
ment  dstttmlna  a  point? 
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of  colonial  legislation  some  vague  recognition  of  rights  in  indi- 
vidual members  of  society  sniierior  to  legislative  power,  as  In 
the  preamble  to  the  laws  of  Massachusetts  Bay  Colony,  1672  : 
"Forasmuch  as  the  free  fruition  of  such  liberties,  immunities 
and  privileges  as  humanity,  civility  and  Christianity  call  for, 
as  due  to  every  man  in  his  place  and  proportion,  without  im- 
peachment and  inlVingcmsnt  hath  bees  and  evsr  will  ho  the 
tran(][uilllty  and  stability  of  churches  and  commonwealths,  and 
the  denial  or  deprival  thereof  the  disturbance,  if  not  ruin  of 
both,  it  is  therefore  ordered  by  this  court/*  &c.  But  though 
such  declarations  recognize  a  rule  binding  on  the  consciences  of 
the  authors  and  executors  of  human  laws,  they  can  liave  but 
little  practical  eScct  as  a  guarantee  to  the  subject  or  citizen, 
while  the  demands  of  "  humanity,  civility  and  Christianity," 
and  the  "  place  and  proportion  "  of  every  man  are  left  imdcter- 
mined,  or  to  be  ascertained  by  the  actual  holders  of  legislative 
and  executive  power  ;  and  such  declarations  might  be  consist- 
ently subscribed  by  the  possessore  of  the  most  arbitrary  au- 
thority.* 

§  195.  The  condition  of  those  natural  persons  under  the 
imperial  and  colonial  dominion  in  America  who  had  not,  by  na- 
tional character  or  descent,  a  claim  to  the  personal  extent  of  the 
law  of  England,  must  also  have  been  determined  by  jjositive 
law,  that  is,  law  derived  either  by  the  judicial  application  of 
natural  reason,  or  from  the  positive  legislation  of  those  depos- 

'  During  Uto  l»i<tr  part  of  the  oontmvem'  between  tho  coloulsU  nndi  the  iiin]>erial 
gtwmmeflt  i»  mpect  to  tlicir  polilicftl  ri^^ht*,  there  were  Indectl  manv  {n»t«nccj  la 
wlilcij  the  ti^H  of  l3n9  ladlvidiml  coItmM*  were  weerted  on  pirittcJplc«  of  wider  extent. 
Some  of  tltece,  wlticH  proceeded  from  tmbllc  bodie«,  wilt  be  »otic«d  hereftAcr.  Oti», 
In  hi*  right*  of  the  Cttfonic*,  p.  48.  wi  I,  Amer.  Tr«et«,  London,  176C,  ««id :  "  The 
colont«t»  tsra  the  Uw  of  nature  Hr^iwm,  at  {»dedl  ali  men  ore.  while  or  hlnck. 
•  •  There  is  nothing  laore  (jvident,  liay*  Mr.  Locke,  tha«  that  creatures  of  the 
•ame  *pede«  and  nmJc,  pw>B»i«ctjwjsly  horn  to  ail  the  fidv{iL»r«|c(t»  of  nature  t»nd  the  vm 
of  the  8am«  fhcuitfe*,  liould  nhso  he  equal  <m  among  another,  without  jwliordintttion 
»ttd««hj«ctlon,"  &c  And  j).  &l  j  Evciy  Briliih  whject,  bom  on  the  CMJtinent  of 
America,  or  in  way  other  of  the  Britith  dwaimoju^  l»  %  th«  law  of  (Sod  ajid  natuw, 
the  eonjmon  law  and  by  Act  of  Parliament,  {excliudw  <a  ail  chartm  from  the  Crown,) 
entitle!  to  all  (he  natural,  eemttlal,  inherent  and  lnae|mrabto  right*  of  otu  Aillow'^jmb- 
leet*  in  (Jrsat  BHtoin."  Bnt  Oti***  doctrij;©  had  not  be«n  law  in  the  coJonica  Mr. 
Locke,  in  hl«  «ch«»e  of  government  for  CaroilRa,  exnreiMly  »an«rtipM  jdnveirj',  and  in 
one  af  hi«  diMmrtation*  contemplattrji  it  as  a  natural  element  in  any  eirii  utate,  S<^o 
LockeV  Work*,  roL  9,  p.  !S!.  See  »  Kent'*  Comm.  pp.  1,  2,  a«  Uluelmting  a  very 
common  want  of  discrimination  in  »peakittg  on  thht  point. 
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itaries  of  sovereign'  iwwer  over  the  oolonies  which  were  recog- 
nized by  the  public  law  of  the  empire  during  the  colonial  period. 
And  the  determination  of  their  condition  will  be  a  question  of 
municipal  (internal)  or  of  intemationel  law^  according  to  the 
character  of  the  persons  whose  condition  is  to  be  determined.* 

Although  the  nattu^l  persons  within  the  territorial  Hmits 
of  the  colonies,  to  whom,  according  to  the  views  above  set  forth, 
the  English  law  could  not  apply  as  a  personal  law,  were,  by  the 
supposition,  aliens  to  the  territory  of  England,  they  were  to  be 
distinguished  as  either, 

1.  Native  inliabitants  of  the  colonial  territory,  who  therefore 
were  n<>t  aHess  in  respect  to  the  imperial  and  colonial  jurisdic- 
tion, in  the  same  sense  as  persons  entering  the  same  territoi^ 
veho  held  been  bom  in  a  foreign  country,  that  is,  one  never 
within  the  limits  of  the  British  empire  j  or, 

2.  Those  who  entered  the  territory  as  alien,  being  alien,  by 
birth,  to  the  colonial  territory  as  weH  as  to  the  imperial  juris- 
diction, by  the  axiomatic  principles  of  international  law — the 
necessary  law  of  nations,  hereinbefore  described.* 

§  196.  The  American  continent  having  been  occupied  before 
its  colonization  by  savage  tribes  living  without  any  such  estab- 
lished civil  polity  as  is  recognixcd  by  the  public  international 
law  of  civilized  nations,  the  lands  settled  by  the  English  were 
"desert  and  imcultivated"  in  respect, to  any  "ancient  laws," 
and  therefore,  it  would  seem,  "  cliiefly"  of  the  first  of  those  two 
classes  of  colonies  which  Blackstone  has  described,  where  the 
only  system  of  laws  would  be  tliat  brought  by  the  colonizing 
people  from  their  original  residence ;  and  that  this  fact  did 
afford  a  basis  for  a  part  of  the  laws  prevailing  in  t!ie  colonies 
has  already  been  shown  in  the  third  chapter. 

But  though  the  territory  occupied  by  the  native  inhabitants 
was  thus  regarded  as  never  having  been  under  foreign  legislative 
dominion,  they  themselves  were,  of  necessity,  treated  as  ha\i«g 
a  distinct  nationality  and  jiolitical  corporeity,  apart  from  the 
sovereignty  over  the  land.   They  might  be  public  enemies,  and 


'  AnU,  §§  fiS,  fi4. 
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as  micli  their  rights  and  obligations  Tolght  be  affected  hy  the 
laws  of  war,  which  are  classed  as  international  law.  By  prin- 
ciples of  the  of  naiima  then  received  as  applicable  in  this 
mtornational  law,  they  might  be  made  captives.  And,  inde- 
pendently of  their  intliviclual  liability  to  captivity,  the  conse- 
quences of  an  acquisition  by  conquest,  mentioned  by  Blackntone, 
were  applicable  to  them  as  nations,  or  as  a  class  of  persons  ;  the 
law  as  to  theti  was  such  as  the  king  pleased.  That  is  to  say, 
there  being  no  territorial  law  affecting  them,  the  law  was  such 
as  might  bo  promulgated  by  positive  legislation  on  the  part  of 
the  crown  or  of  the  local  governments  allowed  or  constituted  by 
the  crown  j  or  by  the  judicial  application,  by  tribunals  under 
the  royal  authority  or  that  of  the  local  governments,  of  rules  of 
natural  reason  derived  by  them  according  to  the  judicial  criteria 
before  given  J  This  law,  in  being  applied  to  persons  known  as 
native  or  domiciled  subjects  of  the  imperial  or  colonial  juris- 
diction, would  be  classed  as  municipal  (internal)  law,  according 
to  the  description  of  that  law  given  in  the  first  chapter. 

§  197.  With  regard  to  those  persons  within  the  colonial  ter- 
ritory who  were  neither  natives  of  Great  Britain  nor  of  the 
colonial  territory,  their  condition  must  have  been  determined  by 
international  private  law  ;  at  least  until  they  had  acquired  the 
character  of  domiciled  subjects.  Tliis  international  law,  accord- 
ing to  the  principles  set  forth  in  the  first  antl  second  chapters, 
would  be  known  either  from  jK)sitivo  legislation,  (proceeding  in 
this  case  from  the  sources  of  private  law  meatiout^  in  the  third 
chapter,)  or  by  judicial  appliaition  of  natuml  reason,  according 
to  the  allowed  judicial  criteria.  After  becoming  domiciled  in- 
habitants their  future  condition  woidd  be  determined  by  the 
mimicipal  (internal)  law  of  the  jurisdiction,  derived  either 

» In  Shonftir'n  ParUamcataiT  CftM*,  80, 81 ;  In  the  case  of  Dution  r.  Howell,  it  was 
said  by  cotuMc!  m^Memfo,— "  Tltowgli  ft  matter  may  jturtify  a  govcruor  for  m  act  doao 
in  Uli  goventuMtttt  wlUcli  wouM  not  juirtlfy  J»in»  for  Uio  same  act  irsm  in  Englawl,  yet 
tfae  govermtr  inustebow  Utat  h«  ttatlt  {nim)e4  tite  niles  of  lav  in  that  plaoo ;  or  !n 
of  »b  poditiw  laws,  tJi«  mlw  of  natuml  jtwtice ;  for  uUiwr  Uic  comraoa  law,  or  newly 
)RtUt»(c4  or  natttrai  eowlty,  tamt  be  tUp  rtilc  in  fhtm  {jkm."  So  In  Saih.,  p. 
4U,  tlw  wsntonco  bdTope  dim,  §  123,  n.  2,  continues, — And  that  in  tncl*  ca*ei>,  where 
the  laws  are  n^ect«<l,  or  an;  latent,  tha  cont^uereci  eotmtry  shall  ho  govemcit  according 
to  the  rule  of  natoral  equity." 
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frora  imjwrial  or  pro^ncial  legialation,  or  by  Judicial  application 
of  rules  of  nataml  reason,  according  to  the  criteria  above  re« 
ferred  to  ;  having  a  like  territorial  extent  and  authority  wth 
that  law  which  determined  the  condition  of  those  native 
inhabitants  to  whom  the  EngUsh  law  did  not  originally  apply 
aa  a  persona!  law^  i.  e.^  the  so-oallcd  aboriginal  inhabitants. 

§  198.  In  order  therefore  to  detennine  the  relations^  rights 
and  duties  constituting  the  legal  cmditim  of  these  two  olassea 
of  persons  in  the  colonies,  it  is  necessarj*  to  ascertain  what  rules 
were  at  that  period  to  bo  judicially  received  as  rules  of  natural 
reason  applying  to  natural  persons  independently  of  the  law  of 
England  ;  which  law,  so  far  as  it  applied  to  atl  persons  witliin 
any  jmirticular  territory,  hud  such  extent  in  Eiiglmid  only,  and 
as  a  personal  law  in  the  colonies  applied  only  to  the  colonists  of 
English  birth  or  race. 

Since  the  period  of  time  referred  to,  and  in  which  the  nilo 
of  natural  reason  was  to  be  ascertained,  wiis  that  of  the  first 
existence  of  law  as  to  such  persons  within  the  colonial  juri.idic« 
tion,  (there  be'ug  as  yet  no  jjositive  legislation,  and  no  national 
judicial  precedents  in  respect  to  persons  known  as  the  inhab- 
itants of  that  jurisdiction,)  reference  must  be  had  to  such  indi- 
cations of  natural  reason  as  are  judicially  receivable,  because 
indicative  of  the  presumed  will  of  the  state  in  cases  wherein  its 
existing  legislation  and  local  precedents  do  not  apply.  Or,  to 
exprc*«  the  samo  idea  in  a  somewhat  different  form,  since  at 
the  first  establishment  of  civil  government  in  the  colonies  there 
were  no  national  judicial  precedents  for  the  colonial  tribxmals, 
except  such  as  were  comprehended  in  the  territorial  law  of 
England,  {which  law,  in  the  colonies,  applied  only  to  the 
English  and  their  descendants,  and  as  a  personal  law,)  the  only 
principles  of  the  English  law  which  could  l>e  judicially  applied 
to  any  other  persons  within  the  colonial  territory,  were  such  as 
could  be  taken  to  be  universal  principles ;  that  is,  principles 
which,  while  recognized  by  the  state  in  its  juridical  action, 
were  not  promulgated  either  as  law  for  England  only,  or  for 
certain  persons  as  its  inhabitants,  (jus  proprium,)  but  principles 
reccivetl  by  the  state  vrithout  reference  to  their  application  to 
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any  particular  territory  ;  or  such  as  the  tribunal  might  suppose 
the  state  would  apply  independently  of  all  territorial  distinc* 
tions.  This,  according  to  what  has  b^n  said  in  the  second 
chapter,  would  involve  the  Judicial  recognition  of  a  universal 
jurisprudence— the  science  of  mtural  law  in  the  only  sense  in 
which  it  can  be  acknowledged  in  jurispnidence  properly  defined 
— the  science  of  the  historical  law  of  natims,  manifested 
through  the  application  of  private  international  law,  and  judi- 
cially received  by  tribunals  of  various  national  character  as 
being  founded  in  natural  reason,  because  known  in  the  lustory 
of  jurisprudence  to  have  had  general  extent  and  application 
in  municipal  and  international  law.*  In  order  then  to  de- 
termine what  principles  had  this  character,  or  could  be  judicially 
taken  to  have  this  character,  at  the  time  of  the  planting  of  the 
colonics,  it  is  necessar)'  to  examine  the  history  of  jurisprudence 
among  all  nations,  or,  at  least,  among  the  civilized  nations  of 
Europe  down  to  that  period  ;  tracing  the  general  recognition  of 
any  legal  principles  which  applied  to  the  relations,  rights,  and 
duties  of  private  persons  with  such  effect  as  to  become  elements 
in  a  condition  of  freedom  or  its  opposites. 

§  199.  The  mode  in  which  such  principles  must  have  been 
ascertained,  and  their  effect  upon  relations  of  private  persons, 
have  already  been  set  forth  in  the  preceding  chapter,  when 
considering  the  question  whether  such  principles  could  take 
effect  in  England  as  part  of  the  common  law.  It  was  there 
shown  that  at  the  time  of  the  first  planting  of  the  colonies  the 
prevailing  legal  doctrine  %Yould  seem  to  have  sustained  the 
chattcl-slaveiy  of  Moors,  African  negroes,  and  Indians,  at  least 
wliiie  heathen  or  infidel,  even  in  England.  But  even  if  it  must 
bo  held  that  the  English  law  of  the  privileges  and  immunities 
of  Englishmen  applied  to  everj"  person  on  English  soil,  and  so 
rendered  the  maintenance  of  slavery  legally  impossible  there, 
yet  there  was  not,  at  that  time,  at  least,  any  such  universal 
personal  and  territorial  extent  to  bo  judicially  attributctl  to 
that  law,  that  it  should  bo  held  to  obtuin  wherever  the  do- 


•  Ccaapnrc  mtt,  g§  19,  34,  95-101. 
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minion  of  the  British  empire  oxtendcti'  Personal  liberty  or 
freedom  of  condition  vob  not,  by  Englisli  law,  m  attributed  to 
every  natural  person  that  slavery  was  incompatible  with,  tbe 
English  sway  in  other  regions,  or  was  abolished  by  it,  as  one  of 
those  laws,  or  as  the  effect  of  one  of  tho«e  laws,  which  are  con- 
trary (in  English  Jurisprudence)  to  the  laws  of  God,  according 
to  the  principle  which  has  been  noticed  in  a  preceding  section.* 
Upon  the  occupation  of  the  western  c^fttiuent  by  the  Euro- 
pean nations,  the  intematienal  rules  of  warfare  received  by 
those  nations,  with  the  ancient  law  of  slavcjrj'  resulting  fsom 
captivity,  in  wars  with  savage  tribes,  were,  as  hns  been  already 
said,  geuernlly  applied  to  the  native  raceu.  And,  long  after  the 
foundation  of  the  Englisli  settlements,  their  unwilHngne^  or 
incapacity  to  unite  with  the  colonists  in  social  and  civil  life, 
rendered  it  impcmiblo  to  extend  to  them  the  obligations  and 
privileges  of  the  same  system  of  laws.  The  intercourse  of  the 
coloniHts  with  the  aborigines  was  regulated  only  by  such  rules 
as  the  local  governments  and  the  representatives  of  the  crown 
supposed  to  bo  in  accordance  with  natural  reason,  applied  to 
the  international  intercourse  of  civilized  communities  with  bar- 
barians, or  to  1m»  supported  by  the  usage  of  other  Christian 
nations.  The  views  entertained  by  Europeans,  during  the  ear!«or 
period  of  colonization,  of  their  obligations  in  this  respect  al- 
lowed, in  most  cases,  a  practical  denial  of  all  legal  rights  in  the 
heathen  and  sfivago,  as  opposed  to  the  interests  of  tJie  Christian 

'  Wli'jtUer  the  EnglUh  law,  meaning  the  territoHul  law  of  the  British  ijlnntU,  at- 
tribute*, or  «Ji^  at  my  thm  iJurioft  tho  coloHlnl  pericrf,  aKrilmto  the  righw  «on}clim<a 
known  n*  the  pcnsowal  right*  of  Kuglishmen  to  all  nattiral  pcwiw  within  tliat  geo- 
pnipljicrtl  domain,  i.  e.,  the  Britiult  inlands,  i»?t4pe<!llvcly  of  rac*  or  birth,  Is  a  cjuestioB 
the  elciupnt*  of  which  have  almdy  boen  conritlcrttd  in  the  pr9>fiott»  chapter,  m  a  topic 
of  the  wunicipat  lintcniaJ)  Uw  of  Kngknd.  Bnt  it  Mill  remain*  to  be  viewed  n«  a 
que*tion  of  the  pr^vatlJ  intcnmtioiwl  law  of  that  dominion;  tliat  5«,  a  q«e*tion  of  tho 
law  which,  in  Knglanfl,  determined  the  condition  of  j«jTsoiu»  regarded  as  fl/iww  to  tho 
tcrritorj-  of  England.   See  »t»rt,  eh.  vii. 

»  See  unte^  p.  115,  a  2'.  Tliat  elavety,  in  India,  was  maintj^ncd  by  the  Briti«h 
judicature  becaiuw  sanctioned  hv  Hindoo  and  Mahommcdnn  law,-HWe  Harrington** 
Analyws:  Calcutta,  1817,  vol  i.  pp.  78,  270,  and  voLiii.  p.  748.  note,  citing  nnomdiil 
pajwr  hy  Mr.  H.  Colelwooke,  in  I8l2.  Alw,  a  work  wriuen  viih  view  of  publication 
In  America,  William  Ada««»'  Law  and  Ottirt<in  of  Slavery  In  BritijJi  India;  l/>«don, 
IWO.  That  in  the  Briti^li  po«uMi#*ionfi  m  the  coa*t  of  Africa,  slavery  am^jng  tho 
aativp*  i»  rcccwtibced  by  the  aoihorities  a«  matter  of  ncc«Mity,--CrBlkah6uk'«  Etghtoen 
Ycara  on  the  Gold  Coast,  vol.  ii.  ch.  9. 
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or  Europeaa  txtlonbt.'  The  right  cf  the  native  inhnbitftnta  in 
the  lands  thef  occupied  was  Gonsidcrcd,  at  besii,  only  qualified 
and  tompowiry,  and  their  lives  and  property  received,  even  in 
periods  of  profeKsed  peace,  hut  little  protectitn  from  the  colonial 
laws ;  it  being  in  fact  im|>0Mible,  in  reference  to  savage  races, 
to  make  those  discriminations  between  a  state  of  peace  and  a 
state  of  war,  which  are  so  important  in  determining  the  Ic^gal 
chamcter  of  act«  incident  to  the  intercourse  of  civilizetl  nations.' 
The  generally  roceivetl  doctrines  of  the  difference  in  rights  be- 
tween Europeans  and  Moors,  Africans  and  Indians,  together 
with  the  international  application  of  tho«o  doctrines  has  been 
stated  in  the  preceding  chapter.  The  warlike  and  intmctable 
chamcter  of  the  North  American  Indian  would  have  prevented, 
had  there  been  no  moral  restraint,  the  systematic  opprcjmion 
and  enslavement  wliich  was  practised  in  the  islands  and  the 
southern  parts  of  the  continent  by  the  B{}anianls.  In  the  .Eng- 
h*sh  colonies  the  aboriginal  inhabitants  receded  before  the  ad- 
vancing settlements,  and  never  became,  unless  in  a  few  isolated 
cases,  incorporated  with  the  body  of  the  white  inhabitants,  and 
they  have  continued,  as  a  race,  to  form  separate  communities, 
whose  relations  to  the  whites  have  been  determineil  under  spe- 
cial g««*t-intemational  laws,'  In  the  earlier  history  of  all  the 
colonies  there  arc  instances  of  their  being  reduced  to  slavery  by 

«  I  Stoiy**  Coww.  §§  l-IO.  1  B«»e.  145,  117.  270.  I  HUdr.  6D,  410.  But  tho 
itutrtJctJoiw  from  the  nutlioHttOA  m  Kngbnti,  rei^rfttcnUy  cnjftincl  jttiJkc  townrd*  Uio 
naiivei,  I  Bmjc.  S4S,  mxi  Clmrtct  of  .\In«*.  Prov.,  Jn  lG[t2.  Jfany  of  tho  Ptwllcr  colo- 
nial law*  {iropoM  nu  iitlo{»tjon  of  !w)iim«  into  tite  civil  cowmuitit/.  Sc«  Virginia 
t&vit,  iai».  X.  Y.  Hi*t.  Soc.  Coll,  2d  •eric*,  vol.  iil  part  p.  331.  Uwt.  Uw#, 
16S3,  ^  cit.  vi. 

'  Fmitcitf  VIetorift,  A.  I>.  1557,  oppoiiiCKi  Jliecttrwnt  opinion*  of  bi^  <lny  in  n*i»rtinff 
that  hcvitiliiie*  it^iwt  Uto  native  trit)e«  cotiU  ml  tw  j«Miikt!  on  tho  gnmnci  of  their 
rice*,  or  of  ibalr  Paguiijtm.  Iwli*  «on  Aahtro  aafcrri  iinpcrium  tiluo  (jhIr  twit  pco- 
c«tore»,  vel  ideo  qaiit  non  mat  ChritllajnS."  Se«  Mackinto*!),  Hist.  Ktli.  I'hil.  p.  ICO. 
Tbe  Bumo  opinion  wm  hekl  by  Ayalit,  IS^T,  and  by  Covamivia.*  And  oOtcr*.  Sc« 
Hdlam'*  Lit  of  Kun>pc,  Victoriti  held,  howpvtsr,  that  it  wtu  la'dal  to  en»lavo  Vofc&a 
csaptivcd;  See  Wheotou'*  Law  af  Nation*,  IntroiU  p.  40.  During  the  dxtconlh  ccn- 
tnry,  in  war*  of  Kuropcan  »tatc«  tho  captor  tuui  A  property  in  hi«  priioner,  which  wm 
amigtmWt,  i  3if<»ley'«  iUw  of  1).  il  p.  J?»l.  U.wkcrshock,  Qnwst,  Jur.  rub.  lib.  i. 
e.  3,  tliAt  a  Gcnuao  ofBccr  oammaitding  in  Irvhtnd,  in  ICiK),  U  «aid  to  have  ortiorcd 
priKineni  to  bo  tr«iuport«l  to  AmcricA,  to  be  toU  ut  Klavei,  and  to  Jiave  Imj«u  only 
octcmwl  by  the  thrcnt  of  tho  liako  of  Ilorwick,  tJ«t,  m  a  reialwtory  intuunirc,  Iw 
would  »i<nd  htA  \mmwn  to  tho  ^[uiitys  in  France. 

*  Dwd  ikoll  r.  Sanfoni,  lU  Howard  II,  403,  404.    Kcnt'<  Comm.  Lect.  LL 
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f  be  locftl  atithorities  ;  usually,  when  taken  captive  in  war,  or 
in punisbment  for-dolations of  tbo  code  of  intoroourso  preacribed 
by  the  colonial  powers,*  There  were  also  inst^ces  of  their 
being  kidnapped  and  Bold ;  but  this  was  contrary  to  express 
statute,  in  most,  if  not  in  all  the  colonies,  and  to  the  law  of 
fwHom  08  generally  recognized  in  the  international  intercourse 
of  Europeans  with  heathen  and  barbarian  nations.* 

§  200.  It  was  the  colonization  of  America  that  gave  occa- 
sion to  a  wider  and  more  important  application  of  that  modifi- 
cation of  the  ancient  doctrine  of  chattel  slavery  into  a  personal 
law  for  Moors  and  negroes  which  wos  described  in  the  previone 
chapter.  Negro  slaves  were  introduc€<l  into  the  Spanish  colo- 
nies as  early  as  the  year  1501,  and  the  imiKjrtation  received  ihe 
sanction  6f  a  royal  ordinance  about  the  same  period.  Clmrles 
V.  granted  letters  patent  to  transport  slaves  into  the  Si^anish 
colonies  in  1543.  The  French,  English  and  Dutch  navigators 
joincHl  in  the  trade  of  importation,  and  it  became  an  ordinary 
branch  of  commercial  enterprise,  in  which  merchants  of  every 
maritime  nation  in  Europe  took  imrt.  Sir  John  Hawkins 
brought  slaves  into  the  Spanish  West  India  Islands  in  1562.* 

Slaves  were  brought  into  the  North  American  colonics 
shortly  after  their  first  settlement.  Negro  slavery  in  Virginia 
is  said  to  have  commeiiced  wth  the  im|>ortation  of  a  cargo  of 
slaves  from  Africa,  by  a  Dutch  vessel  in  1620.*  Hutciiinson 
says  that  negroes  were  brought  in  very  early  among  the  colo- 
nists of  Massachusetts,  but  that  they  had  a  law  against  slavery, 
except  of  prisoners  taken  in  war.  The  Massachusetts  Funda- 
mentals 1641,  sanction  slavery  by  purchase.*    Also  the  law  of 

«  2  \V5n»Urop'«  N.  E.  860.  1  Bum?.  168.  1  HIW.  pp,  37,  23t>,  251,  269,  489, 
490,  538,  t'CT ;  2  da  271.    Howii'd  Hi«t,  of  S.  Cat.  vol  i.  p.  78,  ami  pctt,  ch.  vl. 

*  S«e  anU,  §  IRC.  During  Uio  fint  (Mnmr?  nficr  Uie  tlutcovvry  of  America,  na- 
tivtsM  of  the  contiiMint  were  freqnentijr  ««uw<I  eaxa  oold  m  tlavcA  in  Europe  tuid  tbe  W. 
X.  iiiianc!*.         1  Banc.  167-169,  and  the  citaHons. 

•  For  lljo  earlier  hlrtory  of  ilavciy,  In  coancctlan  with  that  of  the  American  cont^- 
nesit,  •««  1  Banc  160~179,  and  tho  autliori  eit«d  in  tl»  prec«dina  chapter.  Ctuurtera 
incorporating  adtenturtrt  with  a  monopoly  of  the  intnortaiion  oi  alaves  from  A(Hca 
into  America  went  granted  by  James  I.,  Charlet  I.,  and  Charlc«  II.,  "  and  in  the  year 
1792,  tTnini;;^-)rix  acU  d*  parliament,  eoootirag^g  and  wnctlonlng  the  trade,  oonU  b« 
cnuweratcd."   WaW>*«  Appeal,  326,  337. 

♦  Beverlcy'n  Virginia,  35.  1  Banc.  177. 

*  1  Ilntcli.  Hist,,  8d  cO.  p.  893.  S«e  post,  ch.  ru  In  J':aa!ljfn'«  Vovago,  1638, 
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tho  Other  New-£ngland  colonies  at  tbat  period  was  undoubteiUy 
the  same  on  this  subject.  The  Dutch  rca)rds  allude  to  tho 
existence  of  slavery  in  the  settlements  on  the  Hudson  in  1626, 
or  even  at  the  first  settlement  of  the  colony  of  Notr  Amster- 
dam, and  in  those  on  the  Delaware  in  1639.'  From  the  legis* 
lation  of  the  Caroliuos,  it  seems  that  negroes  were  held  in  thorn 
as  slaves  from  the  sliest  period  of  their  settlement.'  But  it 
ia  prolmble  that,  in  all  the  colonies,  Indians  taken  in  war,  were 
held  as  slaves  before  any  negroes  were  import<^  from  Africa. 
Slave-holding  was  not  permittetl  in  Georgia  before  the  year  1747.' 

§  201.  Whatever  sanction  may  have  been  given  to  slavery 
in  any  of  its  legal  aspects,  by  eubsequont  statutes  of 
the  British  Poriiament,  royal  ordinances,  or  colonial  legis- 
lation, such  acts  of  strictly  positive  legislation  cotild  have 
had  no  effect  U|}on  the  condition  of  persons  in  the  colonics  at 
the  time  of  the  first  introduction  of  African  and  Indian  slaves. 
It  is,  however,  a  clear  deduction  from  the  elementary  legal 
principles  wliich  have  been  hereinhefore  set  forth,  tliat  the 
chattel-slavery  of  hctithcn  Africans  and  Indians  was  lawful  at 
this  time  in  lUl  the  colonies,  and  properly  received  judicial  re- 
cognition and  support  in  international  and  mumcipal  (internal) 
private  law.  This  lawfulness  is  not  here  stated  as  the  result  of 
lis  custom,  the  inception  of  .which  is  here  described,  or  as  being 
proved  by  subsequent  long-contiihied  acquiescence,  but  as  being, 
at  the  time  of  such  inception,  the  effect  of  established  princi- 
ples, judicially  recognized  in  all  countries,  having  the  authority 
of  that  jurisprudence  which  among  all  nations  is  taken  to  be 
the  foundation  of  the  far  greater  portion  of  legal  rights  and 
obh'gations.  It  was  judicially  regaled  as  resting  on  natural 
reason  indicated  in  the  iaw  of  natiom  historically  known  at  that 

negro«a  ar«  luenUondd  u  being  helt!  in  darenr  at  Koddle'*  laland  in  Boston  borbor. 
Seo  Mur.  Uift  ColL»  vol.  3.  {k  231. 

*  MoultonV  Hi*t  N.  Y  ,  vol.  1,  part  2,  p.  873.  1  HiWr.  441.  2  Banc  303.  Tho 
Dutch  W.  J.  Company  agn«<l  to  (Unilili  the  colony  of  Now  Nethcrlaodji  with  as  mwaj 
blacks  (u  they  conv6til«aUy  ooald.  I  Broadhead,  p.  196.  BttUo'a  ««ny  in  Msm. 
Petm.  Hi«t  Soc.,  vol  I.  Haxar!l'*«  Annab  of  P«oii«yivania.  Albany  RocorcU.  No 
mention  i«  made  of  ntgtom  In  Campc^ius's  account  of  tiio  DanUb  culony  of  New  Swc4m. 

*  A  cargo  of  Q«gTue«  traa  Barbadoes  brungbt  by  Sir  John  Yo<nuaaa,  iu  IC71.  8 
Baao.  i7a 

*  Stev«iu'  Hilt,  of  G«org!«,  p.  318. 
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period—the  common  law  of  tho  world' — applied  in  interaationtil 
and  in  municipal'  law  Ixicause  indicating  tho  will  of  tho  eu* 
promo  source  of  law  having  tho  territorial  jurisdiction,  whenever 
not  disallowec^  hy  some  more. direct  exposition  of  that  will* 

§  202.  On  the  same  principle  by  which  tho  historical  law  of 
nationa  was  received  in  supporting  the  slavery  of  foreign  Afri- 
cans, that  isj  that  of  being  an  indication  of  natural  reason  sup- 
posed to  be  accepted  by  the  supreme  power  of  the  state,  the 
Kime  doctrines  of  the  law  of  nationSf  or  universal  jurisprudence, 
must  be  held  to  have  obtained  with  legal  effect  in  interpreting 
the  legislative  enactments  of  the  supremo  power  and  the  per- 
sonal extent  of  tho  charter  provisions  operating  as  private  law. 


'  Tbc  existence  of  a  jtu  goatjnm,  or  hiftoricsl  law  ^  nation*,  opentvag  m  prhate 
Uw,  wait  b«  ikdmttted  in  coMtrning  ct&teincnU  like  (Ms  of  Taney,  Ck  J.,  ia  Vnd 
Scott'*  caw,  19  Howard,  R.  407:  ••They  [negroe*]  hdi  for  moje  than  n  centuiy  be- 
fonj,  [tbe  tike  of  the  Dodaraibn  of  lodepeudenoe  and  of  the  mlopitou  of  Uki  Corwtltu- 
tilon  <H  tlio  U.  S^]  boon  regarded  u  beluga  of  an  inferior  order,  and  altogether  unBt  to 
a«Mc!«te  with  the  white  rsce,  either  in  social  or  political  relatioiu ;  and  to  iav  inferior, 
that  they  bad  no  riehtt  which  the  wliite  nut  w»«  bound  to  tcipoct;  and  that  the  no* 
gro  might  jtutly  and  lawfully  be  rednced  to  tlarery  for  hl«  benefit.  He  wa*  bought 
and  iold,  and  treated  aa  an  ordinary  (vrtiole  «>f  roerchaadbo  and  traffic,  whenever  a 
profit  could  b«  made  by  it  1h\»  opinion  wai  at  that  Unto  fixed  and  univcml  in  tlio 
dvillxed  portion  of  tho  white  race.  I:  wa«  regarded  m  m  axiom  in  morab  as  well  at 
in  politic*,  ftc"  St  i»  not  mimtaxy  to  wppojQ  titc  learned  Chief  Justice  to  intend 
•aying  that  a  negro  who  had  never  been  a  tlavt^,  or  who  had  been  legally  manumistcd, 
bad  no  rights  *c  thai  it  was  ererywhere  lawiUI  for  ttay  white  nsau  to  Msins  such 
a  one  and  treat  him  aa  an  article  of  property.  Tho  late  hoHoiu,  a«  Mt  forth  In  titc 
prttc«ding  chaptera,  iwver  embraced  wch  a  doctrine.  If  his  meaning  is  that  a  tottr- 
«ign  $tatf,  having  jorisdlctJon  om  the  penon  of  a  negro,  was  not  bound  to  respect  In 
hiJED  any  rl^t*— the  same  may  as  truly  be  said  of  any  white  man:  any  ethical  dis- 
tinction that  may  exist  cannot  affect  the  matter. 

^'With  the  UM  of  tho  ♦erm  law  matioa*  la  tlie  Jext,  contrast  that  glrcn  to  it  in 
Neal  V.  Karwier,  9  Geo.,  R,  670,  671 ;  where  tho  court  in  asserting  the  legality  of 
slavery  independently  of  statuto  or  the  common  law  of  KngUtnd,  ascribu  It  to  Uie 
law<rfnalious"  in  the  wnse  of  publie  international  law—a  law  of  which  nations  are 
the  sulyecta.  On  the  other  hand  see  Jtr.  Seward's  uw  of  the  &iw  (^Z*  mttart  W  <»/^ 
naiim,  atHty  p.  193,  a  Such  contradictious  in  tho  premises  uted  by  eminent  jurists 
are  here  appealed  to  as  irindlcating  the  nectsslty  of  that  discrimination  of  terms 
whitih  wan  attempted  in  thd  ftrft  chapter. 

•  Granville  Sharpe,  in  his  Tract  on  tho  Law  Natuw,  London,  1777,  p.  8,  take* 
the  jus  guitium  in  respect  to  slavery  as  being  contrary  to  the  kw  of  nniural  right 
recognhwd  by  tho  Roman  law,  quoUng  Inst  1.  Tit.  III.  §  2.  Senriius  est  autcra  con- 
stitutio  jttfi<  gentium  qua  quls  dominio  aUeno  contra  naturam  sulylcltur.  liracton 
laving  rtpeated  Uie  same,  Lib.  L,  cap,  6,  and  Fleta,  Ub.  L.  cap.  3,  they  are,  wStli 
CowclTs  Institutes,  qusrted  by  Sharpe  aa  novingth^t  vlavery  U  soutraty  ?o  the  nde  of 
natural  reason  r«neired  in  the  comison  law.  The  in<Motf  foUo«red  bv  this  writer  to 
prove  A  doctrine  of  the  commas  law  v  "  Engiaad,  is  tho  same  a«  that  which  Is  Indicatod 
in  this  diapter  and  tlie  preoedbg.  Bat  the  law  of  nataral  reason  (m  this  point,  do<Iu- 
eible  ftou  the  Institute,  i»  prcciselv  tho  rerexas  of  that  for  which  ho  rofoit  to  it,  oa 
hu  been  ahowa  in  th«  pfccedin|p  chapter. 
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The  doctriae  supporting  clmttelHslaveiy  mwefc  l>e  held  to  have 
limited  the  esctent  of  the  term  "  colonists,"  where  tised  in  the 
chartore  to  describe  the  subjects  of  privilege  and  guarantee,  to 
1(^1  per£(0Q8  as  dlstinguiahed  fcom  slaves ;  even  if  it  did  not 
go  farther  and  confine  the  term  to  whites,  or  persons  of  the 
European  race,  to  the  exclumon  of  Afiicaas  and  Indians, 
whether  bond  or  free.* 

§  203.  It  has  been  shown,  in  the  third  chapter,  that,  where 
the  guarantee  of  common  law  rights  did  not  apply  to  determme 
the  relations  and  lights  of  private  persons,  the  power  of  80ver« 
cigaty  to  affect  such  relations  and  rights  must  have  been  divid- 
ed between  the  local  government  of  each  colony  aad  the  im- 
perial government ;  that  the  limits  of  each  were,  unavoidably, 
always  undetermined ;  but  that,  admitting  the  rights  and  ob- 
ligations of  the  colonists  in  internal  relations  (relations  between 
persons  re^^rdcd  as  domiciled  inhabitants)  to  have  been  essen- 
tially within  the  powers  of  the  local  govetnmeats,  yet  such  as 
were  incident  to  relations  of  commerce  and  international  inter- 
course muHt  have  been,  to  the  greater  extent,  within  the  general 
conjrol  of  the  parliament  and  crown  of  England.^  There  does 
not  appear  to  have  been  any  not  of  ponitive  legislation,  proceed- 
ing from  the  inn>crial  auth{>rity,  which  determined  the  condition 
of  Africans  or  Indians  within  the  colonics,  considered  either  as 
alien  or  domiciled  persons.  There  are  statutes,  however,  which, 
being  interjiretcd  by  the  "  usage  and  custom  of  merchants  *'  as 
prevailing  at  that  time,  have  always  been  held  to  support  sla- 

»  C«JnpoT«  the  langoag*  <^  the  SufimJie  Comi  of  P«iinsyliMmla  in  Ytohh$  v,  Fogg, 
C  Wa«*'  IL  5S8-fl60,  vhen  limiting  the  pwonal  extent  of  tiw  tern  /hsmm, 

« J5«e  «»r#,  $  131.  To  tH«  poxm  m»y  l«  wfemdl  tite  (lm}tt(mt  nyeeiicm  of  w^oulal 
laws  mtrkiinir  tlio  Ittttod^vcUon  <tf  AfHcua  nkvis*.  JHth  t.  Cany,  1810.  3  mw$ 
Kc;  .(Ky.,)  jfc3»^By  the  Ceori :  «•  SJawy,  it  kltmd,  vtm  korointm  litto  tittcoleaaes 
hv  0i»  ft^ehiion  tbo  mother  coantsyi  of  wltk^  ib«  ootms  in  ftU  the  coloslM  'mtt 
(wjttfttly  Iwuad  to  take  uotiec,  ia  ll»  ««oft  mnxmt  m  iJio  eo«rt»  of  ih»  mxmSi  mm 
nra  »ow  iKjttiwJ  t*>  lako  notice  crfTstsy  wgatiUJeo     lb«  mfumA  gowmmeat ;  «««  wte*t 

cowm  of  tlM>  colmim  hmtd  to  taJj«  ooOc*,  itti5lcl«tt».  w«  m\M  ml  U  ptt- 
«uaft4  to  kttow,  if  ttotw  loattcr  of  Utw,  «t  le*»t «»  awttar  of  hftioiy/  Tbett#»  the 
c»»^tiej>  «f  ktATevy  io  »h«  eoJeole*  may  »ot  b«v«  item  iamm  by  tfto  imperial  l«gi«- 
iMaxn^  y«t  it  m«y  htt  vaii  with  imh,  tliai  tlto  coKmlw  wew  eotsmimt^  nMt^  Af. 
riean  lOam  It*  ifee  l»ome  govtsmwimt  8w  Biwa^Uam**  C5ol  b,  IL,  §  1.  3 
B«ttc.  III.  StAww' (i««r«itt ass.  2  Tt»clc«»*«  Bl  ajij*.  SI.  aiadiwQ  Pa|K»»,  III.,  1890. 
WoUh'a  Afi^ttl,  Lord  Slowail  In  «  Hajjg.  A<L  II  109. 
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very  ia  the  coloaicB,  if  not  in  Eugland ;  tlioir  effect-  hemg  how- 
ever mainly  to  recognize  property  in  negroes  when  on  the  Ugk 
seas  ia  British  veasck,  and  before  tlicy  could,  as  natural  personft, 
be  considered  the  domiciled  iuliabitante  of  any  of  the  British 
dominioni;.  The  just  effect  of  thetie  atatutca  in  this  rea|>6ct  is 
derived  from  the  view  herein  before  given  of  the  httf  of  n(Uion$f 
and  ita  effect  in  international  and  municipal  (internal)  law.* 

§  204,  If  undetermined  by  imperial  Btatutea  or  by  the  char- 
ter provision,  the  condition  or  status  of  the  African  or  Indian, 
when  regarded  cither  aa  a  natiirai  person  within  the  territorijJ; 
limits  of  a  colony  or  as  the  property  of  a  legal  person  domiciled 
within  those  limits,  would  depend  U|>on  the  jjowers  vested  ia 
the  local  or  colonial  government,  as  being  one  of  the  subjects 
of  its  roper  jurisdiction.  The  law  derived  from  the  exercise  of 
this  fjower  would  be  known  either  from  positive  legislation  or 
from  a  judicial  application  of  natural  reason,  in  the  manner  in- 
dicated in  the  ilrst  chapter.  Principles  thus  judicially  applied 
would  form  a  part  of  the  common  law  prevailing  in  and  for  the 
colony.  It  was  an  admitted  principle  of  the  colonial  system,  or 
of  the  public  law  of  the  Empire,  that  the  colonial  courts,  in 
determining  the  rules  having  this  character,  were  independent 
of  the  courts  of  common  law  in  England.  Their  decisions  were 
reviewable,  if  at  all,  only  by  the  king  in  council.*  Common 


» &»  ontty  §  176.  Burgo**  Comm.  vol.  I,  p.  737,  n. ;  "Tfee  foUowin^  wt  ameog 
th«  mmmmt  Aci»  by  wblcli  tHo  ]9Hii»it  li^Ulttmro  oKotira^  tlbe  AfHc«n  tiave  ttttd* 
imdl  fiiiinctio»«4  ttaveiy  In  her  eolottk* uojml  cb!urt«««  ol'  2,  in  ISSI  mtd  .{€73, 
9  ttttd  10  Wm.  c  2e.  Tht  S  Anatt^  c  S7,  §  IS,  cmlijtjcu  cttj>(alu«  of  HU  mi^/« 
«bltt«  of  WAT,  arriviitg  «t  any  oftho  hitr}»or«  of  the  c«}otiS«ii^  "  to  tknoottdtininterxHa'^ 
lam  mfarm  tk«r«  for  lit*  |»tiv«n!in^  U»tt  c«ityl«g  off  from  tlj«  italdf  ©oto»k«  my  inap. 
va»(  or  witiiiout  Ibe  co««etit  dT  Uto  ow»«r,  audi  to  the  {MMuUilat  tM  (otMtxati 
d«clair«4  hy  ««ich  kw*,"  10  Anm,  c.  87.  Tho  Que«tt*»  mtmh  to  PurUnttMrnt  i» 
Jtttto,  1712.  S3  Goo.  a,  0.  SI.  2S  (Jto.  a,  c  40.  4awxS,  cS0.  «  <leo.  8,  &  44* 
23  Gw.  8,  c  66.  87  Geo.  *%  c  27.  Tho  proecwEJug*  of  iJto  MottM  of  Cawmem  ftom 
i707  to  }7I3.  Acts  ettowint^i^  loim»  to  the  {sroi»r{«toni  i»  the  West  !ndl««  IVom  Britiilt 
sal^^ectdi  AoA  (itnlfmn,  B  Owx  ^  e,  7.  IS  Geo.  S,  c  II.  14  <*<o.  3,  e.  79.  I 
2Gw»4.c.51.  3  4,  c  47.  5  <Seo.  4.  e.  US,  §  37.  SB  0«a  S,  c  120,  for  the 
M^uraUott  of  ah^m  Tho  act  of  tho  teglilAtnie  of  P«uasiyU'mt)lii,  7  Jxm,  I7i%  to 
mcvent  }m{>Oftat)ca  of  n«$iroe«  m&  Xadian*  Into  thut  {irovlnoe^  wiu  dMbwdi  hy 
Gmix  BHtAiti  Old  e.s«trdin«\y  re{i««l«4  hy  »et  «»f  Qooen  Attne.  SOth  Keh  I7IS.-~< 
I7C0,  South  Oimlbft  pAMdfatt  itct  to  {nttreat  the  fiuther  im{)«rtAtio«  of  «lim,  bttt 
Omt  Britain  dliti«ltowe4  the  act  wad  «ent  a  ciircuttur  to  «Q  the  other  govemotJi,  fn- 
hihMng  thtcm  tma  mmxin^  to  my  tlmUtur  ttei," 

*  Stoi/*  Comm.  |g  163,  178,  176,  an>d  dtatioxut. 
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law  had  vaei^foro  in  each  coloay  a  several  growth  or  progreasive 
foramtioQ}  as  it  had  in  England,  and  if  the  personal  guarantee 
of  rights,  according  to  the  law  of  England,  did  not  apply  to  the 
negro  or  Indian  inhabitant,  there  was  no  necessity  that  the  rales 
judicially  derived  to  determine  their  condition,  as  domiciled 
subjects  under  their  several  judicatures,  should  be  the  same  in 
England  and  in  the  colonies.  It  does  not  appear  from  any  his- 
torical record  that  the  question — whether  a  heathen  negro  or 
Indian  slave  became  free  on  being  converted  to  Christianity,  or 
on  receiving  baptism — was  ever  discussed  before  the  colonial 
courts.'  It  is  certain  that  slaves  so  converted  or  baptised  and 
their  issue,  bom  in  the  colonies,  and  therefore,  it  would  seem, 
nominally  Christian,  were  usually  retained  in  slaveity  and  bought 
and  sold,  either  as  bondmen  or  as  chattels,  and  that  the  right 
of  ownership  in  such  slaves  must  constantly  have  received  ju- 
dicial recognition  before  the  existence  of  any  colomal  statutes 
determining  their  condition.  It  seems  impossible  now  to  ascer- 
tain whether  the  courts  regarded  the  slave,  after  conversion,  as 
stili  a  chattel,  or  as  a  kffalpersm  held  to  bondage  for  life.  The 
different  colonial  judicatures  moy,  very  probably,  have  had  dif- 
ferent views  on  tliis  point.  In  determining  the  application  of 
natural  reason  to  the  circumstances  of  converted  or  baptised 
slaves  and  their  issue,  they  undoubtedly  referred  to  the  usage 
and  practice  of  other  nations,  in  reference  to  the  same  class  of 
persons.  Under  this  reference,  if  they  regarded  skves  as  legal 
persons,  capable  of  contracting  legal  marriages,  they  may  have 
held  that  the  condition  of  the  issue  followed  that  of  the  parents, 

'  Then)  ftro  howerttr  mmy  colonial  statute*  whiolit  abow  th(A  the  question  had 
hem  mwAvA.  St^fwt  *i  Mr.  Btutcroftt  HUt  U.  liL  409,  «a)*—"  From  .New 
EngUod  to  CaroUna,  the  *  ootjoa'  {trttvtulo<d,  thtt$  *  beh«(^bAptieo4  U  ino»a«l«t«nt  with 
A  tt«to  of  «!avei7 atiA  tltUejurk  apiireheiMlon  provi:4  a  tusixi  ohttode  to  the  coltitro 
•jnd  convenkt)  dT  UteM  poor  iwcpie.'^  Cltlug  Berkeley's  Work«,  iU*  347. 

The  itaiHte  of  VlxpaiA,  ISSS,  c.  I,  «w  pott  ch.  rl,  $mmti  to  rcoc^bs  the  exist- 
ence a  {krioclple  of  trntcnutl  {tttvateuoe  tlvat  »  negro,  Hoor  or  mtUatto  ilavA,  h&v> 
{s^  hwn  cojtmte4  to  ChrictiA&iQr,  i$  no  loftger  ft  chattel,  aad  oin  oaly  be  cotwdered 
a«  a  aervatit  hcmoi  ibr  jreai*,  on  m  e<{uat{^  of  ttattui  with  Ettrojmn  {m{>ort«<t  ««r» 
'  Ta»tii ;  And  that  fttch  persMi  eao  be  a  tUm  ontjr  hy  fons»  of  aotue  ctatuto  or  tamt  ctt«> 
Vm'—jm  prtfiriam.  It  deoUnw  tliat  "  hy  the  hm  of  tkii  coatttfy"  the  oonverslon 
"  doth  not  mtuittwit  them  or  set  them  free,**  hot  that,  if  i&trodueed  after  conversion, 
the  ma«ter  or  owiter  wotdd  ho  obliged  "  to  depart  from  their  just  right  md  tith  to 
■tieh  <I»ve  «itd  tell  him  for  m  longer  time  than  the  £ugli«h^"  &c,,  Isc 
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where  both  were  slaves ;  and  that,  in  the  case  of  mixed  nmr- 
riageu  and  of  hirths  out  of  wedlock,  the  civil  law  rule-r-parfctts 
ventrem  sequatur — obfeiined,  irrespectively  of  the  rules  of  con- 
dition by  descent  derived  from  the  ciistonmry  law  of  England. 
It  is  however  probable  that  the  chattel  character  wa«  generally 
ascribed  to  the  eaptived  slave,  and  that  the  rule  of  descent  de- 
rived from  the  civil  law  waa  judicially  received,  in  all  cases,  to 
determine  both  the  condition  of  the  issue  and  the  right  of 
ownership  in  the  offspring  of  slaves  of  different  masters.'  The 
law  arising  from  the  judicial  determination  of  these  points, 
having  never  been  questioned  under  the  royal  right  of  super- 
vision, created  a  common  law  in  and  for  the  colony,  and  was, 
independently  of  statutes,  a  sanction  for  slavery,  even  though 
this  judicial  application  of  common  law  may  liave  differed  wide- 
ly from  the  doctrine  sustained  by  the  English  courts  of  law  : 
though,  OS  has  been  shown  in  the  previous  chapter,  it  is  very 
questionable  whether  the  doctrine  contemporaneously  received 
in  England,  during  the  period  which  elapsed  between  the  intro- 
duction of  heathen  slaves  and  the  existence  of  local  customary 

*  Tito  rah  of  tho  Roinon  law— «let«n»ir)mg  tbc  cojulition  of  ihtt  mm  by  that 
of  tlto  motlt(»^ ftppUftd  only  mrbest  thcttt  was  no  tegul  tnarriitgtj.  Dtg.  L.  1. 1.  S,  §  34 ; 
X^x  imtunio  linxxMt  utqni  im$dtttnniiM!'  legillmo  mii^noitlo  matrem  ieq[tmtttr,  »lti  t«x 
ttlitui  Jmlttcit  Hwckjtwne  11. 04,  any* — *•  But  no  huun\  can  l>o  bora  »  vUleUi^'* 
atltig  Co.  LUt  §  ISS !  irat  this  U  probabty  ittcorreot,  «««  Uia  mta  on  C«k«  by  fi«r- 
grav^iind  Butler,  rmd  U%  MJrrottr  2.  it.  28  Those  arc  viHwa*  who  aro  Iwraof  .a 
flre«i»«n  and  a  ndf,  Add  bont  out  of  mulvlmony/  Tbe  rule  «{>{>!tc«l  where  dtber  jpi. 
r«nt  wiut  n.  cb(ttt«)  clave,  bec4U»e,  uol  bcio^  iegitl  i>er»on»,  tito  legal  rtlniioa  of  vtMx- 
rlagt  cottic)  ntirt  flxi«t,  and  al»o  becAtuie  tbe  mats  of  «  femstQ  nlave  ttm  r^rd««[  «« tlte 
natural  inciwjtiie  of  o  cbattei :  wo  Heiuec.  Jut.  Nut  et  Gent,  L.  H.  §  81,  If  the  lto> 
njaa  \&vt  coftl«ined  »ny  rule,  dcterwlnlng  lite  condition  of  tbow  bom  itt  wedlock,  it 
wtk»  tbitt  the  cbild  thoutd  be  of  the  ftttber'a  condition.  TSo  Koman  Iaw  know  no 
tUvtt  bttt  sttcb  «ui  wero  clutttiils;  but  under  the  feudal  codet  the  bondi»A»  smS.  bond* 
woman  were  le^  pertons ;  tlte  Uma  tbet«fore  mi  ttot  regarded  merely  as  tlte  !«• 
cr«ft»c  of  property,  and  though  tbqr  foUowed  tbc  oondiUott  of  thoir  {MintBt*,  y«r^  with 
Mute  Genuanie  or  dtothla  n«tion«,  tbe  cbildres  of  tettt  belonging  to  difiisrene  hudtd 
lordv  were  divided  by  mi  ••ultema  vemmua  {xurtltio.  **  Heinec.  w.  t,  note,  Wbei«  tb« 
parent*  were  of  dllfereui  condltlens  tito  i««ue  ^»etttUy  followed  that  of  tbe  fatbvr  m 
in  the  E)^)glb*b  lawt  Bla.  ii.  f>4,  Co.  Utt  §  187,  and  note*;  titott^h  a  rule  of  iiIt<mMk<> 
tio«  M  between  the  children  of  at  aetf  and  a  fireeman  preva^ed  Ja  wa»  part*,  mo 
Glanvitl,  lib.  S,  c  6 ;  and  tbe  loute  gcnerai  rule  «c«xai»«  from  yttleiOii  and  Ho>u>rd,  to 
have  been  Kormao  law,  tlvotigh  Baniugtou  oa  Stat,  p  249,  cuppoiwt  tbe  rude  in 
Frattee  to  bav«  followed  tbe  ciwl  law,  cmi^  tbe  proverb— Ia  verge  atmoblltt  «i  la  voa« 
trs  affnincbitt.  Tbe  pltrace—partu*  aeeiuHttr  ventrem  U  not,  I  believe,  to  be  foood  in 
tbe  OavpM  Jurii^  and  probablv  «r!g{»at«d  vdtb  tbe  modem  civitiaot,  But  ^e  point 
to  bo  noticed  Ia,  tbat  the  condition  of  tbe  !iwu«  of  legal  perton*  in  bondage:,  wbetiier 
biH-n  In  wedlock  or  not,  depended  on  a  local  laworcu^o»,«>-Jas  proprium,  t»»ija«  ge»« 
ttum.   Compare  Fortetcue  de  laud,  c  49. 
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and  statute  laws  establishing  slavery,  was  different  from  that  of 
the  colonial  courts.  And  however  far  the  colonial  courts  may- 
have  been  bound  by  the  local  law  of  England,  as  ascertained  at 
the  time  of  the  first  exercise  of  their  judicial  |»ower,  they  were 
not  held  t^j  modify  the  common  law,  as  it  had  thus  grown  up 
under  their  own  exposition  and  acquired  a  local  character,  by 
following  the  later  English  decisions, 

§  205.  Thus  the  condition  of  slavery,  if  unknown  to  the  law 
of  England,  nevertheless  became  estabUshed  under  the  common 
law  of  the  several  colonies ;  which  however,  being  a  local  law 
only,  was  entirely  distinct,  in  its  origin  and  authority,  and  in 
its  territorial  and  peraonal  *sstent,  from  that  common  law  which 
was  national,  in  those  attributes,  and  which  was,  in  each  part 
of  the  Empire,  the  common  measure  of  the  personal  rights  of 
the  English-bom  subject  and  his  descendants.  The  colonial 
Governments  appear  to  have  exercised,  without  question,  an  un- 
limited control  over  the  condition  of  such  persons  of  the  Afri- 
can and  Indian  races  as  were  domiciled  inhabitants  of  their 
several  territories ;  that  is  to  say,  their  legislation,  in  respect 
to  such  penions,  does  not  appear  to  have  been  at  any  time  re- 
stricted by  any  of  the  charter  provisions.'  The  legislation  of 
the  several  colonies  in  reference  to  slaves  will  be  collected  in  the 
next  chapter :  but  under  the  view  which  has  been  herein  taken 
it  is  not  necessary  to  cite  it  in  this  place  as  establishing  chattel 
slavery.  It  will  be  seen  that,  in  the  statutes  of  each  colony, 
slavery  is  viewed  as  an  existing  institution  of  law.' 

'  Ttii*  poitA  win  Imi  fwrtlter  coRtId»r«4  In  thus  eommnncement  of  tht  next  chapter. 

>Sfivitte«.  ChreUe»,(tBl7,)  SMarUn'«  JLoftUbim  K'21&.  *'U  U  an  admttted 
|m»cipt&  &aX  tUvety  hu  bo«n  permitted  tad  toIerate«i  in  all  the  colonic*  ettobliibed 
In  Am«rie«  by  tl^  mother  couf)tt;}f.  Kot  onljr  oT  AfHcAns,  but  alio  of  Indkiu.  No 
leeiiiktive  otst  <4'  Ute  colonies  c&n  i»  foaod  in  rcUtioo  to  It.** 

Coimeoti<nit  IUsvIhk!  taw*  of  1821 ;  Utie  J)8,  5/<jjp*ry  t  note-—'*  SIavoi^  wiu 
never  dimstly  ortnblUlted  by  tfAtule;  but  ha«  \mn  imlirecujr  Mncrtoited  by  vsrioui) 
»tAtut««»  Mtil  fretiueutly  recogninxl  by  eomUt,  so  thtit  it  mny  bo  sfM  to  been  e»- 
:  tablkbMl  by  Iaw." 

«By  ctwtow  or  «tatttte,  wbeiJtcr  legal  or  Qlega].  aUirery  exlitaoi  [A- 1>.  1750]  fa  * 
-fiiet  io  twtf  ono  of  tlte  Anglo^Amerkain  cotonSej*,**  2  iftid,  419,  wbtoh  >e«  aUo  for  u 
mantMxy  <*.  (boooudiHon  mi  numbem  of  ti&'m  at  tbat  time. 

Exea  Georgia,  wbera  unlil  tJio  year  1749  (t&t  Steven*'  Hiitory  of  Ga,  S85,  81  il ) 
it  wiui  not  p«mtitt«d,  it  h  held  not  to  ttave  b««a  introdROod  by  {Ki«ltive  Ieglilat4on.  By 
tbe  Cwitt,  In  Neal  »,  Fanner,  (1851,)  0  Gca  U,  680,  iti»  wid— "The  title  f.o  a 
slave  va  Geot^anow  and  under  the  colonial  government  h  not  and  was  uot  dettved 
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§  205.  According  to  the  definitions  g^ven  in  tlio  first  chap- 
ter, legal  relations  can  exist  only  m  the  eflfects  of  some  law, — 
some  rule  identified  with  the  juridical  will  of  the  state.  A 
natural  person  held  in  chattel  iK^ndage  cansot  acquire  isdividu- 
til  or  i-elative  rights,  except  under  such  law  or  juridical  will ; 
to  be  ascertained  from  positive  legislation  or  by  the  judicial  ap* 
plication  of  natural  reason*  It  is  by  the  recognition  of  univ^er** 
sal  jurisprudence  or  the  law  of  neUionSf  under  this  judicial 
action,  that  the  act  of  the  master  renouncing  his  light  in  re* 
spcct  to  the  slave,  or  setting  him  fi^  from  his  bondage,  has 
been  held,  wherever  chattel  slavery  has  been  known,  to  invest 
the  natural  persons  so  set  free  or  manumitted,  with  individual 
rights  and  a  capacity  for  relative  rights.  Manumission,  that 
is,  the  legal  cousoc[uence  of  the  master's  act,  and  the  condition 
of  a  libertiuus  or  freed  person,  is,  in  the  Institutes,  ascribed  to 
the  jus  gentium.*  During  the  earlier  centuries  of  the  Koman 
Empire,  three  conditions  were  recognised  among  the  Libertini 
or  Freedraen  ;  all,  however,  inferior  to  tlmt  of  the  logenuus  or 
Free-bom.  But  the  descendants  of  a  libertinus  were  not  dis- 
tinguished from  other  free  born  persons.   Justinian  not  only 

,ftDm  positive  law.  Tbe  facttUy  of  holdlnff  thvia  wm  4lerive4  frcmi  tlie  IVostwa  of 
tlw  Colony  acting  under  »uUionty  of  Ute  BHti«)}  crowa,  tu  a  cieit  tight  In  1751,  by  an 
ordinance  of  that  boAni.  Befoits  tbAt  tline  tbdr  iutrodiwctiob  wai  proluWt«4.  The 
regulation  of  «tave  propcrijf  I*  m  much  tbe  {>t«ytiKS«  of  monlclpiil  Iftw  m  tHe  regttlft* 
tlon  of  my  ot}»!t|<roptirtr  and  U»  firotoctlon  ^ally  it$  obligation :  bnt  wo  (!onjr  that 
property  la  «lav««  mi  tlie  tiU«  by  wblclt  tbey  ftw  held,  ate  creatwm  of  stntutoty 
law.**  Ii  i$  not  vcfy  almr  wfant  meaning  l$U>wt  attacbod  to  U»o  term  *'iidiei(  ri^lf 
or  how  tlt«  right  can  have  bmi  doHvdl  from  ttto  Tnul«e«  toA  yot  not  havo  or{giimt«d 
in  pocltive  taw,  i.  e.  Icglsltttion.  The  idea  t*  that  beforv  1751,  the  colonUta  of  Geor- 
ge were  onder  a  dt«ablHty  bdteted  by  the  poUcy  of  the  twperltU  Qovemment,  (mb 
p.  675  of  the  t«|Mirt,)  in  acqalring  a  certain  kind  of  ptvpertsf,  or  froroeiywtag  Utclr  In- 
dividual  i%ht  to  acquire  property,  in  the  mme  defflree  m  others; — whtoli  dt»abU!ty 
wa«  removed  by  the  adBiinlttrarhu  rogalatioa  or  ominance  of  the  Tniirtces.  Whether 
important  re«utt»  which  might  follow  a  gencr.-*}  recognition  of  the  doctrinit  that  at  the 
prwont  day  idavcry  h  a  tmtfk^Juri*  <9*tttium  were  conviderfd  In  tX\h  decision,  do«» 
not  appear.  Tiie  question  actitaily  before  t}to  court  wa#  whetlter  the  owiurrcouU  re- 
cover iVota  the  ulaycr  ths  valuo  dt  a  akve  killed  by  him,  without  fir»t  tulng  biro  to 
oonHctlots  in  a  criminal  court, 

» Initt  Ub.  I.  tit  5,  praam,  (mte  p.  ISO,)  and  Dig.  Ub.  t  tit.  I,  §  4-  Tlie  »tat« 
having  jurUdiction  of  Uie  person  who  U  hdd  ait  a  «i»ve,  may,  of  course,  8«t  bim  fre« 
by  it»  leg^atire  power.  This  wUI  be  tite  efibct  of  a  Ju»  pf\;tpriuin :  but,  the  resulting 
condition  or  status  wilt  be  jure  gentium  in  this  cate,  «•  where  tho  monumktlon  tra»  the 
master'a  act  It  will  Ujcrtfore  be  afterwards  judicially  reoognlttedl  oveiy  where  j  twlett 
«on>e  local  law,  jut  proprlum,  forbids  It  The  Iraiwrtanco  of  thla  durtiuotloa  can  only 
be  shown  In  the  application  of  privato  btarnntlonal  law. 
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abolished  tliis  distinction  umong  tho  libertini,  but  also  made 
all  fVce  pofBons  (libertos)  citizens  of  Romo,  abolishing  all  legal 
difFerenco  between  the  status  of  the  enfranchised  (libertini)  and 
the  free  bonij  (ingenui.)  From  the  recital  in  the  enactment,  it 
apptars  that  tho  first,  if  not  the  second  also,  of  these  changes 
was  a  return  to  the  ancient  usage  of  the  Republic*  The  rule 
of  the  Roman  Imperial  law,  as  the  exposition  of  a  imiversal 
jnrisprudcnce,  received  judicial  recognition  in  the  American 
colonies*  • 

§  207.  If  th<i  law  of  neUhnshas  in  modern  times,  or  had 
during  the  colonial  period,  a  limited  pcreonal  extent  or  was  dif- 
ferent in  its  application  to  different  races  of  men  only  while 
distinguishing  Ijctwecn  mankind  as  either  bond  or  free — either 
chattels  or  persons,  the  necessary  inference  would  be,  that  on 

'  Imt,  lib,  I.  til,  5,  §  3  J  J)e  UbcrlUnonm  divUione  nihtata ;  and  Coi.  7,  tit.  6,  L  1, 
tit  6,  !.  2.  Smith's  Diet,  antltj.  okr.'-^fn^ttuiu,  IJhfrtu*.  Mr.  Jtwtico  Daniel,  In  19 
II«-w«rd,  p.  477,  Dttr«J  Scott'4  caw,  «itp«ttr«  to  Hav^  a«lo!)t«5«l  Coopor**  vorslon  of  tlie  In- 
«tltut«^  Jn  trhich  intftrntui  U  mislraiMlatctl  /rtfman,  tor  the  coftng««  ta  tJ»<J  Koman 
Ittw  on  thm  |)«int9,  nc^rtnHjig  t»)  the  latest  rcsearchc*,  wc  TJje  Now  Englnndflr,  A«g. 
1857,  in  m  articlft  o»  JmUgi  Danlera  «tat«niont.of  tbemj  hy  I'rerfdent  Woolwy,  of 
y«Ie  CoUcgv., 

*  To  Mine  St  tna.r  ««4!m  a  ttlngulitr  rtsfinoment  to  «tipi>o»e  juritliiiial  antboHty  iiccc*- 
tMj  in  otcribing  intitvUua)  (ahit«)uto)  right*  to  Hie  slave,  when  tlte  mnjiter  reh'nquiihei 
hlit  legal  daltn*.  But,  if  legal  rights  exi«t  by  the  eitonaincd  will  of  the  state,  (ante 
§  2t  mi  p  S7,  n.  1,)  how  othorwlj«  can  a  ctt»tt«l  or  thing  bco^ine  invested  with  them  7 
Other  chftltelt,  when  tleretict  b.v  the  owner,  arc  still  chattel*,  antl  ttelong  to  whoewr 
may  then  fir«c  take  {>oiuie««ion  of  tliom.  Hie  tloctrine  of  manuir>i«s{o»,  8»  ttxpMutA  in 
the  Io4titt>te4,  shows  that  oven  in  the  Rontan  Hw  the  slave  wbji  only  "  Innlar  rcnnn," 
(oiii<!  {>.  153,  n.  1,}  and  tliat  a  jpersonality  tmlepeitdent  of  f>o»itive  law  was  recogni««I 
to  exi»t,  as  by  a  condition  of  thmj^s,  or  a  law  in  tj>e  #MW)wf«ry  (nfi»  §§  1, 2,)  or  a 
law  of  nahtre  in  (/uU  tetut^  which  beeante  mau{fo«t  in  the  posiejuion  of  individual  rights 
wbctusver  tho  nntegonistie  right  of  ftte  wa<lcr  was  rcHnquliihcd.  Sco  Iwt.  Lib.  1,  tit. 
5.  Ih  JJhtrttHh.  Jkfmtto  ft  ortgo  tUnrrtmorum  tl  tmrnamrnvnu.  'The  reason- 
ing of  Mr.  JustTce  Daniel  i»  Dred  Scott'4  caM^,  19  Howard,  p.  -160,  ignores  tho  fact 
that  the  conw^ttences  of  tho  maittcr's  act  of  m*/  umiwion  were  jure  gentium,  and 
ther«fore  ^W/ciiii%  rcc«]^iz«(i  everywhere,  ,  nch  rccomiitJon  had  be«n  forbtd'i 
dco  by  »omo  ju*  proprium  of  the  furom.  • 'auguagc  is — "The  master  might 
abdicato  or  abandon  bis  !nt«re«t  or  ownor«>fu^%4'(  'ni»  pro|K*rty,  but  his  act  wmild  be  a 
ntere  abandonment  It  s«ems  to  involve  m  abnirdity  to  iinnuto  to  it  tlie  investitture 
of  rights  which  the  severel^ty  alone  had  nower  to  impart,*  The  question  in  the 
case  was  of  the  rights  ofatk«fu&tp{  but  Uto  Jadae's  argument  applies  equally  against 
the  aequisiilon  of  any  perraual  ri;^ht  on  monumission.  Undoubtedly,  the  investiture 
re)>ts  on  tho  sovereignty,  not  on  the  private  master.  But  the  trihuntu  H»d«  ihc  wlU  ol* 
tliat  sovereignty  fa  the  jus  gentium,  if  there  is  no  jus  proprium,--loc«l  statute  or  cu»- 
tomniy  law.  In  «ome  conntricJi,  whervin  serfdom  esltted  imder  a  law  of  local  origin, 
tlttt  llomnn  hiw  of  manuffllftfdon  has  not  been  applicable  Uodin,  in  Itepub,  I).  S, 
KttoUe'*  Tr.  p»  41,  aflw  slating  the  Koman  law—"  which  law,  for  all  tlmt^  we  u*e  not  { 
for  in  this  realm  [Kninoe]  he  must  of  necetslty  obtain  the  princo  his  letters  patenit, 
which  Imvo  always  used  to  restore  unto  mnnumi<«<]  men  and  of  sienrille  condition,  tho 
state  of  frceVom  men,  and  to  blot  out  all  stain  of  tholr  old  slavery." 
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passing  out  of  the  chattel  or  hond  condition,  the  subsequent 
condition  of  the  emancipated  African  or  Indian  would  bo  deter- 
mined by  the  same  principles  which  regulutcd  the  condition  of 
other  persons  in  the  same  jurisdiction.  But  though  the  law 
wliich  in  any  colony  detarmincd  tfeo  condition  of  the  enfran- 
chised African  or  Indian  may  have,  in  its  effects,  been  similar 
to  that  determining  the  condition  of  the  colonists  of  English 
birth  or  descent,  it  was  not  the  same  law  either  in  its  political 
foundation  or  in  its  territorial  and  personal  extent.  The  fact 
of  emancipation  did  not  of  itself  place  the  African  or  Indian 
within  the  pale  of  the  law  applying  to  the  English  colonist,  at 
least  not  so  far  as  it  was  a  law  resting,  as  was  before  shown, 
upon  a  national  as  well  as  a  provincial  authority.  The  condi- 
tion of  the  free  African  or  Indian  was  determined  by  statutes 
proceeding  from  the  colonial  or  from  the  imperial  authority, 
according  to  the  nature  of  the  powers  separately  held  by  each 
imder  the  public  law  of  the  empire,  or  by  a  judicial  application 
under  either  colonial  or  imjjerial  authority,  of  rules  derived  from 
natural  reason.  But  the  law  so  obtaining  was  always  the  lot-al 
law  of  a  colony  in  respect  to  its  extent,  and  not  a  national 
law.  Wlien  once  rec(^ised  as  a  legal  person,  the  law  of  Eng- 
land was  indeed  the  exposition  of  a  law  of  natural  reason,  judi- 
cially receivable  in  detejinining  the  private  relations  of  the  Af- 
rican or  Indian  subject,  as  well  as  those  of  the  English  colonist. 
But  the  basis  of  the  rights  of  the  former  was  not  necessarily  the 
same  as  that  of  the  last.  The  law  under  which  they  existed 
had  not,  necessarily,  the  same  national  character,  or  the  same 
territorial  and  personal  extent.  That  was  determined  accord- 
ing to  the  public  law,  by  a  distinction  of  race  or  descent.  The 
condition  or  status  of  the  emancipated  negro  or  free  Indian  was 
in  none  of  the  colonies  equal,  as  a  free  condition,  to  that  of  the 
white  colonist ;  even  where  the  law  of  the  colony  made  no  dis- 
tinction in  social  relations  between  him  and  the  white  inhab- 
itant. The  public  law  took  no  notice  of  his  rights,  and  the 
foundation  of  private  rights  in  public  law  was  an  essenthil  fea- 
ture in  the  civil  liberty  of  the  English  colonist.  Whatever  degree 
of  liberty  of  action  the  negto  or  Indian  might  enjoy  in  practice. 
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hia  freedom  was  inferior  to  that  of  the  white  citizen  in  the  na- 
ture of  its  giiamnteea. 

§  208.  ThuH,  simultancoiwly  with  the  establisliment  in  this 
continent,  by  the  colonists  or  by  the  national  authority,  of  the 
JAW  of  status  or  condition  for  persons  in  England,  to  be  the 
system  of  private  municipal  (internal)  law,  which,  as  a  personal 
law,  was  to  maintain  the  rights  and  liberties  of  the  English 
colonists  and  their  descendants,  was  established  througli  like 
authority  and  with  equally ^Mm^  character,  another  department 
or  system  of  laws  ; — a  system  which,  so  far  at  least  as  it  sup- 
ported slavery  or  involuntary  servitude,  is  commonly  held  at  the 
present  day  io  have  always  been  contrary  to  that  which  pre- 
vailed as  the  territorial  law  of  England.  This  system  also  had, 
in  the  several  colonies,  the  chamcter  of  a  pereonal  law  in  being 
applicable  to  a  portion  of  the  inhabitants  who  had  no  claim  by 
birthright  or  inheritance  to  participate  in  tlie  protection  of  the 
laws  of  England — the  common  law  of  the  rights  and  liberties  of 
Euglislmien,' 

»  Sir  W.  Joneaf  Works,  4to^  vol  III,  p.  48.'  Churgo  to  Grand  Jury  «t  Calcutta, 
Jose  9,  1 192.  *'  It  Uagneedl  by  all  who  Imvo  coolly  audi  im{H»rtiaJIy  ntudied  our  no> 
bio  coatUtuiloe,  at  declared  by  many  »uitut(ut  from  thtt  Groat  Cltarter  to  Uw  Bill  of 
Rightii,  oU  wbicb  you  know  are  «oIemn  iccognltlon*  of  our  onclont  public  htv,  tbat 
tbrte  peculiar  advanta^ji  aro  conferrod  by  tbat  «acn»I  law  on  tlio  p^opta  of  Kngland 
cronalt  Mttbjtcts  tehonn  not  tueUe,  but  maif,  if  tKe<f  pltttsf^  h«  imlrpatdltnK ;  Hrst  a  diitinct, 
tmaltenablo  third  khare  of  tbo  t^^ttlatiro  power ;  next  a  rigb^  couplnd  witlt  a  duty, 
of  keeping  and  tuing  amu  for  tiie  defenco  of  Uteir  p«r«ons  and  Itabitatbns  at  well 
of  ibeJr  •e^'crttl  conntiea,  wbun  the  «h«ri£r  »hjUl  call  for  tiicir  aid ;  thirdly,  the  right 
of  b«lng  tried,  wheu  impl&aded  ot  aocawd.  by  Uioir  equals  freely  chosen,  instead  of 
appointed  officers  to  whom  they  cannot  except,*  p.  49— •*  and  w'o  may  tlicnco  infer 
that  if  any  acknowledged  mibjects  of  Ihitain  (for  a  diSerent  faitlt  or  complexion  can 
make  no  difference  in  juttice  and  right)  shall  be  tried,  convicted  and  punlxlted  by  » 
aammary  Jurifdiction,  however  conttituted,  for  petit  )nrcenie«,-breachea  o^tho  pence,  and 
other  tnijidetneanont,'*  &c.  Tlie  law  was  certainly  never  to  extended  in  tlte  Ameri- 
oan  Goloniea.  In  ttatutet  in  respect  to  India  wcr«  jpropoMd  io  Parliomflut,  on  » 
plan  which  «liould  "  e8«ct  a  complete  ideatiftcaUon  of  Kuropeant  and  nativet  in  the 
ere  of  the  bw,  without  regard  to  color,  birth,  or  nsligion.**  2  Kent,  (3d  e<h)  p.  73  n. 
oting  Ann.  Keg.  fur  1S33,  p.  194,  which  »e«,  and  Lord  Kilenborougft't  a«wrtion«,  p. 
18^  of  the  impoiudbility  of  producing  tuch  eSkt.  That  the  BHUih  Government, 
while  cojifcrriijg  civil  right«  on  tlavet  in  India,  did  not  "  farcJbiy  manumit  "  them, 
«««'  IL  St.  Q.  Tueker'a  Alcmorial*  of  Indian  Gov.  n.  434,  Hdltor*«  note. 

Kofbc*  p.  Oochrxm,  (l«24,>  2  Bam.  &  Cre»*.  463,  Holroyd  J.  "  Put  the  ca*e  of  an 
imluhabtted  itland,  diacovered  and  colonimt  by  the  tubjectt  of  iliii  contitry ;  the  in- 
bsbitaatt  would  be  protected  and  goveme<i  by  the  lawt  of  tltit  country.  In  the  caso 
of  a  conquered  country,  indetid,  tha  old  laws  would  prevail  until  altered  by  the  king  in 
oottndl;  but  in  the  caw  of  the  newly  diicovored  coitntry,  freedom  would  be  a»  much 
tivn  inheritance  of  the  inhabitants  and  their  cliildra'i  at  if  they  were  treading  on  tlM 
(9U  of  England."  Tho  oorreclne«t  of  ihit  pn^poiitlvut  at  any  pavtlcukr  period,  (If  in« 


ALIEN*  WIIITK  PERSONS, 


217 


§  209.  But  under  tlio  classifiwition  given  in  this  chapter' 
of  persons  within  the  colonies  whose  legal  condition  was  not 
determined  by  the  common  law  of  England  as  a  personal  law 
by  reason  of  birth  in  the  realm  of  Great  Britain,  or  their  descent 
from  ancestors  of  English  birth,  another  description  of  aliens 
to  the  British  empire  is  included ;  viz.,  persons  of  European  or 
Caucasian*  race,  the  subjects  of  those  states  which,  by  the  sup- 
posed possession  of  superior  knowledge  and  power,  are  known  in 
international  law  as  civilized  states  ;  the  authors  and  ex|>ositor8 
of  universal  jurisprudence  or  the  Itm  of  nattotis,  herein  before 
described  as  a  judicial  nile,  and  the  authors  and  subjects  of  that 
nilo  of  action  which,  though  not  having  the  force  of  lata  for  such 
states,  is  herein  called  international  law.  The  condition  of 
these  peiKtns,  when  appearing  as  aliens  within  the  dominion  of 
the  British  empire  would  be  detennined  by  private  international 
law,  derived  from  legislation  and  judicial  exposition  of  the  rules 
of  natural  reason,  until  they  should  have  acijuired  a  domicil,  as 
that  term  is  understood  in  international  law ;  when  they  would 
become  the  subjects  of  that  which  is  called,  in  contradistinction, 
municipal,  or  more  proi>erly,  internal  or  local  law.  The  chattel 
slavery  of  wliites  or  Euroiieans  as  the  property  of  legal  persons, 
having  long  before  become  unknown  under  the  various  systems 
of  municipal  (natlonel)  law  in  Europe,  all  aliens  of  this  descrip- 
tion appeared  within  the  colonies  iis  legal  persons,  whoso  rights, 
as  such,  while  they  remained  aUens,  or,  at  lexist,  while  they  only 
sustained  relations  incident  to  foreign  commerce  or  to  war, 
would  fall  under  the  scope  of  the  im^iorial  authority,  according 
to  the  division  of  power  which  was  herein  before  stated  as  the 
public  law  of  the  empire.'  Upon  their  becoming  domiciled  in- 
habitants of  a  colony,  their  relations,  as  persons,  to  the  rest  of 
the  community,  would  have  been  subject  to  provincial  and  na- 

tended  to  }nc!udo  {wnons  not  of  EugHish  htxih  or  dojccni,)  vriU  depend  apoa  tbe  rule* 
whiclt  may  at  tluti  time  be  racognued  in  Ui«  Eu^Unlt  coitrti  <u  beiug  unlverul  ia  their 
oxteut,  nn'd  upon  tlte  jtui  geattum  then  recogoixod  ia  KnglUh  jurisprudeoce. 
'  §  195. 

*  AtUtough  tlatro  are  matitfeiit  objoctlotu  to  tlte  use  of  thU  term,  it  i»  \wn  adopted 
«ji  Uavtng  a  tolrnbljr  well  denned  tucaniug,  in  coorKxtion  wUli  ihit  sutycct.  "  J:,thi> 
oplau  and  Caucawut  raccn."— •!  Baao.  177.   2  «atQO,  iQi. 

*  Ante,  §  m. 
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tional  authority  in  tho  same  manner  as  those  of  tho  English- 
bom  colonists.  In  most,  if  not  in  nil  the  charters,  provision 
was  made  that  the  colonists  of  othc:  European  nations  than 
tho  English  should  participate  in  the  privileges  of  those  of  Eng- 
lish birth,  and  acts  of  naturali:iuition  were  jmsscd  at  difTercnt 
times,  by  the  imperial  and  colonial  authorities,  placing  the 
European  alien  upon  an  equal  footing  of  privilege  with  the 
English ;  requiring,  of  course,  the  profession  of  allegiance  to  the 
crown  and  to  tho  government  of  the  colony.' 

§  210.  Under  the  system  of  colonization  adopted  by  the 
European  states  possessing  territory  in  North  America,  there 
also  existed  another  kind  of  bondage,  differing  from  slavery  in 
its  origin  and  extent,  being,  strictly  speaking,  founded  on  mu- 
nicipal law  alone,  (jus  civile  or  proprium.)  This  species  of  ser- 
vitude became  obsolete  about  tho  time  of  the  war  of  tho 
revolution,  and  now  is  of  importance  only  as  casting  some  light 
on  tho  legal  nature  of  a  free  condition  and  absolute  slavery 
during  the  colonial  period.  A  jwrtion  of  tho  white  settlers  in 
all  the  colonies  were  those  known  as  indentured  servants  or 
redemptioners,  who  were  English  or  other  Europeans,  bound 
to  personal  service,  without  wages,  uifferent  from  any  known  in 
England,  but  analogous  to  that  (»f  minor  apprentices.'  Such 
persons  were  recognized  in  the  colonial  loginlation  as  a  distinct 
class  among  thc»e  held  to  enforced  scnitude,  though  many  of 
the  statutes  rcsjKCting  them  applied  to  slas-us  also. 

Tho  service  of  persons  of  this  class  might  either  have  been 
involuntary  from  its  commencement,  or  hava  originated  in  their 
own  consent ;  some  having  bound  themselves  to  serve  in  the  plan- 
tations during  a  certain  nupil>cr  of  years,  in  return  for  the  ex- 
penses of  their  transportation  and  8up|>ort.  The  servitude  of 
others 'vas  the  penalty  of  crime  comnutted  in  the  mother  country, 

'  A<  to  thd  i»teipretailon  of  them  acU  of  legislation  hy  a  roreronce  to  pcrfunal  dU* 
tlucilanii  rotm«[etI  on  tlio  law  ofnatiatu,  tee  aa/«  §  SOI. 

Tliat  colomal  acta  of  nftturaliution  were  <^  fore*  onlv  In  no4  for  the  colony,  »««  I 
Chftl.  OpinlotMS  pp.  343-4.  l\y  the  13  G*o.  2,  c  7  (1740)  "  rh  *rt  for  watumlUIn;? 
tncU  forclijn  Trotertanu  awl  «Jl^r3^  thcrvin  Mcntionod,  as  nn  •cttlcd,  or  shall  settle, 
ill  any  of  hU  Mi^e«tT*«  «)l(a>lc$  in  America.'*  Such  per»a«  rcaiding  wren  yoar«,  acd 
taking  th«  oathi,  to  be  darned  nattmil  bom  k  ^tct$, 

*  liy  tho  onnmon  law  no  prrwa  could  be  *nt  out  of  the  kin/i^lom  again»t  hit  will. 
2  Co.  Ii»t.  4G;  I  llhu  Comm.  137;  2  Hawk.  I*.  C,  c,  S3.   Onlinar)'  apprentice*  caa- 

not  be  to  M>nt  nnt      nn*«nl«!.  «  W~n-U11   1II«K  »  1»  1  -t 
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liko  that  existing  in  the  modem  English  ponal  colonies.  Some 
wore  ordinary  criminals  or  vagrants  sent  from  English  jails  or 
workhouses,  either  in  commutation  of  imprisonment  or  by  virtue 
of  some  special  statute.'  The  exportation  of  such  persons  con- 
tinued for  a  long  time  to  be  an  established  part  of  British  crim- 
inal discipline,*  and  when  this  class  of  indentured  servants 
became  tlie  most  numerous,  their  introduction  was  probably 
against  the  wishes  of  the  colonists.'  Many  of  the  royalists 
taken  prisoners  by  the  parliamentary  forces  during  the  civil 
war*,  and  insurgents  in  Penruddock's  and  Monmouth's  rebellion 
were  also  sent  out  to  ser^'c  in  the  same  condition.  It  may  be 
supposed,  from  various  publications  of  that  day,  tliat  there  were 
many  instances  in  which  persons  were  feloniously  kidnapped  in 
England  and  sold  in  the  West  Indian  islands  or  America,  either 
as  servants  for  a  term  of  years,  or  as  slaves  for  life.* 

As  will  appear  from  colonial  statutes  enumerated  in  tlio 
next  chapter,  the  local  governments  assumed  the  power  of  sub- 
jecting free  white  persons  to  this  condition,  as  a  punishment  for 
acts  which  ^^'^tt  cot  so  punishable  either  at  common  law  or  by 
any  English  statute.* 

'  Chalmcni,  Pol  Ana  p.  47,  olwsrvM  th*t  the  utatute,  89  Elk  c.  4,  vehlc":  cmclaX 
*'  that  tiangcrotui  rogue*  miRht  be  hantsheil  out  cf  tbo  realm."  was  tho  only  law  \thkU, 
!n  1610,  justtiiecl  (ho  infliction  oT  «xpui«ion  as  a  pnnUhmct)*-;  but  tlwt  the  tmnsportn- 
tion  of  obtwxi(itv«  pcnons  to  Virginia,  nt  that  time,  was  probably  rindicated,  by  tha  od- 
ministralion,  on  urtrogativc."  By  §  13  of  31  Car.  2.  c  2,  (the  r{ab«i»  Corpus  Act,) 
pcrnjrw  contracting  to  b«  tnin»ported  beyond  was  are  excepted  fVon»  its  provisions. 
ily  law  of  the  Scottish  Foriiameut,  in  1671,  against  conventicles,  recusants  might  bo 
punished  by  banishment  to  tho  phuitatiosit.  Hunte,  ch.  06.  Some  wcro  probably  sold 
as  iwrvants,  to  defray  the  cost  of  transportation.  4  Geo.  L  c  11,  §  I,  allows  sentence 
of  tram|>ortat»on  to  America,  and  empowers  p«rsoas  transporting  con\*ict«  to  assign 
their  services.  By  §  5,  roercbanu  and  others  may  contract  with  minora,  abate  B^UieQ 
years,  to  «>rvo  not  exceeding  eight  years  in  America.  6  Qeo,  1,  c.  S3,  and  4  Geo,  2, 
c.  U,  provide  for  transportation  of  criminals  to  America.  By  17  Geo.  2,  c.  5,  §  38, 
vagrants,  whose  settleiaent  could  not  bo  found,  might  be  sent  to  the  pkntations. 

•  Thcrt  were  such  persons  also  in  tlie  Danish  colony  of  Now  Sweden  see  Camj>a- 
nlus  Holm,  ch.  vii.  in  Mem.  of  Pennsyl  Hist.  Soc,  voK  iii.  1st  Port. 

»  1  Hildr.  1 19 ;  Walsh's  Appeal,  ic>c  ix. ;  ch.  vi.,  Virginia  L.  of  1670,  PennsyL 
L.  of  1723. 

♦Godwin's  Commonwealth,  UU  273;  rV..  J 72.;  Stevens'  Gewgia,  p.  204; 
Walsh's  App\s<  1,  p.  3S.  Kor  treatment  of  the  ScoU  prisoners  in  Mas*.,  see  Hutch. 
Cell  236 

***2  Graham'*  Hist.  421,  and  note.  I  Hildr.  99,  193,  356,  509.  3  da,  2G3.  1 
Banc.  175;  2  Banc  261 ;  9  Kl'iot's  N.  E„  p.  176. 

*  See  poa  ch.  vi.  Slaryl.  Ij»w*,  1663,  c  3;  1676,  c.  2— marriage  of  white  women 
with  iiittves.  Conn,  code  of  1650-~sati.'fnctiou  of  debts  bvscrvitodo.  Mats.  L.,  March, 
1U32 ;  1  Mais.  Ikcords,  pp.  246,  269,  sbvery  menLioiuKi  as  tho  pualtbment  iuSicted 
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§  211.  These  serrant*  or  redemptionere  were  known  in  the 
colonies  either  aa  "  indented  «ervantB,'*  whose  tmtK  of  service 
WAS  dotermtnod  by  their  original  contract,  or  by  the  penal  sen- 
tonco  which  anbjecced  them  to  thi«  condition,  or  as  "  servants 
sold  for  the  custom those  so  designated  being,  probably,  such 
as  were  brought  into  the  colonies  without  any  special  sentence 
or  contract,  beyond  the  obligation  incurred  for  the  expense  of 
their  transport,  to  determine  their  term  of  sei'vicc,  which  was 
fixed  by  colonial  statutes  ticcording  to  circumstances  of  ago 
and  sex.' 

The  legal  condition  of  these  persons  was  essentially  difiercnt 
from  that  of  chattel  slaves  in  its  origin  and  duration  ;  since  it 
rested  altogether  on  law  of  national  origin,*  (i.  e.  a  ./j*sjwojt>rm»i,) 
and  in  the  fact  that  the  personality  of  the  slave  was  recognized 
during  itis  existence,  and  that  it  was  limited  to  a  specific  time. 
But  notwithstanding  this  difference  and  the  fact  that  laws 
were  enacted  for  their  special  protection  recognizing  them  as 
legal  potmm,  yet  their  general  condition  and  disabilities,  during 
its  continuance,  seem  in  many  respects  to  have  been  the  same, 
and  much  of  the  colonial  legislation — that  of  some  of  the  north- 
ern colonies  at  least — in  reference  to  servants,  applied  both  to 
such  persons  and  to  negro  and  Indian  slaves.  Some  of  these 
laws  wUl  be  noticed  hereafter  in  connection  with  the  (statutes 
vclating  to  negro  slaves," 

At  the  expiration  of  the  fixed  period  of  servitude,  the  in- 
dentured 6er\'ant  or  redemptioner  recovered,  witii  his  liberty,  all 
the  nghts  of  a  free  person  under  the  kws  of  England,  and  there 
was  nothing  to  distinguish  his  condition  in  this  respect  from 
that  of  other  free  inhabit4ints  of  English  descent,  he  being  then 
e<[ually  entitled  to  the  protection  of  that  law  throughout  the 
British  empire.* 

on  <mudtt  <3oUik;  irnli^  (t6S3.)  Ortlor  <^  i)w  Genera)  Courts        for  tlie  tale  of 

'ComjMUvjMiiirf,  <:h.  vi.,  Yfi^Bia  I^awh,  (mu  1642  to  ICGO. 

*  Unlcwi,  when  rMting  oji  «  cenuaet,  it  cou!*!  have  Woa  hold  to  bo  rtSU  bj  uo{- 
veml  jaHi^daocd  or  tM  jut  g«i!ti(im.  But  camp,  out*  |i.  139,  ».  (ot  the  common 
Iftw  (looUr{»«  ft»  to  contract*  for  wrrio!. 

*  Thtt  EsgUi^  cltttute,  £d  G«<o.  3,  c  SS,  $  I,  pitnrldittt  for  entlitltig  i»dent«dl  Msrvftnti 
5a  Arsierfca. 

*  'Jt^ilW&t.  l«t  m.,  p.  139.  fa  1777,  ccmnU  eaUtted  in  tbo  Continfintal  «nny  wei« 
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§  212.  It  is  not  nccemry  to  trace  histoncally  tho  obanges 
by  which  the  North  American  colonies,  originally  held  by  other 
nations  than  the  English,  became  incorporated  into  the  British 
empire,  or  the  laws  which  prevailed  therein,  determining  the 
condition  of  private  persons  before  that  iseriod,  or  the  legislative 
acts  of  the  im|>orial  government,  by  which  the  common  law  and 
statutes  of  England  became  extended  over  tliera,  in  the  same 
manner  and  degree  as  over  the  colonies  ortginsily  settled  by  the 
English.  However  much  the  righte  of  the  white  inliabitaats  of 
those  colonies  may  have  differed  in  their  public  or  political 
clmracter'  from  the  Itlm-tiis  of  the  English  colonists,  they  were 
substantially  of  tho  same  chanujter  in  their  practical  exercise  in 
social  relations.  In  all  tho  colonics  the  same  legal  distinctions 
accompanied  a  difference  of  race  or  physical  constitution,  and 
uijon  the  acquisition  of  those  colonies  by  tho  British  crown,  the 
civil  or  social  rights  of  the  free  inhabitants  were  secured  to 
them,  under  the  new  sovereignty,  on  the  transfer  of  their  alle- 
giance by  international  treaties. 

dedaredl  freemen  hf  tho  Confr«Jii,'with  the  undierttunttiM  tliAt  coi»ixm«iition  wiu  to 
\m  mndo  to  Uw  mMt«r«,  for  l<m  of  ten'ke,  S  UMr.  100.  Tho  vmr  ttoj^icd  tlw  lm{wrtA- 
tlou  of  imt(m(«4  fiwunl*,  And  H  wat  noi  nriTvi  to  my  artmi  extent-  aAttrwardt.  Soma 
6«rmim«  mn  lwpotifi4  cbout  1709:  hxii  Act*  of  rArUnment  pr«vcat«di  the  bilent* 
Inf  of  tahorom  (n  EngUm)  tar  nnmifMi1«U<m  l»  AraeHea :  1  Hiidr.  S4  meit*,  p.  S3; 
SS  Oeo.  9,  c  S7,  «em^tlntt«4  h^t  ht«r  act*  In  Walih**  A»p«a},  Fref.  t».  SS,  tbe  nuthor 
tl>e»Jt*of  mwU  wnrJviijg  ui  PbllaaelpW*  la  I8I6,  1617,  ••Uden  with  wdattiptiouoini 
Horn  the  «<intii»«t  ef  Eon>ti«.* 

'  Ch.  XV.  of  hmc  U.  S.  In  the  SwedUh  oolony  of  New  Swodea  the  lew  rcftdi 
eatiwJy  ea  the  home  •overci^tv,  except  »he  poltee  wswer.  See  Gow«or*«  comittl*- 
•ina  la  Mulfotd'*  Htet,  of  Kew  Jmty,  p.  80.  O'CftUefhua**  Hist,  of  Ke»  KetlMHr* 
load*,  yoh  1,  a.  90 1  ''The  diroctor^^aoniJi  and  hi*  emme^t  w«t«  iamted  with  lU) 
powert,  jtidieiAl,  legtidAtivQ  imd  executtve,  tmbje«t,  •ome  tuppocetl,  to  ueptml  to 
lead ;  bnt  (He  wiQ  trf'ihe  Cot»]Niajr,  expm«i>d  ia  their  tiulrufiiioaji,  erdectti.rad  ia  their 
marine  or  roiUt«t7'  ordiaaacm  to  he  the  hiw  b  New  KeiheHand,  excepilai;  In  earn 
ml  tfwclally  provided  for,  where  tho  Re^aa  taw,  the  imperijtl  etotutos  of  Chartee 
V.|  the  edicbv  nunintiaae  aad  etutmne  of  FntheHnad,  were  to  ho  re««iverl  ta  the  par»> 
mount  rale  of  actlew.'*  i\  JOS  s  •»  The  dtrsctor  a«>d  ooaaeii  hod  sapreme,  execative, 
mi  legi»}«tive  »athority  la  the  coloay,"  See  aitte  Moulioa'*  Hlat.  of  New  York,  voh 
t,  pm  S.  p.  aS9.  tAm  j}.  F.  BbUei'e  DUooum  oa  the  ConsUtutioaal  liimry  of  the 
Stale  of  K.  V.,  pp.  U,  15,  20. 


CHiiFTEE  VI. 


THE  ESTABLISHMENT  OP  SItlXICIPAl.  1.AW  IN  TBK  COtOKlKS 
THE  SUDJBCT  CONTINUED.    LOCAL  LSOISLATION  DSTSB^^IN- 
IKO  CONDmONS  OP  FBBEDOM  OK  OF  BONX>AOR. 

§  213.  It  lias  hean  attempt^  in  the  three  preccdmg  chap- 
tereto  esliibit  the  origin  and  extent  of  positive*  laws  ia  the 
American  colonics ;  in  doing  which,  it  was  x>ec€S8aiy  to  regard 
those  htws  both  as  public  and  as  private  law ;  that  is^  in  other 
wolds,  to  consider  both  the  location  of  the  sovereign  legieiative 
or  juridical  power,  which  was  the  sonrce  and  basis  of  the  pri- 
vate law,  and  its  actual  effects  upon  the  conditions  of  private 
persons  within  the  coloiiia!  territory.  As  the  introduction  of 
that  law,  whether  pubhc  or  privat<»,  was  dependent  upon  the 
estemat  force  and  impenel  authonty  of  the  crown  and  parlia- 
ment of  England,  it  was  in  those  chapters  considered  mainly  as 
the  law  of  one  nation ;  irrespectively  of  those  local  distinctions 
which  the  separate  powers  of  the  seveial  colonies,  either  inde> 
pewdently  of,  or  in  co-operation  with,  the  imperial  authority, 
might  each,  in  accordance  with  the  pubh'c  and  national  law, 
create  within  their  respective  domains.  It  is  the  law  which 
thus  originated  in  legislative  or  Juridical  power  acting  in  and 
for  the  several  colonies,  as  distinct  and  sejmrate  jurisdictions, 
which,  in  its  effect  upon  conditions  of  freedom  and  its  opposites, 
is  the  subject  of  this  chapte?*  - 

caltdl  maie^t  tot  KJOW  properly  »a//^<»/  ".•aw»  ;>1rt,  $  $3;  tVom  ilsa  peoiUar  db- 
tribotlon  of  l^g^ttvtt  oowtr  wbtelt  txUis^i  under  tha  BrmtU  Empin,  tho  tntm  notimU, 
if  i(mpIojr««i  lim,  warn  b«  Ibblo  to  i2uico»strttet!on. 
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§  214.  The  legislative  power  of  the  colonial  gowmmcnt 
woa,  as  has  been  shown,  indirectly  limited  by  the  national  guaxv 
antee  of  common  law  ItberticB  to  the  colonists  and  their  de- 
scendants. But  they  were  also  espressl/  restricted  by  the 
charter  provision  that  their  local  legislation  should  not  be  re- 
pugnant or  contrary  to  the  laws  of  England,  or  should  be  agreea- 
ble or  confonnable,  as  nearly  as  might  be,  to  the  laws  of  Eng- 
land. The  effect  of  this  restriction  as  a  protection  to  private 
individuals  was  not  limited  in  the  charters  by  any  personal  dis- 
tinction expressed  therein.  But  it  appears,  as  has  already 
been  indicated  in  the  third  chapter,  that  in  determining  what 
rules  would  not  bo  repugnant  to,  or  would  be  agreeable  to,  the 
laws  of  England,  the  colonial  assemblies  or  legislatures  claimed 
and  exercised  with  the  sanction  of  the  cro^vn,  an  authority,  in 
reference  to  matters  of  internal  law,  which,  in  the  language  of 
Story,  might  **obrogate  everj'  part  of  the  common  law,  except 
that  which  united  the  colonies  to  the  parent  state  by  the  gen- 
eral ties  of  allegiance  and  dependency ; "»  or  that,  as  the  colonial 
tribunals  bad  a  several  power  of  interpreting  and  applying  com- 
mon law  in  their  respective  jurisdictions,  they  practically  under 
the  revisory  power  of  the  Mng  in  council,  determined  how  far 
the  territorial  law  of  England  was  adapted  to  the  situation  of 
persons  and  things  within  the  colonial  Jurisdiction  and  should 
control  the  creation  of  a  local  law.  The  existence  of  this  power 
was  illustrated  in  the  colonial  laws  of  descent  of  estates  and 
in  every  department  of  private  law.  It  appears  therefore  that 
the  charter  restriction  above  mentioned  did  not  prevent  the 
colonial  legislative  bodies  from  establishing,  with  the  sanction 
of  the  local  Judicature,  a  nde  of  condition,  in  reference  to 
persons  not  protected  in  the  iwmsession  of  individual  and  rela- 
tive rights  by  the  common  law  of  England  having  personal  ex- 
tent, different  from  any  known  to  that  kw  and  incompatible 
with  the  enjoyment  of  those  rights.*   Besides,  as  has  been 

» Stftiy'«Comm«  §  ISS. 

*  A  dl5tJBgttl«hed  jurUt  of  Virjpnlft  ba«  «U4i  "  tooai  dtttti»«aac«^  lU(««r{M»,  gar* 
Bu  earty  ii»e  to  a  leu  jiMtlfiablo  d«|mrtartt  from  tHo  ptindptea  of  tite  coamnn  Uw  ta 
tome  w  tlu>  coloniex,  m  Um  e^tatilUhmcat  of  tlnvety ;  a  miMURuro  not  to  bs  recofldted 
dtlter  to     prbdple*  of  tlto  hw  of  oAtore,  nor  wea  to  Ui«  mo»t  ■rbienu7  ««tabUsh- 
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shown  is  the  fourth  chapter,  although  tho  common  courts 
in  Esglandi  at  some  point  of  time  anterior  to  tho  independence 
of  the  colonies,  decided  that  no  person  could  by  common  law 
be  held  m  a  slave  in  England,  yet  such  doctrine  was  by  no 
means  generally  received  during  the  Rcventeenth  and  tho  earlier 
part  of  tho  eigthteenth  century,  and  that,  in  fact,  negro  slaves 
were  held  and  sold,  as  persons  bound  to  involuntary  servitude, 
if  not  as  chattels,  in  England  during  that  period  ;  and  that  it 
seems  never  to  have  been  supposed  during  the  jjcriod  in  which 
the  colonial  statutes  establishing  such  conditions  were  enacted, 
that  the  slavery  of  Africans  or  Indians  and  their  descendants 
in  the  colonial  dependencies  of  the  Empire  was  repugnant  to, 
or  not  conformable  or  agreeable  to,  the  law  of  England.  And 
if  tho  common  law  afterwards  received  from  English  tribunals 
a  different  construction,  such  a  change  could  have  had  no  effect 
upon  colonial  statutes  which,  at  the  time  of  enactment,  were 
sanctioned  by  tho  contemporaneous  exposition  of  the  laws  of 
England. 

As  wili  be  more  fully  shown  in  the  succeeding  chapter,  the 
later  English  cases  whicli  unqualifiedly  deny  the  master's  claim 
to  service  must  be  taken  to  mean  that  such  claim  could  not  be 
maintained  because  the  territorial  law  attributed  liberty  to 
each  person  within  the  realm  of  England,  and  that  they  go  no 
farther.  However  unlawful  in  England,  at  any  time,  there  is 
not  a  judicial  doubt  on  record  that  it  might  be  lawful  in  the 
English  colonies  :  its  lawfulness  in  America  is  expressly  asserted 
by  Holt  and  MansBeld  in  the  cases  already  cited.' 

§  215.  It  has  been  shown  tliat  the  colonial  Governments, 
in  the  exercise  of  any  of  their  powers,  were  also  indirectly  lim- 
ited by  the  national  guarantee  extending  the  rights  and  privi- 

meat*  la  tl»«  KngliaJi  goveinroeut  at  «hat  n«rio«i ;  absolute  tJaveity,  if  Jt  «vor  hai  «x- 
iilonce  iit  EogUnd,  hixlm  hesa  tthoVuhid  long  bdTore.  Tttew  i{Utane«4  sbnw  that 
tlui  colo«kt»,  m;itdlglt>g  <^ilke  applicubUSty  of  thn  Uvft  of  tbo  muilutr  countiy  to  their 
own  «u»tttloa*  and  drcwmifcaticc*,  <iW  »ot  conUoo  UxutmJm  to  very  iUitt  and  nanow 
lUnit*."   I  Tuckei**  BUcJcutonc,  (1803,)  p.  S8S. 

♦  The  KogiUli  judge*  nt>i  tlw  A»>mc*n  j»rW:(  agreed  tip^jo  tirlo.  pobt*  they 
dltoffrettdl  ooljf  In  dfttiring  the  lft«(r  from  tUffo«r4i?  KjotwM,  Holt  4ivJd— *'  Iht'JM  V»vt» 
oT  Maatrnd  do  not  extend  to  I'tfitinia  y  hdng  a  eoB^juwdi  oo»kirj,  their  ta*'  \i  •what 
the  hlng  pkaMn.**  Se«  an/e,  p.  ISS  and  note.  'Ilia  c«}on!»l  gbvttmmeata  Mtcribed 
the  exua«£»c«  of  alavetj,  In  tlteJr  mpoctive  territories  to  thdr  own  Juridical  acti&a 
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leges  of  Engliebmen*  to  colomats  of  English  or  Buiop^an  race, 
a  principal  one  of  which  was  certainly  the  right  of  property,  or 
to  its  possession  and  eDjoyzoent.  The  extent  of  the  rights  thus 
guaranteed,  was  aoquestionably  determined  by  common  law.* 
But  this  common  law  could  only  be  one  which  had  a  national 
authority  and  recognition,  or  which,  in  operating  as  a  personal 
law,  was  the  same  iu  all  parts  of  the  Empire.*  As  has  been 
shown,  if  the  right  of  the  master  In  respect  to  the  slave  had,  hx 
the  several  colonies^  a  common  law  character,  or  was  not  de- 
rived from  legislative  enactment,  it  was  not  therefore,  necessa* 
rily,  also  a  right  protected  by  common  law  operating  with  na- 
tional extent/  As  has  been  shown  in  the  preceding  two  chap« 
ters,  this  law  during  the  later  part  of  the  colonial  period  at 
least,  if  not  during  the  seventeenth  century  also,  mainteuned 
slavery  only  in  the  case  of  heathen  Africans  and  Indians :  and, 
when  Christianized  or  baptized,  their  condition  depended  upon 
the  local  law  of  that  part  of  the  Empire  in  which  they  were 
domiciled. 

§  2^16.  Although  the  isvoluutary  servitude  of  Indians  and 
negroes  is  the  seveml  colonies  originated  under  a  kw  not  pro- 
mulgated  by  leg^shition,  and  rested  upon  prevalent  views  of 
universal  jurisprudence,  or  the  law  of  nations^  supported  by  the 
express  or  implied  authority  of  the  home  Government,  yet  it 
is  evident,  from  the  historical  sketch  of  those  views  which  has 
herein  been  given,  that,  when  negroes  and  Indians  became  the 
permanent  inhabitants  or  the  colonial  jurisdictions,  and  had  be* 
come  ^  portion  of  a  Ohristian  population  by  baptism  or  con- 
version, many  doubts  must  have  arisen  in  respect  to  their  legal 
condition.  Being  also  a  condition  entirely  different  from,  and 
in  marked  contrariety  to,  any  known  to  the  personal  law  apply- 

'  AHtt^  %  ISO.  §$  187,  iSa  *Anle^  $  1S6. 

*AM«,  §  188.  Aitd  it  mav  b«  tncHc^otMid  bercv  ibtA  tlte  okim  of  a  power  b  iho 
coloaiiit  <3«venm«e»M  to  ettuilbit  the  lotcodt»tioa  of  he&thetk  negro  from 
abmatt,  wiu  o«e  of  th«  dedftnd  ksou  of  tbci  Revolattoo.  Wiii*b*«  ApfXMl,  jw  817,  M 
WW  deobvr^  h$  .Mr,  BnHtot  ic  tih  •{)««(!};  vtx  tha  cetf  UbfioQ  with  Ameriofl.  ts^  tibst 
the  Imperial  rciWiO  tMiver  jottineci  ou  the  'Am  tit  Mc^uing  to  iJbo  ooirfhti;  d.V'^^tt* 
mom  liiw  rigbt,  btit  <m  Avowed  motives  of  aiiktium!t  pMe^  tbft  ^tiMt  of  t^rhUh 
xnutsluinta.  Se«  Potitloaof  U*  of  BuMCMOt,  V*.,  Aptil,  Vd'A;  is  1**:^$  App. 
p.  AS;  JeflSmoo'f  find  <imft  of  tlte  docuuratioa  of  laoqioadenoe  ,*  prMmMt)  to  Ossat. 
ofVft.,  JtmeSS,  mS^jMwt;  vaAmie,  $SN>3,  a, 
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ing  to  tbo  European  coloniafc,  skvexy  cotild  not  long  continue 
unnoticed  in  the  local  legislation,  and  enactments  of  very  early 
dato  may  be  found  in  all  the  coloniea,  some  recognising,  extend- 
ing and  modifying  the  rights  and  obligations  which  should  ac- 
company its  existence,  and  others  marking  more  distinctly  that 
difference  of  privilege  between  the  inhabitants  of  different 
races,  whether  bond  or  free,  the  origin  of  which  has  been  al- 
ready  shown.* 

§  217,  It  is  not  intended  to  pment  this  chapter  as  contain* 
ing  a  complete  catal(^o  or  description  of  the  various  colonial 
enactments  which  might  be  taken  to  create  or  modify  the  oppo- 
site conditions  of  freedom  and  bondage.  A  very  impeifect 
sketch  or  memorandum  only  of  this  l^slation  is  here  proposed ; 
one  which  may  show,  in  part,  the  recognition  of  the  personal 
rights  of  the  free  inhabitants  and  the  legislative  support  given 
to  the  condition  of  slavery  and  to  the  civil  disabilities  of  per- 
sons of  the  African  and  Indian  races :  mdicating,  in  some  de- 
gree, the  progress  or  decline  of  domestic  slavery,  as  an  element 
in  the  civil  state,  and  the  power  exercised  by  the  colonial  Gov- 
ernments in  vaiying  those  two  systems  of  personal  law,  the  na- 
ture and  origin  of  which,  as  laws  of  condition  or  status,  have 
been  described.  The  civil  or  »>cial  relations  produced  by  these 
laws,  however  interesting  and  important  in  a  political  and  ethi- 
cal point  of  view,  form  a  subject  of  inquiry  which  k  not  in- 
cluded in  that  view  of  the  law  which  is  taken  in  this  work ;  und 
the  incidents  of  chattel  slavery  are,  in  their  legal  aspect,  too 
simplo  and  well  known  to  require  their  elucidation  in  connection 
with  the  obrious  bearing  of  the  statutes  theQJsclvcs.* 

*  Ne«Jer.  Fannw,  8  G««.  E.  579;  "  It  U  tlMotvtietUjr,  tttmr;  wHer*,  tttd  b  (hat- 
0ia,  «x|i«i-ifl>tmiaUy,  ttm,  tlutt  ttro  rum  of  m«a  Urlng  togt^tei-,  cm«  in  iJiiO  cWnMer 
w  tmu/m,  And^  oUutr  ia  llto cSnmuAivr  of  iHmtv^  tmxtaotm  MT6m«4  by  t^o  Mme 

IbaJt  wbkb  tMkm  aootl>er  tbo  thro ;  hn%  that,  wban  dattiy  «xii^  Ujo  aoiioot  of  tbo 
two filtww mtan be ja^sal by •  dtttfemtt mom tariterfooa  t.ff.  aaa«t«hleh,u  to  « 
tntama,  l»  ttttttwy  or  smiranv  >B*y  ^  mm*  i^fe.  State  ».  Hall,  3 
Rawkti'  E.  SS2.  A»(l(»»BairelStOF^^'ii<>*^<>f  47>  tH.  10^  {  19, 

*  Ttta  dlsv^diethietl*)^  ia.  i^  f<all«rw£Ag  »b«tr«et«,  of  iMutiealM'  on(»aim'»9iis  md 
legi»l»Ut«  «xpr«seloiis  luut  Imw  ia*dUt  iu;i^>rdbf  (o  cbs  aatttof*  "How  of  tiidt  fad^wiN 
tMnc*  in'^ioaaof^^  wiUt  ttw  aiMOtMdiag  pattioiMt  xf  Ikte  work.  Other  tvtj  UiVtiM 
^0i6i^Hiiits  of  Ut«  eotoakl  tt^^tiwo,  hmniBg  tspodEu  rtfenseoo  to  ikveiy,  may  ha 
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And,  though  the  location  or  investiture  of  the  aovereign 
political  power  from  which  legislation  may  proceed  is  necessarSy 
an  important  element  in  the  quality  of  those  conditions  which 
are  created  by  it,  it  wiU  not  here  be  attempted  to  describe  tho 
origin  and  mode  of  existence  either  of  the  several  local  Govern- 
ments,  or  of  the  political  peoph  of  each  colony,  that  &f  of  that 
portion  of  the  inhabitants  which,  by  the  elective  franchise,  ex- 
ercised the  powers  of  a  body  politic.  These  topics  belong  to 
public  municipal  law ;  and  the  facts  by  which  that  law  is  mani> 
fested,  or  from  which  it  was  derived,  must  be  sought  in  tho 
works  of  historical  writers.  The  general  view  of  the  compara- 
tive extent  of  the  powers  held  by  the  colonies,  or  their  organ* 
had  Governments,  for  the  creation  of  local  private  law,  which 
has  been  given  in  the  third  chapter,  umy  indicat'i  the  connec- 
tion of  that  public  law  with  the  subject  of  this  treatise.  An 
account  of  tho  creatiors  of  the  several  colonial  Governments, 
their  political  organization,  territonal  jurisdiction,  and  juridical 
action  is  given,  with  all  essential  minuteness,  in  Story's  Com- 
mentaries, Book  I :  and  the  fuller  recital  of  the  same  facts  by 
Mr.  Bancroft,  in  his  History  of  the  United  States,  has  peculiar 
value,  in  tMs  connection,  frdm  the  copious  citation  of  the  origi- 
nal authorities  in  the  foot  notes.  To  these  authors  the  reader 
is  particularly  referred.  Since  however  the  possession  by  pri- 
vate person*  of  that  right  which  is  known  as  tlio  ekdive/rasichise 
is,  in  popular  States,  an  important  chaiacteristic  of  condition,  and 
has  a  peculiar  bearing  on  the  questions  of  status  hereinafter 
considered,  the  personal  extent  of  that  franchise,  at  different 
periods,  will  be  noticed. 

Since  the  colonial  l<^8lation  applying  to  chattel  slaves,  is 
frequently  combined  with  provisions  relating  to  conditions  of 
servitude  in  .a  more  general  sense,  including  the  temporary 
bondage  of  persons  tmder  indenture,  whether  whites  or  negroes 
and  Indians,  the  statutes  respecting  "servants"  and  ** servi- 
tude" will  be  cited  with  those  more  strictly  called  "slave 

^na>A  to  Jyfn  Hiliir«*la>  HUtory  <h»  t/oUnd  SUtw-  fin*  lusifT  'Mr.  St«»»4*»  drc«dt 
k  fioiittk  (9  (tUtyofy,  tntt  tb*  view  at  Uw^  ItAai  nvotUi^nA  sftni^io^latKler  the  cuctomwrjr 
•nd  ttataie  !«ir  of  th«  differftut  State^  U  indtououl  *j  e&^nctft  ttwa  mfioy  of  tho 
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laws."  ThowgK  cletach':»l  pottumi  of  statutes  cannot  indiTidu- 
aUy  he  supposed  to  give  th&  full  xac&ning  of  the  enactment, 
yet,  taken  together,  they  may  g^ve  a  tolerably  correct  idea  of  tko 
course  of  legislation^  For  convenience  in  reference},  the  legislation 
of  each  colony  will  bo  given  separately ;  inanorderdetermindl 
more  by  the  connection  in  the  legislative  history  of  the  dif- 
ferent jurisdictions,  than  by  tho  order  of  the  dates  at  which 
their  several  local  laws,  as  of  distinct  portions  of  the  British 
Empire,  may  bo  taken  to  have  originated, — Virginia,  1606 ; 
Maryland,  1632 ;  Massachusetts,  1620 ;  New  Hampshire, 
1679  J  Connecticut,  1636 ;  Rhode  Island,  1638 ;  New  York 
and  New  Jersey,  1664 ;  Pennsylvania,  1680 ;  Delaware,  1691 ; 
North  Carolina  and  South  Carolina,  1663  ;  Georgia,  1732. 

§218.    LeOXSLATIOK  Oi'  VlRUIKlA. 

Tho  legislation  of  Virginia,  affecting  the  condition  of  the 
Indian  and  negro  races,  constituted,  probably,  a  precedent  for 
that  of  the  neighboring  (Kilonics  and  the  newer  southern  States 
of  the  Union,  and  for  that  reason  a  further  abstntct  of  it  is 
here  presented.  Where  other  authority  is  not  mentioned,  the 
eitations  are  from  Hcning's  edition  of  the  statutes. 

The  recorded  legislation  of  Virginia  commence*  w*ith  tho 
year  1619,  when  a  legislative  assembly  was  first  convened.'  In 

'  Mr.  BAnerofV,  in  ihtt  publieatioo  clt<i4  in  the  test,  quotes  fhim  a  MS.  in  bis  |xi«m»- 
»ioj»,  witit!(e4  tlw  "  BrJcfe  DvckrutioR,  Scc^"  of  tlie  Aw-rlent  ?lft«tcr«,''  «av»n{r  that 
ftom  ttwh  plantation  two  ctepuUe*  (Ba>:g«»«e«)  wtoro  Jtlecied  "  hj  tho  Inoabitanta 
tbereof."  It  does  not  appear  by  wtutt  rulo  tbo  inhabitaou  wbo  *h<»M  vota  were  di>> 
eriminatcd. 

Tbe  patant  of  1606  did  not  rettrict  the  logi«lativo  jpover  of  the  governing  couu- 
eila  by  any  reference  to  the  Uwa  of  Euctand.  The  Ifith  article  provider, — "  aUo  wo 
do  for  s«,  oar  h«lrs  and  •twc«.«sor<,  demra  by  theae  prescnta,  that  all  and  erery  the 
peiwm^  being  oar  «ul^t«t  which  ihall  dw«U  and  inhabit  within  avorr  or  any  of  the 
•aid  ttn-ml  cok»iiai  and  plantations,  aad  ereiy  of  ihfiir  vlilSdreo,  which  shall  happen 
to  b«  bora  within  ai^  of  Uie  Urnlts  aiid  predncta  of  the  tatd  tevermi  coloaiea  and  pU»> 
tstkms,  ihall  have  and  enjoy  all  hMrtii^  (iraitcblMa  and  lamanlttet  within  any  of  oar 
other  dMainion*,  to  all  intonts  and  parpoMNi  as  If  they  had  been  abiding  and  bom 
wiUtln  thin,  our  realm  ^En^itd,  or  an^  oti~  °  of  oar  aald  doaiioions.'* 

1  Him.  h'L  S7»  Stith,  app.  p.  I.  The  King**  Attidca.  &o,"--l  Hen.  74,  pro- 
vide for  alterii^  tho  ordiiMnoea  of  the  local  coaacil—'*  ao  always  aa  the  same  altera- 
tions may  be  ntch  aa  may  stand  with  and  be  !n  ttibstaoce  consonant  to  the  bnws  of 
England,  or  the  equity  thereof;  *'  and  declare  that  the  ordinanoss  of  the  crown 
shwld  bf  CO  ectuooan*.  and  ihmt  tboM  of  the  council  in  England  should  bo  aa 
sear  to  common  fawa  of  Enfihod  and  the  equity  thereof  as  moiy  be."  The 
royal  etdhunoe,  1607 — 1  Hen.  78,  Kndto  the  local  coonells  aa  alwaya 
none  of  the  aaid  aefai      *       *     hn  contrary  to  tho  lawi  and  statutes  in 
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tlie  proceedings  of  this  assembly,  recently  first  publislicd  by 
Mr,  Bancroft  from  documents  obtained  from  England,  in  Now 
York  Hist.  Soc.  Coll.,  2d  series,  vol.  iii.,  there  ore  several  en- 
actments respecting  servants  :  p.  346,  that  an  idler  or]|  mna^ 
gate,  though  a  freed  man,  may  be  appointed  to  serve  a  master 
for  Ti^ages  :  p.  350,  for  the  punishment  of  a  certain  servant,  for 
ill  conduct  towards  his  master,  by  pillory  and  whipping :  p. 
352,  servants  forbidden  to  trade  with  Indians :  p.  355,  for- 
bidding marriage  of  servants  without  consent  of  master  or  a 
magistrate,  and  regulating  time  of  ^'^rvice  in  certain  cases. 
There  are  ofclier  provisions  restricting  iHo  intercQurso  of  the 
colonists  mih  the  Indians. 

1630.' — IlesohUion. — "Hugh  Davis  to  be  soundly  wliipped 
before  an  assembly  of  negroes  and  others,  for  abusing  himself 
to  the  dishonor  of  God  and  the  shame  of  Christians,  hy  defiling 
his.body  in  lying  with  a  negro."    1  Hen.  146. 

1640. — "  Robert  Sweet,  to  do  penance  in  church,  accord- 
ing to  the  laws  of  England,  for  getting  a  negroo  woman  with 
child,  and  the  woman  to  bo  whipt." — 1  Hen.  552. 

1642-^,  c.  21,  22. — Provisions  relating  to  runaway  ser- 
vants and  hired  freemen :  c.  26,  how  long  servants  brought  over 
without  indentures  shall  servo :  c.  29,  servitude  for  offences 
abolished  :  c.  40,  forbids  dealing  with  the  servants  or  appren- 
tices of  others.—!  Hen.  253,  257,  259,  274. 

tbls  our  realm  of  Englftod,  or  in  dsrogation  of  our  prerogfttivtt  mynL*  Tho  piUsot 
of  ISOD,  to  the  London  Coimpnny,  Art.  23,  contnlus  a  g««r«nte«  nmUar  to  tliM  in  S«o. 
15  of  6rat  patont,  to  "  subject4  wbkU  thalX  go  and  inhabit  within  tb«  mid  colony, 
Ac,"  of  tito  Uber.<e«of  "iVto  deniutai  oitd  natural  tuMocts  wityn  an/oth«r,  SeaJ* 
Tho  3S4  artlclo  limlt<  tho  legitlattvo  power*  of  tho  couoctls, — "ao  a!waya  as  the  aaid 
ttatntev,  on)iuanc«s,  and  {trMoedlng*,  as  near  as  convenient]/  may  b«,  bo  agreeaM* 
to  the  !aw«,  ttatutei,  government  and  {loUcy  of  oar  tealm  of  tbis  iuaglanii.''  (1  ilea 
96.)  Tho  patent d*  ion  limit*  the  tegta)at{\-o  pow«r,  lee.  7,  to  Uws,  "not  contraij 
to  the  Uws  and  statutes  of  this  our  realm  of  Engbnd."  Sections  14  and  15  are  t«> 
markable  for  giving  special  powers  to  the  council,  to  seizo  and  punish  various  Uods  of 
laborers  for  mtffts  on  their  desertion. 

3lr.  BasKr^  (quotes  from  **Briefo  Dcclaxutlon,  <tat«»«at  tbat  in  ISId  (Im 
new  govtiwr,  bir  Geo.  Yeardloy,  under  bm  inst»ti««*ioai,  givta  by  the  Cotopatgr  ia 
England,  proclaimed,  '*  that  those  cmeil  lawos  by  which  wo  bad  too  longe  btan  gor- 
emed,  wars  now  abroeatod,  and  that  wo  wore  to  bo  govented  by  those  free  Uwm 
which  his  Hsjefties  subjectes  lire  under  In  Englande^" 

*  }  iiild.  1^08.  *'  Orders  wero  at  the  same  time  (1633)  seat  to  Vlrglolft  for  »  good 
underitaoding  between  the  two  colenie*,  and  that  neither  should  eatettsla  fugitives 
flrom  the  other." 
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1649,  c.  2. — Declares  oil  imported  male  servants  to  be 
tithables.* 

1$54~6,  c.  6. — For  indenturing  Irish  ftervants.  1  Hen.  411. 

1565-6,  c.  1. — Indian  children  in  faraiUes  of  colonists,  not 
to  be  slaves. — 1  Hen.  396. 

1667,  c.  85.— Provisions  of  1654-5,  c  6,  extended  to  all 
alien  servants. — 1  Hen.  471. 

1667-8,  c.  16. — Penalty  for  servants  running  away,  and 
remedy  for  servants  who  may  be  misused  :  c  18,  courts  to  de- 
termine indenturing :  c.  46,  What  persons  are  tithahh — "  all 
male  servants  hereafter  imported  into  this  colony,  &c.,  liable  to 
pay  countiy  levies,  and  all  negroes  imported  whether  male  or 
female,  and  Indian  servants  male  or  female,  however  procurcdj, 
being  sixteen  years  of  age,  &c."  (this  act  further  expluined  by 
1661-2,  c.  54)  :  c.  48,  transfers  of  the  service  of  In^an  children 
prohibited :  c.  56,  noe  coUonie  servants — "  that  no  person  for 
anie  offence  alreadic  committed  sliall  bo  adjudged  to  serve  tho 
coUonie  hereafter." 

1559-60,  c.  13. — Kepeals  act  indenturing  aliens  in  sorviw 
(1657,  c  85,) — "  that  for  the  future,  no  servant  coming  into 
the  countiy  without  indentures,  of  what  Christian  nation  soever, 
shall  serve  longer  than  those  of  our  owne  coxmtry  of  like  age  :  c. 
15,  an  act  for  the  pay  of  Dutch  masters  of  vessels  bringing 
in  runaway  servants  (refers  to  articles  of  peace,  lately  conclu- 
ded with  the  Dutch)  :  c.  16,  encouraging  importation  of  "  negro 
slaves "  by  "  the  Dutch  and  other  stranger8."---l  Hen.  538, 
539,  540. 

1660. — Upon  refusal  of  the  Indians  of  a  certain  tribe  to 
satisfjT  a  certain  award  against  them,  so  many  of  them  as  the 
court  shall  think  fit  shall  be  apprehended  and  ^Id  into  a 
foreign  countiy. — 2  Hen.  15. 

*  TGtiktUw  irora  nmo&t  u«a*e<i  for  a  poU-tux,  oihonriM  caUe<d  iha  "  coontiy 
teTiM."  At  fint,  only  fn*  «Mt«  penon»  w«r«  tithabl*.  The  Uw  o{  1845,  e.  4,  pto* 
viiktd  fi>r  •  tax  on  |w«f«ftj  aw!  Uibablo  pcrfont.  Bjr  1048,  e.  6,  proneny  waa  rcleat- 
•4  as4  taxM  knried  tfefy  m  Uw  tilhal^  at  a  tptai&ei  poU-tax.  Ttwrefura  by  claaa- 
ioganrraaU  or  ilam  *a  tiUiab}««,  Uto  law  attnbatet  to  tb«m  legal  Mraotutlley,  or  a 
a»«tab«fslilp  ia  tba  toeia)  atata,  InoowUtoni  with  the  cotvUtion  of  a  cKatte)  or  proper- 
ly. That  me  white*  above  the  aga  of  4ste«a  y«*r«  were  tithablet,  in  thU  muw  or 
the  wwd,  $t>c  Bereriey,  p.  218 :  lnw»  of  1661—3,  c.  54  ;  1738,  e,  8,  §  3,  1748.  c  81, 
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1660.  c.  22,  1660-1,  c.  10,  1661-2,  c.  15,  98,  101, 102, 
103,  104, 105. — VarioQs  pronsions  for  ptmishment  of  runaway 
servants,  mostly  by  extending  their  period  of  service  ;  for  pre* 
vention  of  cruelty  of  masters,  &c  :  c.  15,  entitled,  Burial 
aervanta  or  others  pnvatdyy  prohibited  :  c.  54,  What  per- 
sona are  tithable, — ^2  Hen,  118. 

1661-2,  c.  138— Concerning  Indians — (margin)  "  This  act 
appears  to  bo  a  digest  of  the  former  laws  relating  to  the  In- 
dians which  are  very  numerous." — Enacts  that  what  English- 
man trader  or  other  shall  bring  in  any  Indians  as  servants,  and 
shall  a^igne  them  over  to  any  other,  shall  not  scU  them  for 
slaves,  nor  for  way  longer  time  tlian  English  of  the  like  ages 
should  serve  by  act  of  assembly." — 2  Hen.  143.  Injuries  done 
them  to  be  remedied  by  the  laws  of  England,  as  if  they  had 
been  done  to  an  Englishman.   See  abstract  in  1  Hildr.  515. 

1661-2. — ^Beciting  that  a  "  Powhatan  Indian  sold  for  life 
time  to  one  L.  S.,  by  the  King  of  Wainoke  Indians,  who  had 
no  power  to  sell  him,  being  of  another  nation,  it  is  ordered  that 
the  said  Indian  be  free,  ho  speaking  perfectly  the  English 
tongue  and  desiring  baptism." — 2  Hen.  155. 

1661.  March. — The  Committees  report  that  the  grc4it  loss 
and  damage  sustained  by  Mr.  WiUiam  Dromond  through  the 
injustice  done  by  the  court  of  Boston  in  New-England  ought 
to  be  repaired,  and  since  the  said  court  have  returned  no  satis- 
factory axiswer  to  the  letter  of  the  honorable  governor  and 
council  of  Virginia,  wee  are  necessitated  to  find  the  least  of 
ill  expedients  to  repair  the  said  Mr.  Dromond  ;  it  is  therefore 
ordered  by  this  present  grand  assembly,  there  be  seized  to  the 
value  of  iforty  pounds  sterling  money,  out  of  the  estate  of  some 
persons  relateing  to  tlie  said  government  of  Boston,  which  is  in 
consideration  of  wages  due  for  such  a  servant's  time,  as  was 
illegally  cleared  from  the  said  Dromond's  employ  in  New-Eng- 
land, and  doe  accordingly  order  the  same,"   2  Hen.  158. 

1662.  c.  12. — **  Wliereas  some  doubts  have  arisen  whether 
children  got  by  any  Englishman  upon  a  negro  woman  should 
be  slave  or  free.  Be  i/,  <&c.,  that  aU  children  borne  in  this 
country  shall  be  held  bond  or  free,  only  according  to  the  condi- 
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lion  of  tho  mother:"  By  o.  13,  women  serviuit^  whose  common 
employment  is  workmg  In  the  ground,  ar®  made  tilhable. 

1663/  0.  8. — ^That  runaways  be  putsned  at  the  public  ex> 
pense,  '<and  In  case  the  said  iVigitim  shall,  notwithstanding 
such  pursmt,  make  an  escape  to  any  of  the  Dntch  plantations, 
it  is  enacted  that  letters  be  ^?ritten  to  the  respective  govenioni 
dp  those  plantations  to  make  seisuro  of  all  such  iUgiti?e  ser* 
»ant%  &c"—- 2  Hen.  18t. 

0,  0, 10.—- Bespectingaervants*  time,  and^mnawavs. — 
2  Hen.  239. 

1667.  0.  3. — *^  That  the  conferring  of  feaptfsme  doth  ndt 
alter  the  condition  of  the  person  as  to  his  bondage  or  fko^Som^ 
that  divers  masters,  ilreed  from  this  doubt,  may  more  care- 
fully endeavour  the  propagation  of  Christianity,  &c/'— 2  Hen. 
260. 

1669.  e.  h  An  cm^  abrnd  the  csmaii  MUhiff  of  slaves. — 
"  Whereas  the  only  law  in  force  for  the  pimishment  of  refrac- 
tory servants  resisting  their  master,  mistress,  or  overseer,  can* 
not  bo  infitcted  upon  negroes  [sktves  are  here  meant,  because 
the  law  referred  to— 1661-2.  c.  104 — ^punishes  such  servamts  by 
extending  their  ^me],"  nor  the  obstinacy  of  many  of  them  by 
other  than  violent  means  be  suppressed.  J3e  ii,  d;c.,  if  any  slave 
resist  his  master  (or  other  by  Ids  master's  order  correcting  him) 
and  by  the  extremity  of  coercion  should  chance  to  die,  that  his 
death  shall  not  he  accounted  felony,  but  the  master  (or  that 
other  person,  &o.)  bo  acq^ultted  from  molestation,  since  it  can- 
not  be  pr^umed  that  prepensed  malice  (which  alone  makes 
luurder  felony)  should  induce  any  man  to  destroy  his  own  es- 
tate. 2  Hen.  270.-~BeHmacted  1705,  c  40.  1723.  c.  4,  1748, 
0.  31.  Bepealed  1788,  ^  23.  v.  2,  Tucker's  Bla.  app.  46. 

1670.  c,  3.  ElidimofBurgmeBhijwhamt.  "Whereas  the 
usual  way  of  chuseing  buigesacs  by  the  votes  of  all  persons  who 
haveing  served  their  time  ate  firemen  of  this  country,  d^c.  dire, 
and  whereas  the  lawes  of  England  grant  a  voyce  in  such  elec* 
tion,  ^nly  souch  as     their  estates  r«al  or  personall  have  inter- 
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est  enough  to  bye  them  to  the  endeavour  of  the  pubUquo 
good/'^-^nacts  that  *'sone  but  fifrecholden)  and  housekecpeirs" 
shall  have  votes,   [Comp.  law  1723,  c.  4.] 

•  '  c,  5.  "  Whereas  it  has  been  questioned  whether  ladiasB 

or  screes,  manumitted  or  othewiso  firce,  could  he  capahle  of 
purchasing  Chnstian  servaatB,  it  Is  enacted  that  no  n^iro  or 
Indtan^  though  l»iptissed  and  enjoying  tbeii  own  freedom,  ahali 
bo  capable  of  any  such  purchase  of  Christia'sis,  but  yet  not  de- 
barjved  from  buying  any  of  their  own  mtkn c,  12,  "  whereas 
some  diftputes  liave  arisen  whether  Indians  taker.  In  war  by  any 
other  nation,  and  by  that  nation  that  taketh  them  sold  to  the 
English,  are  servants  for  life  or  term  of  years,  it  is  resolved  and 
enacted  that  all  servants  not  being  Christians,  imjijorted  into 
this  colony  by  shipping,*  shall  be  slaves  for  their  lives ;  but 
what  shall  come  by  land  3hall  serve,  if  boys  or  girls  until  thirty 
years  of  age,  if  men  or  women,  twelve  years  and  no  longer/' 
2  Hen.  280, 283.  1670,  ap.  20— extmt  from  the  iccords  of  the 
general  conrt,  2  Hen.  509,  Hist,  Doc.  margin^**  GomkiB 
(called  'jail  birds*)  irom  the  prisons  in  England,  not  permitted 
to  be  landed  in  Vli^nia." 

167X.  c.  7.  "That  any  strangers  desiring  to  make  this 
country  the  place  of  their  constant  residence,  may  upon  their 
petition  to,  &c,,  and  taMng  the  oaths  &c.  to  lus  majesty,  he  per- 
mitted  to  a  natnralimtion,  &c.  *  <*  Provided  that  the  benefit 
of  such  natxitalijs&tion  be  con&ned  and  esteemed  to  extend  only 
to  tlie  government  of  Vii|finia,  beyond  which  this  grand  assem- 
bly pretmd  t4>  noe  authority  of  warranting  its  sufficiencio,  &c/' 
2  Hen.  289. 

1676.  c.  1.  (0/  Xtaw$  under  J3aco»'8  vmirpaiion.)  An  ad 
for  cany^iig  on  warre  ngainsi  the  barbarous  Jtidiam — "That 
all  Indians  taken  in  wr.rre  be  held  and  accounted  slaves  duresi^ 
life  "2  Hen.  346. 

*  Sff^ngf  v»mn  to  refer  to  oc^roes ;  hat  it  is  niP|>ot«d  that  aWat  this  tiRie  ImlUot 
vera  immMrtna  Into  Kow  E^knd  a»d  Virgitaa,  tu  OMm.  iVom  Uto  \Vm  ZntUM  mi  tb» 

Doo^iaftBtt,  ISTO,  3  Ilea.  SI{:.~.Biftg»{ri(ui  to  Otci  Oovemor  of  Viistnia, 
•aInnUtcMi  by  tl»9  I#ordi  Contmtsiltmeri,  &c.  Bir  answera  toqaevtloiu  16  osd  10,  it 
•ppcaw  «»M  of  40,000  vmm»,  there  wwc  8,000  **Hm:k  dttm,  Ckrklim  m-ttmU, 
md  tliat  Ht8  fwtly  Smmlgnitioa  of  Mmnt«  wm,  alraat  1,SOO»  of  l^lttoii  noet  tue  £«^b, 
fow  Seott^t,  ftad A>w«r       mi  ootabove  tir^Hr  tbreo  idilptofottgiow  io  wsfvajmn,* 
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1076—7.  'Order  that  Indian  captives  takfin  by  soldiers  in 
war  should  he  the  property  of  such  oaptors.  2  Hen*  404— and 
note  and  I679|  c.  1;  to  the  same  effect  2  Hen.  432,  440. 

2080.  0.  2.  An  act  for  m^ralimtion  by  Oov&nwr^  &c. 
c.  *tf  An  aci  ascertaining  the  Hme  wheii  neffroe  children  Mil  be 
tlfihtdfh.  0.  8,  An  ad  lycensing  a/ree  irttdc  wUh  the  friendly 
Indiam,  c.  10,  An  ad  for  prepeniinff  negroes  imurrecHons. 
*^  Whereas  the  iiequent  meeting  of  considerable  numbers  of  ne- 
groe  slaves  under  pretence  of  feasts  and  burialls  h  judged  of 
dangerous  con8equence/'---enacts  that  no  negro  or  other  slave 
sliall  carry  arms  or  go  from  phmtation  without  certificate,  and 
if  such  shall  presume  toM  up  his  hand  in  opposition  against 
any  Christian,"  shaU  be  punished  with  thirty  lashes.  (See  I 
1^48,  c.  38,  §  20.)  "  That  if  any  negro  or  other  slave  shall 
al»fcnt  himself  from  his  master's  service  and  lye  hid  and  lurk- 
ing In  obscure  places,  committing  injuries  to  the  inhabitants, 
and  shall  resist  any  person  or  persons  that  shall  by  lawful  au* 
thortty  be  employi^  to  apprehend  and  take  the  said  negrce,  that 
then,  In  case  of  such  resistance,  it  shall  be  lawful  for  such  per* 
son  or  persons  to  kill  the  said  negroo  or  slave  soe  lying  out  and 
resisting,  &c.  2  Hen. 464^ 480, 481,  (continued,l705,  c  .49, 8^.37.) 

1082,  c,  1. — An  act  io  repeak  a/omur  law  making  Indians 
and  others  Hen.  490.  Preamble,  after  reciting  act  of 

1670,  c.  12,  and  for  as  much  as  many  negroes,  moores,  mol* 
latoes,  and  others,  borne  of  and  in  heathenish,  idollatrous,  pa^ 
gan,  and  Mahometan  parentage  and  country,  have  heretofore 
and  hereafter  may  be  purchased,  procured,  or  otherwise  ob- 
teigned,  as  slaves,  of,  from,  or  out  of  such  their  heathenish 
country,  by  some  well-disposed  Christian,  who,  after  such  their 
obteining  and  purchasing  such  negroe,  moor,  or  molatto  as  their 
slave,  out  of  a  pious  iseale  have  wrought  the  conversion  of  such 
slave  to  the  Christian  faith,  which  by  the  laws  of  this  counti^ 
doth  not  manumit  them  or  make  them  free,  and  afterwards  such 
their  conversion,  it  hath  and  may  often  happen  that  such 

'  Tht  tlttrd  dbamr,  to  e^M,  tX  VirgiaU  {•  cbit«4  OcUkvt  10,  16?6.  Uto  nio«t 
tn|>i>itM»otMM}»coim«Mttkoiri  tI»o  iit)t|«ctU-~**d(K4AT«  tucA  grftot  that  itli  tlvct 
aiabkets  tXxt»,<m  htHm  wsA  vmmm  tarn  titno  to  tkao  iabubitiog  ^Mn  otir  oalmty 
gnd  jplwttwioa  of  Vir{^a^  Aa&\  fasvot^glr  immtdUftte  <te|p<n>d<»QC«  upoo  tlte  Crowo  ^ 
Engiind,  voder  lb»  tm.,  «b.  S  Hea.  .^9. 
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maater  or  nwner  of  auch  alave  being  some  reason  is&roed  to 
bring  or  send  such  sIato  into  tbis  cotintry  to  sell  or  diBpose  of 
for  bis  necesmtf  or  advantage,  be,  the  said  master  or  owner  of 
such  servant,  which,  notwithstanding  his  conversion,  is  really 
his  slave,  or  bis  factor  or  agent  must  he  constrained  either  to 
carry  back  or  export  ag^e  the  said  slave  to  some  other  place 
where  they  may  sell  him  for  a  slave  or  else  deport  £tom  their 
just  right  and  tytle  to  such  slave,  and  sell  hfmi  here  for  noe 
longer  time  than  the  English  or  other  Chrises  are  to  serve, 
to  the  great  loese  and  damage  of  such  master  or  owner,  and  to 
the  great  discouragement  of  bringing  In  such  slaves  for  the  fu- 
ture, and  to  noe  advantage  at  all  to  the  planter  or  buyer ;  and 
whereas  alsoe  those  Indians  that  are  taken  in^warre  or  other- 
wise by  our  neighbouring  Indians,  confederates  or  tributaries  to 
his  msjestie  and  this  lus  plantation  of  Tirginia,  are  slaves  to  the 
said  neighbouring  Indians  that  see  take  them,  and  by  them  are 
likewise  ^Id  to  his  majesties  subjeots  here,  as  slaves.  Bee  it 
therefore  enacted  by  the  govemour,  councell,  and  buigesses  of 
this  general  assembly,  and  it  is  enacted  by  the  authority  afore- 
said,  that  aU  the  said  recited  act  of  the  tHrd  of  October,  1670, 
be  and  is  hereby  repealed  and  made  utterly  voyd  to  all  intents 
and  purposes  whatsoever.  And  be  it  lurther  enacted  by  the 
authority  aforesaid,  that  all  servants  except  Turkcs  and  Moores, 
whilst  in  amity  with  his  majesty,  which  firom  and  alter  publica* 
tion  of  this  act  shall  be  brought  or  imported  into  this  country 
either  by  sea  or  land,  whether  negroes,  Moors,  tnollatoes  or  In* 
diana,  who  and  whose  parentage  and  native  country  are  not 
Christian  at  the  time  of  their  first  purchase  of  such  servant  by 
some  Christian,  though  afterwards  md  before  such  their  im* 
portation  and  bringing  into  this  country,  they  shall  be  converted 
to  the  Christian  imth ;  and  all  Indians  which  shall  hereafler  be 
sold  by  our  neighbouring  Indians,  or  any  other  trafiqueing  with 
us,  as  for  slaves,  are  hereby  sludged,  deemed^  and  taken,  and 
shafi  be  adjudg^,  deemed,  and  taken  to  be  slaves,  to  all  intents 
and  purposes,  any  law,  usage,  or  customs  to  the  contrary  not- 
withstanding." This  pro^siott,  re-enacted  in  nearly  the  same 
terms  in  the  revisions  of  If  05.  c.  49,  §4. 1753,  c.  2. 


236 


LAWS  OP  vmOfNIA. 


IBBZf  0.  2. — An  cusi  dedaring  Indian  ioomen  Kermnia  itih- 
oJMeB.'^WhermB  it  hath  bocn  doubted  whether  Indian  women 
somntR  sold  to  the  English  above  the  age  cf  sixteene  yeares  bo 
tfthable.  Be  it,  Ac,  that  alt  Indian  women  are  and  shall  be 
iythablea,  and  ottght  to  pay  leviea  in  like  manner  m  negroe 
women  brought  Into  this  countiy  doe  and  ought  to  pay. 

1682,  c.  S.'-'An  additional  act  for  the  better  preventing  in- 
mmctions  hj  negroe8,'-^2  Hen.  490,  492. 

1084^  c  3. — An  act  repealing  act  concerning  the  pursuit 
of  runawayai"  (1663,  c.  8),  because  found  **  by  experience  to 
bo  inconvenicnte." — 3  Hen.  12. 

1591,  c,  9. — An  <kdt  for  a  free  ii-ade  vnth  Indians. — (He- 
mng*s  note.) — "  This  act  was  re-enacted  in  the  rovisal  of  1705, 
and  again  in  the  edition  of  1733,  in  which  last  it  forms  sect.  12, 
of  ch.  52.  This  is  the  same  law  on  which  the  old  general  court 
first  founded  their  decision,  that  the  right  of  making  slaves  of 
Indians  was  taken  away ;  though  at  that  time  it  Imd  not  been 
discovered  that  the  act  existed  aa  far  back  as  1601.  The  Su- 
preme Court  of  Ap|>cals  have  since  extended  the  principle  to 
cases  where  Indians  were  brought  in  between  1691  and  1705.* 
c  16.— ^»  ad  for  suppressing  ouVying  efaves. — That  such 
slaves  shall  be  arrested  by  the  shori^  or  a  justice's  warrant ; 
that  in  cose  of  resistance,  &c.,  **  in  such  cases  it  shall  and  may 
bo  lawfttll  for  such  person  or  persons  to  kill  and  dtstroy  such 
negRHMi,  mulattoes,  and  other  slave  or  slaves  by  gunn  or  any 
otherwaiso  whatsoever."  Compensation  to  be  mode  to  master 
in  such  case.  And  for  prevention  of  thai  abominable  mixture 
and  spurious  »^ue,  which  hereafter  may  encrease  in  this  do- 
minion, 08  well  by  negroes,  mulattocs,  and  Indians  intermar- 
lying  with  Etif^ish  or  other  white  women,  as  by  their  unlawful 
accompanying  with  one  another.  Se  d^c,  That  for  the  time 
to  come  whatsoever  English  or  other  white  man  or  woman  being 
f5fee  shall  intennarry  with  a  negroc,  mulatto,  or  Indian  man  of 
woman,  bond  or  free,  shall  within  three  months  aflcr  such  mar- 

♦  Sm  Httdljdjw  r.  W»t«A««,  I  Ttm,  and  MonfordiV  R.  p.  I3t>;  PalUi  and  dlt  *. 
ma  149;  B<itt«.B««tt«},iMtu>foitr«tt.it.309}  siMt,  I  UetuStot 
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mge  bo  banished  and  lemovcd  from  this  dominion  for  ever,  and 
t«hat  iho  Justices  of  each  raspeetive  countie  within  ihw  do- 
minion make  it  their  particular  care  that  this  act  be  put  in  ef- 
fectual execution/'  Other  provisions  are :  white  women  having 
a  bastatd  by  a  negro  or  mulatto,  to  \i&y  £15  sterling,  in  default 
of  payment  to  be  sold  for  five  yearn,  such  bastard  to  be  bound 
by  cluirch  wardens  till  thirty  years  of  age.  Servant  women  of- 
fending, to  bo  Ukewise  sold  after  the  expiration  of  their  term  of 
ser'  Ice.  And  for  as  muck  ae  groat  inconveniences  may  happen 
to  this  eoimtry  by  the  setting  of  neg:  oes  and  mulattoes  free,  by 
their  either  entertaining  negro  slaves  from  their  master's  service, 
or  receiving  stolon  gCKKis,  or  being  grown  old  bringing  a  charge 
upon  the  country ;  for  prevention  thereof,  Be  ii,  <£a,  That  no  negro 
or  mulatto  be,  after  the  end  of  this  present  session  of  assembly, 
set  free  by  any  person  or  persons  whatsoever,  unless  such  person 
or  persons,  their  heirs,  «^^^;-)utors,  or  administrators  pay  for  the 
tmnsportatiott  of  such  negro  or  negroes  out  of  the  country  within 
six  months  after  such  setting  them  £reo,  upon  penalty  of  paying 
ten  pounds  sterling  to  the  church  wardens  of  the  parish  where 
such  person  shall  dwcD,  with  which  money  or  so  much  thereof 
OS  shiUA  be  necessary,  the  said  church  wardens  are  to  cause  ik^ 
said  negro  or  mulatto  to  be  transported  out  of  the  country,  iie, 

1080,  c.  3. — An  ad /or  ihemm'e  spetdy  jpro«ecutton  of  9laP€9 
eommiUing  capital  mme«. — This  is  the  JirH  law  constituting 
a  tribunal  expressly  for  the  trial  of  shivee."— Maig.  note.) 
Whereas  a  speedy  prc-oecution  of  negroes  and  other  slaves  for 
capital  o0ences  is  absolutely  necessarie,  that  others  bdng  detered 
by  the  condign  punishment  infiictcd  on  such  offenders  may  vig- 
orously pro<}eed  in  their  hiboui«  and  be  affrighted  to  commit  the 
like  crimes  and  offences ;  and  whereas  such  prosecution  has  been 
hitherto  obstructed  by  reason  of  the  cliatge  and  delay  attending 
the  same ;  Be  it,  Sso.*'  Slave  committing  a  capital  offence  to 
be  committed  to  the  Jail  of  the  county ;  sheriff  to  give  notice  to 
the  governor,  **  who  is  desired  and  impowerod  to  issue  out  a  com- 
mission of  0^  and  Urminer  directed  to  such 'persons  of  the 
said  county  as  he  shall  think  fitt,  which  persons  forthwith  after 
the  receipt  of  the  stud  commission  are  tequiied  and  commanded 
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publicly  at  the  court  house  of  the  said  county  to  oaxiae  the  of* 
fender  to  be  .arraigned  and  indicted,  and  to  take  for  evidence 
the  conftanon  of  the  party,  or  the  oaths  of  two  witnesses,  or  of 
one  with  pregnant  oiroumsianccii,  without  the  solemnitie  of  juiy, 
and  the  offender  being  found  guilty  as  aforesaid,  to  pass  judg- 
ment 88  the  law  of  England  provides  in  the  like  cose  and  on 
such  judgment  to  awanl  execution."  See  1705,  o.  11. 

168^  0. 12.^ — An  ad  /or  laying  an  impmtion  upcn  aervanis 
and  davta  im}torUd  into  this  counify,  do. — 3  Hen.  193.  For  a 
history  of  the  legislation  of  Virginia  imposing  duties  on  imported 
fdaves,  and  titles  of  twenty-three  several  statutes  from  this  date 
to        see  2  Tucker's  BL,  App.  49. 

c.  2.—Jfi  ad  regiUaiing  eZecftoris,  <0c.— 3  Hen.  236, 
Set.  3  enacts  that  "every  ficeholder"  shall  appear  and  vote 
under  a  penalty.  4.  Excepts  from  the  obligation  and  right  any 
freeholder  "  being  a  feme-sole  or  feme-covert,  in  tact,  under  age, 
or  recusant  convict.  6.  **  E\  eiy  person  who  hath  an  estate,  ^c, 
shall  be  accounted  a  freeholder." 

1705^  c.  4. — An  ad  dedaring  who  shall  not  hectf  t^jffice  in 
this  eountrg.^S  Hen.  "  That  no  person  whatsoever  al- 
ready convicted,  or  whvjh  shall  hereai^r  be  convicted,  &c.,  of 
treason,  murther,  felony,  &c.f  &Cf  nor  any  negro,  mulatto,  or 
Indian,  shall  from  and  after  the  publication  of  this  act  bear  any 
office  ecoledastieall,  dvili,  or  militaiy,  or  be  in  any  place  of 
public  trust  or  power,  within  this  her  majesty's  colony  and  do- 
minion of  Virginia,  and  that  if  any  person  convicted  as  aforesaid, 
or  negro,  mulatto,  or  Indian  shall  presume  to  Ukft  upon  him, 
and  hr  clearing  all  manner  of  doubts  which  hereafter  may 
happen  to  arise  upon  the  construction  of  this  act,  or  any  other 
act,  who  shall  be  accounted  a  mulatto.  Be  «f,  dtc,  That  the 
child  of  an  Indian,  and  the  child,  gmndchild,  or  great  gmndchild 
of  A  negro  shall  be  deemed,  accounted,  held,  and  taken  to  be  a 
mulatto."  No  provision  against  their  voting,  o.  7, 3  Hen.  258, 
re-enaots  the  law  of  1661-2,  c.  54,  respecting  tithables. 

 c  11.* An  ad  /or  ihe  apeedy  and  eaty  pfostcalion  of 

sUxoes  committing  eapOaU  crimtB. — 3  Hen.  269.  Simikur  to  the 
act  of  1692, 0. 8,  but  compensates  the  owner  upon  the  conviction 
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of  the  slave.   c.  12.    An  oot  to  prevent  the  clandestine 

transportation  or  canying  of  persons  in  debt,  servants  and  slaves, 
ont  of  this  colony."— 3  Hen.  270. 

 c.  19. — An  <nct  /or  estabhshing  the  general  covrt,  do 

In  §  31,  "  That  Popish  recusants,  convict  n^roes,  mulattoes, 
and  Indian  servants  and  others,  not  being  Christians,  shall  be 
deemed  and  taken  to  be  persons  incapable  in  law  to  be  witnesses 
in  any  coses  whatsoever/' 

— — •  c.  23. — Jn  ad  dedating  the  negro,  mukUtOf  and  Indian 
slaifea  unihin  this  dominion  to  he  reaiesiatc. — 3  Hen.  333,  sec.  1. 
The  words  are,  "  to  bo  real  estate  (and  not  chattels)."  This 
aSectod  slave  property  only  under  the  laws  of  descent  and  de« 
vise,  judgments,  executions,  &c.  See  Ohbn  v.-Bespass,  1  Mun* 
roe's  R.  28. 

 c.  45. — An  ad/or  naiur(di!uUion,"-3  Hen,  434,  sec.  1. 

Aliens  may  be  naturalized  by  "  the  governor  or  commander-in- 
chief  of  this  colony  and  dominion,"  Sec.  7  "  Provided  that 
nothing  in  this  act  contained  shall  be  construed  to  enable  or 
give  power  or  privilege  to  any  foreigner  to  ^'aO  or  execute  any 
matter  or  thiiag,  which  by  any  of  the  acts  made  in  England 
concerning  her  majesty's  plantations  he  is  disabled  to  do  or  exe- 
cute." 

 c  48. — An  ad  concerning  marriages. — 3  Hen*  441. 

§  6.  Servants  not  to  marry  without  consent,  &c.  Penalties. 

'  0. 49.«~-^?»  ad  concerning  sertfanis  and  slaves,  3  Hen. 

447,  sec.  1. — ^Howlong  servants  without  indenture,  being  Ohtis* 
taias*or  of  Christian  parentage,  shall  serve.  2.  The  age  to^be  ad- 
judged by  the  court.  3.  When  to  produce  their  indentures. 
4.  Who  shall  be  slaves  (similar  to  1682,  o  1).  0.  Penalty  for 
importing  and  selling  firee  persons  as  slaves.  6.  Provided  al- 
ways that  a  slave's  being  in  England,  shall  not  be  sufficient  to 
discharge  him  of  bis  slavery,  without  other  proof  of  his  being 
manumitted  there."  7.  Dutyofmasters  to  servants,  zostriotton 
oa  to  correction.  8.  Complahkts  of  servants,  how  redressed.  0. 
^ok  and  disabled  servants,  how  provided  for:  10.  Servants' 
wages,  how  recovered.  11.  And  for  a  further  Christian  care  and 
usage  of  all  Cnristian  servants.  Be  it,  Ssc,  that  no  n^jxoes,  mu- 
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lattos  or  Indians,  altlioiigh  ChristianSi  Jews,  or  Moori,  Haihosiel- 
ana,  or  other  infidels,  shall,  at  any  time,  purchase  any  CrhnstiMi 
servant  nor  any  other,  itscept  of  their  own  oompleadon,  or  such  as 
are  declared  dares  hy  this  act ;  and  if  any  negro,  mulatto  or  ln<- 
dian,  Jew,  Moor,  Mahometan,  or  other  infidel,  or  8ach  as  are  de* 
clared  slaves  by  this  act,  shall,  notwithstanding,  purchase  any 
Christian  vrhite  servant,  the  sold  servant  shtdl,  ipsofadt^t  become 
free  and  acquit  Irom  any  service  then  due,  and  shall  be  so  held, 
deemed,  and  taken.  And  if  any  person,  having  such  Christian  8cr> 
vant,  shall  intennariy  with  any  such  negro,  mulatto,  or  Indian, 
Jew,  Moor,  Mahometan,  or  other  infidel,  eveiy  Christian  white  ser- 
vant of  every  such  person  so  intermarrying,  shall,  ipso  /odo, 
heiiomo  ttm  and  acquit  irom  any  service  then  due  to  such  mas* 
ter  or  mistress  so  intcrmarrj'ing,  as  afor^id."  12.  "  Contracts 
of  masters  with  their  servants  void,  unle^  approved  in  court>" 
13.  Provides  ireedom  dues  at  escpiration  of  indentures  of  ser> 
vants.  14  Penalty  on  sen^ants  resisting  their  masters.  Id. 
Penalty  for  dealing  with  servants  or  slaves,  without  leave  of 
their  owners.  16.  Punishment  by  stripes  for  so  doing.  17. 
Servants  may  be  if  hipped  in  lieu  of  fines,  for  a  bleach  of  penal 
laws.  IS.  Women  servants  having  bastards,  to  serve  longer 
than  a  year.  19.  "  And  for  a  further  prevention  of  that  al>omi* 
nable  mixture  and  spurious  issue,  which  may  herealkr  increase 
in  this,  her  majesty's  colony  and  dominion,  as  woU  by  Engli^ 
and  other  white  men  and  women  intermariying  with  ne^oes  or 
mulattos,  as  by  their  unlawful  coition  wi^  them.  Be  it,  &c. 
That  whatsoever  English  or  other  white  man  or  woman,  being 

shaU  intermany  with  a  n^ro  or  mulatto  man  or  woman, 
bond  or  free,  shall,  by  judgment  of  the  county  court,  be  com- 
mitted to  prison,  and  there  remain  during  the  space  of  fix 
montlis,  witiiout  bail  or  mainprise ;  and  shali  forfeit  and  pay 
ten  pounds,  Ssa.  20,  Penalty  on  ministers  manying  them.  21. 
Freedom  of  servants*  to  be  recorded*  Pentdty  for  entertaining 
them  without  eortificate.  Bemmnder  contains  various  polioe 
regulations  relating  to  slaves.   Bee.  36  is  as  follows * 

And  also  it  is  hereby  enacted  and  declared,  that  baptism 
of  alaves  doth  not  exempt  them  irom  bondage ;  and  that  all 
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cMldrea  shaU  be  bond  or  acoordisg  to  ilie  coiidit»<»k  of 
their  motitors,  and  tbe  pari»cuIiA-  direotioas  of  tbis  aot" 

Sec.  37,  provides  for  ibo  appnebenmoa  of  outljing  ala7e% 
^%  tbey  may  be  kOled  ,if  wmfxag  (as  in  1680,  c.  10),  d^8o^• 
derly  slaves  - wbea  may  bs  dismembered  on  order  of  oourt. 
Sec^y  Valueof  slaves  Idlied  aceoidlog  to  the  act  to  be  paid  toihe 
^vmer :  41  rejp^aHprevlousacts  relating  toservants  and  ilavea. 

52,  An  at^  for  premdim  ^  ffiUmdersUmdinga  ftd- 
iwem  the  trWuktry  IncUans  emd  oth&t    her  fMQe^s  mtH^eds  tf 
ihtscoUmymd  dommimf  mdfor  a  ftm  wnd  open  irade  with 
aU  Indum  wfmtioever,    (See  1691,  c  9.   1753,  c.  2. 
Tucker's  Bl  Ap.  47,  n.)  3He«L464. 

1711,  c  h-^An  act  for  appointing  JRangers,  4  Hesu  10, 
That  k  any  isdiast  or  Indians  so  taken  sb^^  upon  ejiamlna- 
tioQ  or  ttyal  be  found  to  belong  to  any  of  tbe  mtlons  in  wstxt 
with  ibis  government,  socb  Indian  and  Indians  shall  be  trans* 
ported  and  sold,  and  the  benefit  of  smd  sale  shall  entirely  be- 
long to  that  par^  of  rangers  by  which  they  were  apprehended." 

1728^  c.  3. — Another  ad  rtJUxHng  io  Indi<m8,  Indians  of- 
fending against  the  terms  of  certain  treaties,  **  to  snBsr  death  or 
be  transported  to  the  West  Indies,  there  to  be  sold  as  ^ves  as 
shall  be  awarded  by  the  courts,  &c,"  4  Hen.  103. 

17j|0i  c»  2. — An  act/or  heUer  setUing  and  regtdaiton<f 
the  mUUia,  See.  6,  7  provides, — ^Fxee  negroes,  mulattos,  or 
Indians  may  be  list^  and  emploied  as  drummers  or  trumpeters 
in  servile  labor,  but  are  not  to  bear  arms.  6.4^  AnaU  dirtd- 
mg  ihe  trial  ^  dams  commiU^  oapiUd  crimeSf  and  for  the 
more  ^edval  punishing  eonspirasies  and  mmrrections  of  Mem, 
and/or  tt«  better  government  of  negroes,  muksUos  and  Indians, 
bond  or  free.  Sec.  1  relates  to  the  punishment  of  j^ots,  &o. 
3  provides  for  proceedings  against  slaves  committing  capital 
crimes,  similar  to  1705,  c-  11,  and  1692,  c  3,  with  the  excep- 
tion of  the  allowance  in  such  oases  of  "  the  testimony  of  negios, 
mulattos  or  Indians,  bond  or  £ree,  with  frequent  circumstance 
as  shall  to  them  (the  Justices)  seem  convindng,"  &e,  17. 

That  no  n^,  mulatto,  or  Indian  slaves  shall  be  set  ficee 
upon  any  pretence  whatsoever,  except  for  some  meritorious 
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worrioei^  to  !»  adjuctged  and  allowed  by  the  governor  aiid  conn- 
<^  ^fca**  18*  Bwmembering  of  slaves  (explativi  1^05,  c.  49^ 
A  37^  pKTfided  for.  19.  Beatb  of  slaye  under  dismember- 
mm%  lai  pmiisbable,  if  not  intended ;  neither  shall  any  per^ 
•on  whatsoever  who  shall  lie  indicted  for  the  murder  <^  any 
iIkv9,  isnd  upon  trial  shall  be  found  guilty  only  of  manslaugh- 
ter, Inonr  any  forfeiture  or  pmushment  for  such  offence  or  mis- 
Ibrtane."  (Bepeided  1788,  c.  23,  see  2  Tucker's  BL  App.  5B.) 
21.  All  free  n^;roefl,  &o.  (except  tributary  Indians),  above 
sixteen  y^rs  of  age,  and  their  wives  declared  tithable.  22. 
Ohildxen  of  mulatto  or  Indian  women,  bound  to  serve  for  years, 
how  long  to  serve.  23.  That  no  ike  negro,  mulatto  or  In- 
dian, whatsoever,  shi^il  hereafter  have  any  vote  at  the  election  of 
bas^imBSf  orany  other  election  whatsoever."   (See  1785,  c.  55 ; 

1794,  «•  I'''-)  4  Hen*  119, 126.» 

tlZ€f  c.  4 — An  ad  for  amending  an  act  c&n(^ming  ser- 
mni$  and  dams^  and  for  iht  ftniher  prevenHng  the  dandestine 
irmtportaHon  tfpermma  mU  of  this  cohny,  mostly  regards  the 
exportation  of  runaway  slaves,  whose  owners  cannot  be  discov- 
ered. 4  Hen.  168. 

1727,  c  11.—- 4»<M*^  explain  mtdamendtheact for  cfec^or- 
ing  «km8  to  bereal  estate.  §  3.  **  Slaves  to  pass  as  chattels"  (mar- 
gm)  may  be  conveyed  as  such  by  will,  by  deed  of  gifl;  or  of  sale. 

1732,  c.  7.  An  ac$for  settling  mme  dm^tSj  dtc.,  sec.  5, 
And  whereas  n^roes,  mulattos,  and  Indians,  have  lately  been 
fioqueuHy  allowed  to  give  teatunony  as  lawful  witness!^  in  the 
gisneral  court  and  other  courts  of  this  colony,  when  they  have 
professed  themselvoi  to  be  Christians,  and  been  able  to  give  some 
account  of  the  principles  of  the  Christian  religion ;  but  foras- 
much as  they  are  people  of  such  ba^  anil  corrupt  natures  that 
the  credit  of  their  tes^mony  cannot  be  certainly  depended  upon, 
and  some  juries  have  altogether  rejected  their- evidence  and  oth- 
ers have  given  foil  credit  thereto  " — enacts  that  n^roes,  mulat- 
tos, and  Indians,  whether  slaves  or  lfee,8hallbe  disabled  to  be  wit- 
tiesses,  except  on  the  trial  of  a  slave  for  a  capital  ofibnce,  and  refers 

'SM  9Clt«lmm*Opltt{on%]>.  lis.  0^«a  of  Waittigaliut  tltaim^r^ 
tiw^Bf  ^  Metfcm  of  tmi  »ei.  on  the  gnmoa  OuX  m  ^tbc^  thoQld  be  n»dle  betweea 
'  tm  p«Moa%  ia  rMp««t  to  odor. 
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to  1723^  c.  4,  how  snok  testimony  sliall  be  tato. — 4  Hen. 
325.  ,  ' 

1734, 0. 8.  An  act  /or  aUouwug  Indians  io  be  vfOnesm  m 
criminal  offences  c<mmi^  by  Indiansr-^'^ 

1144,  0. 13.  An  adio  amend,  Stc,  aeo.  2/  provides  t^t 
''any  firee  negro,  mtilaito,  or  Indian,  being  a  Cbiis^n,  i^aiSL  Ibe 
admitted  in  any  court  of  this  colony,  or  before  any  jostice  of  the 
peace,  to  be  sworn  as  a  witness,  and  give  evidence  for  or  against 
any  other  n^pro,  mulatto,  or  Indian,  whether  slave  or  &ee,  in  all 
causes  whatsoever,  as  well  civil  as  criminal,  any  law,  custom  or 
usage  to  the  contmiy  in  any  wise  notwith8tanding.<-r$  Hen.  241 

1740^  c.  2.  An  ad  dedarinff  slaves  to  he  personal  eHate, 
and  for  other  purposes  therein  msniioned  This  act,  with  oth« 
era  of  this  session,  having  been  repealed  by  the  lang,  repr^enta- 
tion  was  made  against  the  repeal,  assigning  reasons,  see  S  Hen. 
432™  44S»  * 

1748,  c.  14,  a  revision  of  laws  under  an  act  of  1745,  see  1 
Hen.  pr^  vi  An  act  concerning  servants  and  skves.  Be- 
enacts  most  of  previous  laws  on  this  subject.  Sec  1.  How  long 
servants  imported  without  indentures  shall  serve..  2.  What 
persons  Imported  shall  be  slaves, — same  role  as  in  1705,  c.  49, 
8. 4.,  and  in  1682,  c.  1,  s.  3.  A  penalty  for  importing  axi^  selling 
a  fiee  person  as  a  slave.  4  "  That  a  slave's  being  in  England 
shall  not  be  a  discharge  from  slavery,  without  proof  of  being 
manumitted  there ;  and  that  baptism  of  slaves  doth  not  exempt 
them  from  bondage ;  and  that  all  children  shall  be  bond  or  lam 
according  to  the  condition  of  their  mothers,  and  the  particular 
directions  of  this  act"  5.  Masters*  duty  to  servants,— '"that 
they  shall  not  give  immoderate  correction,  nor  whip  a  Chrisdan 
'  white  ^rvant  naked  without  an  order  from  a  justice  of  the 
peace,"  Ssc,  6.  Justices  to  receive  servants'  cpmpl»nti^  pro- 
oeodii^  thereon.  7.  No  contracts  between  masters  and  ser» 
vants  unless  in  court — servants  shall  have  the  property  of  their 
ovm  efi'eots — eick  or  lame  servants  may  not  be  discharged.  8. 
Servants  ^all  have  their  freedom  dues.  9.  Same  as  1705,  c 
49,  s.  11.    10.  Penalty  fi>r  dealing  with  servants  or  slaves. 

*  TM«  ttatate  did  not  dtiagft      kv.  SUvMt  vera 
Cbiaii  V,  ^MiptM,  1  MonrM**  E.,  27. 
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11.  Dnij  of  servaatfl ;  their  punisluxient  in  case  of  resistance. 

12.  Ftmishmeat  by  whipping  in  Ilea  of  fine.  13.  Servants 
when  iz0B  to  have  a  certificate.  14-22.  Bespecting  runaway 
servants.  Sec.  19,  provides  that  runaways  hebnging  to  inhab- 
itants of  Maiyland  and  Carolina  may  be  detained  until  claimed 
by  their  owners.  23,24.  B^pecting  servants  contracting  to 
serve  by  the  year,  and  apprentice  25.  Stealing  made  a 
felony  without  deigy. 

 c,  22.  An  ad  to  prevent  ^  dandesUm  transportation  or 

carrying  qf  persons  m  deUf  servania  or  slaves,  out  oftkk  colony. 

'  c.  38>  ^»  act  direding  the  trial  of  f^vss  eonmitting 

capital  crimeS)  and/or  ^  more  ^ectval  punishing  conspiracies 
and  insurrections  of  ^em,  and  for  the  hdter  government  o/ne- 
groeSf  mtdouttoes,  and  Indians,  boitd  or  free.  §1-10.  Punish- 
ment for  certdn  crimes,  like  1*723,  o.  4  11.  Excludes  the 
testimony  of  n^roes,  &c.,  slave  or  free,  except  on  trial  of  slaves 
for  capital  offences.  12.  Admits  testimony  of  free  n^^ro,  ^o., 
being  ,  a  Christian,  against  or  between  other  n^gsoeo, .  &c 
13-16.  Of  unlawM  meetings  of  slaves.  Vi.  Pumshment  of 
slaves  for  being  found  abroad  without  leave.  18,  19.  Aims 
and  ammunition  not  allowed  to  negro^,  Ssc,  except  those  on 
the  fconiSsr,  having  a  license.  20.  K^ro  lij^g  his  hand 
i^insta  white  person  shall  receive  tlur^  lashed  21.  Against 
outlying  slaves.  22.  Their  value,  if  Mlled  in  the  attempt  to 
seii^  them  as  such,  to  be  paid  by  the  public.  23, 24, 25.  Be* 
specting  homicide  of  slaves,  dismembepng  of  disorderly  slaves, 
as  in  1723,  o.  4,  s.  18, 19.  26.  Slaves  £reed  without  legal  li- 
cense may  be  sold  by  the  churchwardens.--^  Hen.  432,  547  ;  6 
Hen.  40, 104. 

3.753,  c.  7.  An  act /or  the  better  government  <^  servants  and 
sktves.  Most  of  the  acts  of  1748,  having  been  repeded  by  the 
king,  1752,  this  is  sut^tantially  a  re-enactment  of  1748,  c.  14, 
whic^  had  been  so  repealed-~s6e  6  Hen.  215. 

Xlb%  c  3.  JSespecting  the  mlHtla,  as  to  enlisted  fxee  n^roes, 
the  same  as  in  Vi^Z,  c.  2.-»17  Hen.  93. 

n65,  c.  24.  An  act  to  prevent  the  practice  string,  per^ 
sons  as  siaves  thai  are  not  so,  dc—S  Hen.  133. 
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 c. 25,  An  actio  amend Ihe a^/or the  better gopemment 

of  sermnis  and  stmm  (1T53,  c.  t) :  m  respect  to  ranawayB. 

 c  26.  An  act  to  amend  the  act  (1748,  o.  38)  wlikh  for 

the  trial  of  slaves  required  the  Issue  of  a  special  commission : — 
Sec  1,  provides  for  l^iilsg  commissions  of  oyer  and  tenniner, 
directed  to  ^e  JusUces  of  each  county  respectively^  empowering 
them  from  time  to  time  to  try,  condemn  and  execute,  or  otherwise 
punish  or  acquit,  all  slaves  committing  capital  crimes  within  their 
county ;  and  when  any  commission  for  constituting  justices  of 
the  peace  shall  hereafter  Issue,  a  general  commission  of  oyer  and 
terminer  for  the  purposes  aforesaid  shall  he  sent  therewith,  iSso. 
2.  Court  how  convened,  .&c.,  "without  the  solemaity  of  a 
jury,"  &c.  Another  sec.  allows  benefit  of  cleigy  where  a  riavo  is 
convicted  of  manslaughter  for  MHIng  a  slave. — 8  Hen.  133, 135, 
137. 

1768,  c.  19.  An  ad  to  amend  the  adf  dc.,  (the  same  act  of 
1748,  c.  38.)  Sec.  1,  reciting  that  the  act  "the  county 
courts  within  this  dominion  are  impowered  to  punish  outlying 
slav^  who  cannot  he  reclaimed,  which  punishment  is  often  dis* 
proportioned  to  the  offence  and  contraty  to  the  principles  of 
humanity.  Be  it^  <£c.,  that  it  shall  not  he  lawM  for  any  county 
court  to  order  and  direct  castration  of  any  slave,  except  rach 
slave  shall  he  convicted  of  an  attempt  to  ravish  a  white  woman, 
in  which  case  they  may  infiict  such  punishment." 

The  remaining  sections  relate  to  runaway  slaves. 

 c.  37.  An  act  for  exempHuff  free  negrOt  mvhttOf  and 

Indian  women  from  the  payment  of  Uiies — referring  to  previous 
statutes  declaring  such  persons  tithahle,  and  chargeable  with 
public,  &c.,  levies,  "which  is  found  very  burdensome  to  such 
negroes,  mulattoes,  and  Indians,  and  is  moreover  derogatory  to 
the  rights  of  freebom  subjects" — enacts  that  "all  fiee  negro, 
mulatto  and  Indian  women,  and  all  wives,  other  than  slaves,  of 
free  negroes,  mulattocs  and  Indians,"  shall  be  exempted. — 8  • 
Hen.  358,  393. 

1770,*  c.  9,  An  act  for  amending  the  ads  coHcem^i^  ^e 

'  A»  sa  «s|>rtss!on  of  tho  aenee  of  ibo  fwopto  of  VUglnlt,  «t  lh!s  tioM^  ob  Ibe  wah- 
Jeot  of  alaveiy:  mtt  FoUtiou    tlto  Houto  of  Burgetsei^  Apnl  I,  1773,  alttrewtii)  to 
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,  Mak  md  onUawriea  staves.  Sec.  1.  Slaves  convicied  of  houBe- 
biealdng  in  tlie  night,  ate  not  exduSed  from  clergy  tinl^  a  ike* 
mim  in  tlie  lilce  caao  would  be  so.  2.  Sentence  of  death  not  to 
be  passed  iijE>on  a  slave,  unless  £>ar  of  the  court,  being  a  ma- 
jority, concur.  3.  That  no  justice  or  justices  of  tbe  peace  of 
tbis  Colony  sball,  by  virtue  of  ibe  said  act,  issue  a  proclamation 
against  any  slave  autborising  any  peison  to  Mil  or  destroy  such 
slave,  unless  it  sball  appear  to  the  satisfection  of  such  justice  or 
justices  that  sncb  slave  is  outlying  and  doing  misobief ;  and  if 
any  slave  sball  bereafler  be  killed  or  destroyed  by  virtue  of  anv 
proclamation,  issued  contrary  to  tbIs  act,  tbeovmer  or  proprietor 
of  such  slave  sball  not  be  paid  for  suob  slave  by  tbe  public  \ 
any  tbing  in  ibe  said  recited  act  (1748,  c.  38.  §  21,  32.)  to  tbe 
contrary,  &a 

3.775.  Ordinance  of  convention,  c.  4,  sec.  2,  that  tbe  voters 
fi>r  representatives  sball  be  'Hbe  fieeboMers  properly  qualified 
by  law  to  vote  for  burgesses;'*  c.  7,  one  clause  provides  for  tbe 
transportation  to  tbe  West  India  islands  of  any  slave,  taken 
in  arms  against  tbis  colony,  or  In  tbe  poss^ion  of  an  enemy, 
tlitougb  tbeir  own  choice,"  by  tbe  Committee  of  Safety  the 
owners  to  be  paid.  9  Hen.  106. 

3.77<?,  June  12.  By  tbe  Convention  of  Delegates,  tbe  ordi- 
nance 9  Hen.  109,  unanimously  adopted,  known  as  the  Virginia 
Declaration  of  Bights  (I  Hen.  47),  of  which  the  first  article 
reads,  "  That  all  men  are  by  nature  equally  free  and  independ- 
;  ent,  and  have  certain  inherent  rights  of  which  when  tbey.enter 
into  a  8tat«  of  society,  they  cannot  by  any  compact  deprive  or 
divest  their  posterity ;  namely  the  enjoyment  of  life  and  lib- 
erty, with  tbe  means  of  acquiring  and  possessing  property,  and 
the  pursuing  and  obtaining  happiness  and  safety.'   The  fourth 

Hio  Kiflg,  "  to  ttsum  sU  tlioM  mtralate  oa  jotnr  IIs^^mi^'^  goTtnon  of  tHt  oolooy 
whielt  m»y  bhlHi  Utelr  fttMtttiog  (otoch  Hm  M  m»y  check  «o  vo^r  jp«r»ilc{(mi  &  ma,- 
mm»,'*  nuwalng  Umi  importaaoQ  of  tkm.  S  'Tvxkm^$  SlukitoiM,  Apfi.  01. 

'  Sm  eoofllot  of  htiUM  ot^idoa  u  to  tits  |)finoa«!  extstit  ef  tmt  MrtklA  io  Bttdt- 
jdMT.  Wiifikt^  1  Bm,  in  MunfoRi'«  R  fp.  IM,  HS.  Wlterttla  Ots  ClUMOctlor, 
Oe<»»B  Wyv^  (fm  of  tb«  db^ttrw  of  tht  »:^intfs«i!«!  SNtcItrttioo  <^  lBd»{i«odi«ae«X 
<*oa  tb»  gt0mA  Uut  iSmi<m  h  Uts  UrUi-Hglit  of  cmry  hvsmva  be%,  wltkh  mm- 
tomt  !>  itmidiv  iiM»lMt«d  In  tlift  firtt  kiticltt  of  our  *{idSHc«t  iMwMm,*  tito  bOI  of 
r^li— bo  li^  it  iowtt  M  •  f^matti  pmition,  tlut  wbaasrer  eos  |>onnn  oyaM  to  ttol4 
Auotlter  In  lixnxj,  tlie  omapnMti  ]kt  m  ibn  dalmtRt."  The  Coutrt  of  Appealt 


article — *^  That  no  man  or  aet  of  men  are  eatttlsd  to  exolusi^ 
or  sepe^te  emoliunents  or  pdfilcgea  from  tbe  oommofiltj,  4e." 
The  sixth-^''  That  all  men,  Itainng  sufficient  evidence  of  per- 
manent common  interest  with  and  atiacbment  to  the  oommu- 
ttity,  have  the  right  of  euftrage/'  &o. 

June  26.  In  the  preamble  to  the  Oonstitaiion  o? 
form  of  government,  9  Hen«  112|  adopted  hy  the  Bele^U^  is 
recited  that  the  King  had  perverted  the  Id&i^y  office  into^a 
detestable  and  insupportable  tjrrannyy  by  Ssc,  among 
whioh-~>*'piompting  our  n^roes  to  rise  in  arms  among  iis«-» 
those  very  negroee  whom,  by  an  inhuman  use  of  his  negativei 
he  hath  refiised  m  permission  to  exclude  by  law."  Ho  jformal 
bill  of  lights  is  incorporated  with  this  constitution.  Tc9  sevenUi 
article  provides  that  "  the  right  of  sul&age  in  the  cleotbn  of 
members  for  both  Houses,  shall  remain  as  exerdsed  at  present.'' 


§  219.  LrQISLATIOK  of  MA&tl«A»I>. 

The  ienitory  constituting  the  present  State  of  Maryland  ^ 
had,  befoio  the  grant  to  Lord  Baltimore^  June  20,  1632,* 
been  Included  within  the  limits  of  the  Yirgtnia  colony.  What- 
ever laws  had  territorial  extent  in  Virginia  before  that  date^ 
may  be  ta&en  to  have  boen  law  in  Maryland. 

31637*  In  the  assembly  of  this  year,  the  first  of  the  colony, 
the  tomen  agreed  to  a  number  of  bUls  which  were  never  enactdi 


<S«cito  msdft  in  tliiseMxitt,  «xoe{«i  no  fur  m  U»«  mum  rdtMet  to  white  pmoMtuaanKUy* 
AmeHcan-  Jl»dSkm,  btxl  utok^f  ^i^i^ng  tl)«r«of  lo  far  m  tto  cuntt  rBlatet  to  tu^ 
tivft  Jl/tkan»  vtd  tb«lr  dhHM«»dlft»t4  wbo  mtt  htm  and  luro  oovr  hiM  a*  9Uve»  tb» 
dtlwfut  of  till*  SUkStti  mi  ^lsoo«eri»g  eo  «tSm  &0. 

*  Tbo  chftttoT,  9»  f ,  gcmtiti  IftfftiUUvtt  pomtn  to  tli«  Lord  Profnitttor)  **  with  tibo 
sdvlcML  ittMftt  mm!  9|Mpfob»<l<HY  c«  ih9  ttt/omi  Ot  Ui«  mm  jpptnitm  or  tbo  gtwaet 
pturtof  thecOi,  or  of  (oolr  4etegftte«  or  demti^es^*'  *  *  *^  «o,  itemtllelttM,  tim.  tiui 
Uwt  ai)bre«ftt«l  be  omuooMit  to  ireajott,  m4  oo  ool  vt^ogoattt  or  eoetmy,  bot  («r  ftr  m 
ocMctvMie^lijr  wAy  htiS  sgfcoalito  to  tbo  tawt,  ttttitstoi^  mtHooi  wtd  t%bt»  of  tlilc  octr 
1ttii|(toat  cf  Eoekw'  See.,  8,  nexitloni  *^tl»s  mtttoldon  of  tlie  mII  Pvovfoet, 
tbilr  ({«lcfst««,  m.  See.  10,  fmivldoiy "  thit  fti«i  idlBgdtiftr  tba  •oi;{««i»  m4  Il^o- 
m«n  u»,  oor  hdln  mi  mxmcx*,  tnasjUmbfi  or  lMi»oiill«r  to  bo  tnunmliAtc^  into 
tlut  {irovineo  aAmsittldL  «Dd  (b»  dblUitea  of  0ttm  of  otitm  their  (|«i«iiml«at% 
w)u»b<Hr  alfftiMijr  hmn  tltero  or  toe«rteir  is  \s9  Imm,  be  aitd  dbtlt  be  tiuim  U^b^ 
mco  of  &«,  &e.^  jeo.  *  *  fti^  tIkewUe  aS  {trl^ofu^  &«iacliltMS,  »»d  Ub»tl<«  of 
tbU  o<tr  klt^;tim»  *i  ^gtayndl,  froel^t  &e,,  bAvo  mi  ^ftmm,'^  Ittc  Baoott't  lawt 
of  MMjrUMxi. 
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into  lawi.  A  Hsfe  only  of  these  has  bees  preserved,  of  which  one 
UAhiU  for  punithnmi  qf  iU  semmtSf  another  /or  limUin^ 
^  Hme»  of  See  Bacon's  lom,  from  which  the  follow- 

ing citeiiont  of  laws  are  taken, 

1638,  c.  2.  An  act  ordaining  certain  law$  for  the  povem- 
meni  ^  (hit  province  (limited  to  thjree  jreare).   The  fourth  • 
section  provide^;  "The  inhaMtants  shall  have  all  their  rights 
and  liberties  according  to  the  great  charter  of  Bngland." 

In  a  list  of  bills  twice  read,  and  engroesed  hut  never  passed, 
Is  An  ad  for  ihc  X^miie»  of  the  people.  **  They  arc  thus  enu- 
merated in  the  BiU,  vu.,  all  Christian  inhabitants  (slaves  ex- 
cepted) to  have  and  enjoy  all  such  rights,  liberties,  immunities, 
privil^^  and  free  customs,  within  this  province,  as  any  natural 
bom  subject  of  England  hath  or  ought  to  have  or  ei^oy  in  the 
realm  of  England,  by  force  or  virtue  of  the  common  law  or  8tat> 
uto  law  of  England,  saving  in  such  cases  as  the  same  are  or  may 
be  altered  or  changed  by  the  laws  and  ordinances  of  this  prov- 
ince, &c."  * 

164%,  c.  6,  An  ad  offoind  JFktffitives. — "This  act  (which 
made  it  felony  of  death,  together  with  forfeiture  of  lands,  goods, 
Sse.f  for  any  apprentice  servant  to  depart  away  secretly  from 
his  or  her  master  or  dame,  with  intent  to  convey  him  or  herself 
txway  out  of  the  province ;  and  in  any  other  person  that  should 
w/Ulngly  accompany  such  servant  in  such  unlawful  departure, 
unless  his  Lordship  or  his  Lieutenant-0eneial  should  think 
proper  to  change  such  pains  of  death  into  a  servitude  not  ex- 
ceeding seven  years,  &c,),  was  .superseded  by  the  act  of  1649, 
c.  5,  which  last  was  repealed  by  1076,  c.  7. 

There  are  various  acts  and  titles  of  acts,  given  in  Bacon's 
laws,  relating  to  servants,  fugitives,  runaways,  and  those  that  en- 
tertain them,  servants  that  have  bastards,  &o.  It  is  njmark- 
able  that  these  laws,  and  the  early  statutes  respecting  negro 
slaves,  were  enacted  for  short  periods,  usually  three  years,  and 
were  continued  from  time  to  time  by  re-enactments.  Their 
proviwons  are  so  similar  to  those  of  Virginia,  on  the  same  sub- 
ject, that  it  is  not  neeessaiy  to  make  a  paHiouJar  statement  of 
them.  The  same  coUection  contains  numerous  acts  naturalising, 


LAWS  OP  Uk&lLAWO. 


249 


on  petitioQ,  penona  of  Fzenoh,  Dutoh  and  Svedisli  surnames. 
The  fint  statute  relating  to  negro  slaves,  whtoh  in  this  coUeotion 
IS  given  in  Ail],  is  that  of  VT15,  c  44.  Others  before  that  date 
are  described  by  their  titles  only.  The  earliest  law  on  the  sub- 
ject appears  to  have  been  thai  of 

X9^f  0.  30.  An  act  concerning  negroes  and  other  tlaves, 
confirmed  hy  1676,  o.  2.  This  is  not  given  in  Bacon's  laws ;  as 
cited,  Butler  tr.  Boarman,  1  Harris  &McHenry,  37,*  it  enacts,  & 
1.  All  negroes  or  other  slaves  within  the  province,  and  all  ne- 
groes and  other  slaves  to  be  hereafter  imported  into  the  pro- 
vince, shall  serve  durante  vito  ;  and  all  children  bom  of  any  ne- 
gro or  other  slave,  shall  be  slaves  as  their  fathers  were  for  the 
term  of  their  lives."  Sec  2.  '*And  forasmuch  as  divers  frcc- 
bom  English  women,  forgetful  of  their  free  condition,  and  to  the 
disgrace  of  our  nation,  do  intermarry  with  uegto  slaves,  by  which 
also  divers  suits  may  arise,  touching  the  issue  of  such  women, 
and  a  great  damage  doth  befall  the  master  of  such  negroes,  for 
pre^rvatioii  whereof  for  deterring  such  iree-bom  women  fmm 
such  shameful  matches,  be  it  eutckd,  Ssc :  That  whatsoever^ 
£ree«born  woman  shall  intermarry  with  any  slave,  Irom  and  af- 
ter the  last  day  of  the  present  assembly,  shall  serve  the  master 
of  such  slave  during  the  life  of  her  husband ;  and  that  all  the 
issue  of  such  ibee-bom  women,  so  married,  shall  be  slaves  asj 
their  fathers  were/'  Sec.  3.  "And  be  it  further  enacted,  that 
aU  the  issues  of  English,  or  other  free-bom  women,  that  have 
already  married  negroes,  shall  serve  the  master  of  their  parents, 
till  they  be  thirty  years  of  age  and  no  longer." 

Ifi66t  c  22.  An  ad  against  runatoays  and  such  as  shaU  e»» 
teriain  them,  extended,  1671,  c.  19  ;  rep.  1676,  a  2. 

2669,  c  18.  An  act  for  preventing  servants  and  criminal 
persons  running  out  of  thisjpromw^, 

1671,  c.  2  An  act  encouraging  the  imporiation  of  negroes 
and  slaves  into  this  province,  confirmed,  1676,  c.  2  :  a  new  act 
1692,.c  62. 

1676,  0.  7.  An*  act  relating  to  servants  and  slaves  ; — ^for 

*  On  •  tMm  for  (ir««dom  br  tb«  dflioaidimts  of  Elfttftor  Botler  tn  1770,  •««  alto 
3  UftrrU  &  UtHtm^,  214.  I  HiMr.  S6S.  Stnmd't  Sktttk,  tee,,  p.  IS. 
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thfee  yean,  bat  xe-enaoted  (a  new  act  1692,  c.  16).  o.  16,  An 
act  againrt  ih6  importaiton  of  amvkted  per9on$  into  this  Fro- 
ifinoe  ;  continued  by  re-enactments ;  a  new  law  1692,  c  74 

1681, 0,4.  An  ad  coneemmg  aermnti  and  dams,  Tliis 
act  ia  cited  in  Bntler  v.  Boarman,  1  Harm  tt  MoHenry,  372. 
The  first  section  is  to  the  same  effect  as  the  first  of  1663,  c.  30. 
Sec.  2,  recitea— "Forasmuch  as,  divers  Iree-bom  JSnglish,  or 
white  women,  sometimes  by  the  instigation,  procurement  or  con- 
nivance, of  their  masters,  mistresses,  or  dames,  and  always  to 
the  satisfaction  of  their  hiscivious  and  lustM  desires,  and  to 
the  disgrace  not  only  of  the  JBngltsh,  but  also  of  many  other 
Christian  nations,  do  intermany  with  negroes  and  slaves,  by 
nich  means,  divers  inconveniences,  controversies,  and  suits  may 
arise,  touching  the  issue  or  children'  of  such  firee-bom  women 
Aforesaid ;  for  the  prevention  whereof  for  the  future,  be  it,  &c, 
enacts  that  if  the  marriage  of  any  woman-semmt  with  any 
slave  shall  take  place  by  the  pi\>ouremenl  or  permission  of  the 
master,  such  woman  and  her' issue  shall  be  free,  and  enacts  a 
penalty  by  fine  on  the  master  or  mistress  and  on  the  peruon 
joining  the  parties  in  marriage. 

1692.  c.  15.  An  aH  reUUing  to  aervania  and  aiavet.  A  new 
act,  1699,  c.  43 ;  c.  52,  An  act  for  the  encouroffement  of  the 
importation  ofnegroea  and  tiavta  into  this  Provinee,  c.  79,  An 
act  concerning  negroes  and  slaves,  continued  by  re-enactments.' 

1695,  c  6.  An  act  restraining  the /t-equent  aetemhting  of 
negrou  within  thia  province  ; — ^temporary  but  continued  by  re- 
enactments. 

1696,  c.  7.  An  ad  laying  an  imposition  on  negroea,  datfea 
and  white  perfiona  imported  ;  afterwards  included  in 

1699,  c.  23.  An  ad  for  raising  a  aupply,  &c.,  and  to  pre- 
vent too  great  a  number  of  Iriah  papists  being  imported  into 
ihia  Province, 

» Th«  tiOes  coly  Mtt  gJwo  la  Bawo's  Uw».  In  "  PImUUoo  law*"  (Lor^  1706V 

ttei^  rtw  Krt  wr  ought  to b« 

to  «»5tS  .ad  bpodago  M  tb5^  b^^ 
llio  oontamiy  ootwitlutoiKtlag.'' 
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1699,  0.  43.  An  ad  relating  to  servants  and  slaves' — a 
now  aot  BQftdo  1704,  3.  2^,  vhioh  was  replaced  by  rovisioii 
1715,  0. 47. 

•1700,  c  8,  An  ad  for  repealing  certain  lam,  Sec.  All 
the  aotn  before  inentionod,  passed  before  1699,  ozcopt  that  of 
1602,  0.  52,  fax  encouragement  of  the  importation  of  slayes, 
are  repealed.* 

1704^0.33.  An  ad  imposing  three  pence  per  gallon  on  rum 
arid  wine,  brandy  and  spiriiSf  and  ixoenty  sJiiUings  per  poll  for 
negroes,  for  raising  a  supply  to  defray  the  public  charge  of  this 
province,  and  twenty  shillings,  per  poll,  on  Jrish  servants, 
to  prevent  (he  importing  too  great  a  ntwnier  of  Irish  papists 
into  this  province,"  enacted  for  three  years,  but  afterwards  re- 
vived and  continued  by  various  acts,  the  last  being  that  of  1783, 
c.  20,  enacted  for  twenty-one  years. 

 •  c.  93.  An  ad  for  the  advanocTtient  qf  the  natives  and 

residents  of  this  province  ;  enacts  that  no  poisons  shall  hold 
office,  with  the  exception  of  those  commissioned  by  the  crown, 
until  alter  three  yetirs*  residence. 

1705.  c.  6.  An  ad  for  punishment  of  persons  selling  or 
transporting  any  friend  Indian  or  Indians,  out  of  this  Province 
— continued  in  the  revision  of  1715. 

1715,  c.  15,  sec.  5.  "  Aud  for  the  better  ascertaining  what 
perBons  are  and  shall  bo  deemed  taxablcs'  and  what  not,  be  it 
enacted,  that  all  male  persons,  residents  in  this  province,  and  all 


'  In  PI&ntatioQ  Um*,**  MAnrlutd,  }ik  6S,  ao  «et  U  given  of  tbb  dttu :  it  o<mt«!nt 
novWoat  ra^>MtInr  MumuntD,  nmn*r  to  tboM  In  Vimnt*  sad  othcar  oolonltta  Soo. 
10,  provtde%— Aantgcw  «cd  otb«r  tnMiiieS  into  thb  {itorlDce,  aud  tb«ir 
dbUdna,  «biul  ba  hIavm  duHag  tbdr  natanU  wt$,*  See.  20.  Ao,  wute  womu), 
Ctte  or  lenrut,  that  lufinrK  btreolf  to  ht  Usgot  nlth  oUU,  b/  «  aegio,  or  other  tliive, 
or  oeoro;  tttoh  womui,  tf  iV««.  iluUl  baooiM  aMrvant  for  tefes  Tuani;  if  a  tsr- 
vut,  tb«U  Mm  wiitu  VMM  loG^r  tlwa  bar  fint  terw  of  •unrlo*.  If  tbs  negro  tb«t 
begot  thft  cbUd  bo  i!te«,  no  ibiiU  Marvt  Mve&  yeur«  to  bo  tuyudged  hv  tbo  joM^  of  tbo 
coauU'  fiooi*,  umI  tbe  ImA  of  each  c«paltttioa«  «b%U  b«  serraat*  till  tbejr  «nive  at  the 
ago  «l  th!i1|TMrae  jeanK  And  aay  vrailo  maa  Utai  abail  gat  a  negro  woman  wiUi- 
cSM  (wbewer  fm  or  terraat)  abaU  undcmo  tba  mat*  penattiea  as  while  women.** 

'  Mr.  Stnnidi  b  Bktteky  tuu,  2d  cd,  p.  iS,  obienres  titat  the  rok  attributing  sla- 
vetT  to  the  iame  of  elaTO  Qttbfrs  being  rq>e«led  bj  thb  act»  there  wu  no  tenUm  law 
to  o«tiinBin«  the  ooodition  of  the  i'tue  of  ilam  until  1715,  c.  44.  Whethnr  tho  law 
of  1704,  c  2S,  oontidneti  a»jr  rate  does  not  f  ;>;)wur  ia  BaconVc  tawa. 

*  That  Ii^  for  the  poQ  tax,  aboU^ed  by  the  S'ats  b!U  of  rigbU.  1  Dor»»/«  la  w%  p. 
e.  GBtDparo  tho  note  oa  the  Vlrgtnla  hw  rf  1840,  c  2,  retsting  to  HtiMtt, 
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female  slaves  thorein  of  the  ago  of  eixtccn  years  or  above,  shall 
be  accounted  taxablcs" — with  some  exceptions. 

1716}  c.  19.  An  ad  prohibUitiff  all  masters  of  ships  orves" 
selSf  or  any  other  persojUf  from  iransporUng  or  conveying  away 
any  jperson  or  persons  oui  of  this  Province  mihout  passes.  By 
sec.  3,  every  person  who  shall  convey  away  "  any  servant  or  ser- 
vants, being  servants  here  by  condition  for  wages,  indenture,  or 
custom  of  tho  countiy,  shall  be  Kable,  &c.  Sec.  5.  Persons  who 
shall  entice,  transport,  &c.,  any  apprentice  or  other  servants  or 
slaves  belonging  to  any  xnhabitiint,  &c.  (1  Dorsey*s  laws,  p,  9  ; 
note,  see  1753,  o.  9  ;  1748,  c.  19 ;  1793,  c.  45 ;  1780,  c.  24 ; 
1824,  c.  85 ;  1818,  c.  157.) 

 c.  44.  An  act  relating  to  servca^  and  slaves,  con- 

t4un8  135  sections,  similar  in  effect  to  contemjwrary  Tirginia 
laws.  Sec.  6,  relates  to  runaways,  and  the  apprehension  of  any 
person  or  persons  whatsoever  travelling  out  of  the  county 
wherein  they  reside  with  a  pass,  or  persons  "  not  sufficiently 
known  or  able  to  give  a  good  account  of  themselves."  23. 
Provides  that  all  negroes  and  other  slaves,  already  import- 
ed or  hereafter  to  be  imported  into  this  province,  and  all 
children  now  bom  or  hereafter  to  be  bom  of  such  negroes  and 
slaves,  shall  be  slaves  during  their  natuml  lives.  24.  De- 
claratory that  baptism  of  slaves  does  not  thereby  manumit  or 
set  free  such  slaves.  26.  White  women  got  with  child  by 
slaves  or  free  negroes  shall  become  servants  for  seven  years. 
27.  The  free  negro  father  to  serve  ii  like  period,  and  the 
children  until  tliirty-one  years  of  age.  28.  Any  white  man 
that  shall  beget  any  negro  woman  with  child,  whether  free  wo- 
man or  servant,  shall  undergo  the  same  penalties  as  white  wo- 
men. See  tho  abstract  in  2  Hildr.  323,  and  the  provisions  as 
to  runaways,  &c.,  in  Stroud's  Sketch,  2d  ed.,  13L 

17X7,  c.  13.  An  act  supplementary  to  the  above.  Sec.  2, 
enacts  that  "  no  negro  or  mulatto  skve,  /rce  negro,  or  mulatto 
born  of  a  whito  woman,  during  his  time  of  servitude  by  law,  or 
any  Indian  slave  or  free  Indian,  natives  of  this  or  tho  neighbor- 
ing provinces,  be  admitted  or  received  as  good  and  valid  evi- 
dence in  law,  in  any  matter  or  thing  whatsoever,  dei»en(ling 
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before  any  court  of  record,  or  before  any  mag^tmte  witbin  tMa 
proTjace  wherein  any  Christian  white  person  is  concemecL  3. 
Admits  their  evidence  against  one  another,  provided  not  extend^ 
ing  to  depriving  of  life  or  member.  4.  Provides  for  paying  the 
owner  when  the  slave  has  been  capitally  convicted.  5.  "^ogtom 
or  mulattoes  of  cither  sex,  intermanying  with  whites,  are  to  be 
slaves  for  life ;  except  mulattoes  bom  of  white  women,  who  shall 
serve  for  seven  years ;  and  the  white  party  for  the  same  time. 
Supplementary  are  acts-— 1719,  c.  2 ;  1728,  c  4 ;  1748,  c.  19 ; 
1760,  c.  28. 

Vt%%  c.  15.  An  ad  iojprevet^  the  iumuliuom  m^^ting  and 
other  irreguhnties  of  negroes  and  otiter  slavas.  Sec.  4.  That 
"  negro  or  other  slaves  striking  white  persons — their  ears  may  be 
cropt  on  order  of  a  Justice."  6.  Forbids  slaves  possessing  cattle. 
7.  Negroes  outlying  and  resisting  may  be  "  shot,  kiiled  or  destroy- 
ed/' Supplementary  act,  1751,  c.  14.  Value  of  slave  Mlled  to  be 
paid  to  the  owner.  Supplementary  are  1737,  c.  7  ;  1753,  c.  26. 

X728,  c.  4,  Supplementary  to  1715,  c.  44,  Free  mulatto 
women,  having  bastard  children  by  negroes  and  other  slaves, 
and  free  ncj^  women,  having  bastard  children  by  white  men, 
and  their  issue,  are  subjected  to  the  same  penalties  which,  in 
the  former  act,  sec.  26,  are  provided  against  white  women. 

1729,  c.  4.  Keciting  that  many  petit  treasons  and  cruel 
murders  have  been  committed  by  negroes,  and  "  that  the  man- 
ner of  executing  offenders  prescribed  by  the  laws  of  England  is 
not  sufHcient  to  deter  a  people  from  committing  the  grcatCBt 
cruelties  who  only  consider  the  rigour  and  severity  of  punish- 
ment," provides  that  any  negro  or  other  slave,  on  conviction  of 
certain  crimes,  shall  bo  hanged,  and  the  body  quartered  and 
exposed. 

173 1,  c.  7.  Supplementary  to  above  act  and  to  1723,  c.  15. 
Continued  1740,  c.  7  ;  1744,  c.  18  ;  1747,  c.  16—incorporated 
in  new  law,  1751,  c.  14. 

I.76G,  c.  5.  To  rci7iedi/  sonie  eviis  relating  to  seruanis^  tem- 
porary, but  continued  by  1766,  c.  'J ;  1773,  c.  12 ;  1761,  c.  29. 

1761,  c.  14.  A  rc\isal  of  the  acts  relating  to  punishment 
of  crimes  committed  by  slaves.   Sec.  2, 4,  providing  for  punish- 
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ment  of  death  without  benefit  of  cle:^.  A  trial  hy  juiy  and 
jnati^s  of  assizo,  as  m  case  of  other  persooB^  appears  to  be  con> 
teroplatod. — ^For  thre«  years.  Supplementary,  is  1*753,  c.  26  ; 
continued  by  1754,  c.  19 ;  1765,  c.  17. 

1752,  c.  1.  An  ad;  to  prevent  disabled  and  superannuated 
staves  being  set  fres^  or  the  manumissim  of  doves  by  any  last 
wiU  or  testament.  Temporary — continued  1766,  c  1  (for  20 
years). 

116$,  c.  28.*  An  ad  imposing  addUioncd  dviies  on  slaves^ 
continued  1766,  c.  13  ;  1773,  c.  14  (7  years). 

1776,  July  3.  The  provincial  convention  at  Annapolis,  re- 
solving on  the  election  of  a  new  convention,  to  "  be  elected  for 
the  express  purpose  of  forming  a  new  government  by  the  au- 
thority of  the  people  only."  "  AU  free  men  above  twenty-one 
years,  being  freeholders  of  not  less,"  <&o.,  or  having  property  of 
value  designated,  were  to  be  admitted  to  vote.  Maryl  laws  for 
Annapolis,  1787. 

§  220.  Legislation  of  Massachusetts. 

The  colonists  who  landed  at  Plymouth,  in  1620,  exercised, 
until  the  year  1692,  a  separate  legislative  power  over  a  portion 
of  the  present  State  of  Massachusetts.  Their  enactments  have 
been  published  separately  from  those  of  the  colony  of  Massa- 
chusetts Bay,  under  the  name  of  the  Plymouth  Colony  Laws, 
edited  by  W.  Brigham,  Boston,  1836.  In  these,  pp.  36, 50,  the 
origin  of  their  legislative  power  is  ascribed  to  their  compact, 
signed  11  Nov.  1620.  These  laws  do  not  contain  any  declara- 
tion in  the  nature  of  a  bill  of  rights  beyond  that  first  printed  in 
1661,  and  first  declared  in  1636,  under  the  name  of  the  General 
Fundamentals.*  Plym.  CoL  Laws,  advertis.  p.  viii.  and  Part  HI. ; 

*  ThU  iA  tlto  latt  jtAt  of  Bacon's  laws. 

■  Thl»  ytM,  for  tho  grcMcr  part,  a  deelnmUoa  of  plitScal  power.  It  will  bo  t«- 
recmbwd  that  tho  PlyrooaU}  colooltts  bad  no  eUrttr  Wtm  tlio  mig,  Tbo  patent  for 
Virpnia^  of  ICOS,  applied  to  the  entire  region  of  Anieriea  claltnM  by  tbo  Englisb. 
See  Ju  iraiir«ntee»,  a«/#t  P.  228,  »ot«.  The  great  patent  of  New  EngUad,"  of  1620. 
ettabUUied  a  cotwcU  5n  *•  Plyraooth,  ia  tl»e  eoanty  of  Deron,**  in  England,  «>d  empowered 
them  to  "  ordain  and  «st«bU<b  oil  nmner  of  order*,  law«,  directloni^  instractiont, 
forms  and  c«re»ioHie«  of  goventinent  and  nogistraojr,  fit  and  neesmry  for  «tnd  con» 
oemlog  tbe  goremment  of  the  iftid  colony  and  ptantatikm  ^New  England  J,  «o  always 
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the  first  and  fourili  articles  of  which  have  this  charaoler  and 
have  already  been  dfced«*  They  contain  some  provimons  r©" 
specting  indentured  servants,  pp.  34,  35,  47,  58^  61,  65,  81, 
140, 195.  From  these,  however,  it  would  appear  that  the  con- 
dition of  such  servants,  if  of  English  origin,  was  in  this  colony 
less  burdensome  than  that  of  persons  of  the  same  doss  in  other 
settlements,  and  that  the  policy  of  the  colony  was  to  encourage 
their  emancipation  and  facilitate  their  settlement  on  land  of 
their  own. 

It  would  seem  that  such  persons  even  participated  in  the 
exercise  of  the  elective  ftanchise  during  the  first  sixteen  years  of 
the  settlement."  But  it  appears  that  in  1636,  not  even  all 
male  freeholder^  were  entitled  to  vote,  and  the  laws  distinguish 
"  freemen'*  or  "  associates"  as  a  distinct  portion  of  the  inhab- 
itants, constituting  a  corporation,  Ply.  Col  L.  f  p.  42,  62, 100, 
108, 113.*  In  1657,  it  was  enacted  that  all  such  as  reside 
within  this  government  "that  are  att  theire  owns  despose," 


u  tbe  same  bo  not  coatruj  to  tits  Uwt  md  «tK)l»(es  dt  tixh  our  realm  of  E&fan^,**  &c. 
Tbfi  "prindtw}  goveroon"  wm  eotpoweredl  to  ffovent  b^tbeUwn  *o  etiablEs^ej, 
"  90  alTTaya  m  tbo  statute*,  otdiniutceii,  anci  |)foc«eatug>,  m  fteiur  at  oonvftmenttj'  ma/, 
bo  agreeable  to.tbe  lavrc,  statutetii,  govommont,  tmi  {wltoo  of  tht«  our  rtalm  «f  E»g- 
laacl.''  It  wa«  al*9srovicl«d  "that  tlu>  per^;^  being  oar  tubjectt,  which  «haU  go 
and  {nbablt^"  &«.,  «boatd  bavo  tb«  piivil^e*  of  tal^lects  bora  m  England  Qn  vroms 
almost  litomil/  tbo  tame  m  those  vaeA  in  the  tocoDd  charter  of  VirgioiOr  oMt«,  p,  ^idX 
Seo  Fatent  in  I  Hasajrdf  lOS,  aai  mtmuanftt ;  1  Baa.  272;  1  HUd.  The  couacH 
for  New  £ng!AiMlf  under  thts,  granted  a  pBtcat  to  Govomor  BAtdford  and  "  hh  njwo- 
ciat«a,"  the  Pliymooth  oolosieu,  IS80,  with  {>ower»  of  gomnmont  Acoording  to  tho 
terns  of  the  Great  Patent,  1  Hue.  2S)8;  Vlym.  Cci  i«ws,  31.  A  {mtont  Usued  for 
tbolr  benefit  to  John  Pierce,  in  162i.  See  Yoimg'e  Cb«s«JcIe»,  p.  114,  n.}  Plym. 
Col  I^aws,  p.  so,  This  patent  nmm  not  to  have  been  mod.  As  to  powent  derired 
fSrom  patonts,  see  ante,  §  127. 
«  Ant*^  §  129. 

*  Some  of  the  Ngner*  of  the  original  eoapfioi  ant  deil«utted  as  persons  "  in  the 
fatuity"  of  some  one  of  tho  others.  Se«  Priaee,  Port  Ih  p.  86, 105.  1  Banc.  882.  "  For 
more  thajt  eighteen  years  *  the  vrhole  hoiy  the  male  inhabitants*  oonslituted  the 
legiiJattire."^  If  the  «ame  anomaly  existed  in  the  colony  of  Massschosefte  Bay,  the 
exception  herein  bdfbro  takes  (p.  121,  n.  4,)  to  Mr.  B^kjok^'s  statement  !a  iU>fouod«d. 
At  the  period  when  slatety  or  bondage  existed  under  the  Saxon  law,  and  Ute  tern 
/^mtn  designated  a  olacs  bating,  by  ttie  eteotive  fn\nehi««,  a  i^uue  ooUtical  power, 
atil],  all  who  were  not  bondsmen  were  not  freemen,  in  that  leaia.  K,  Bacon's  Hist. 
DIso.  p.  SS,  desorihing  the  JPr«t4e»d,  *'yet  attained  they  not  to  the  lyi  pitch  of  free- 
men} for  the  might  acquit  his  own  title  of  bombgei,  but  no  man  oootd  be  made 
firee  without  tho  act  d  tho  whole  body."  Comp.  <mi«,  p.  125,  n.  3,  p.  I8S,  n.  S. 

*  Thus  assuming  to  har«  that  legal  foundation  for  their  civil  politjr,  which  the 
^emen  of  the  company  "  d  the  cSony  of  Massachosetu  Bay  ckimM  for  tliem- 

aoives  under  their  charter  £rom  the  Jiiog. 
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who  would  not  ijako  the  oath  of  fidelity  should  depart  the  gov- 
ermneat  or  pay  a  fine,  Plym«  Col  L.  p.  102.' 

No  moation  is  made  oi  mgrota  or  of  slavM.  Bat  ffom 
certain  regulations,  in  1676,  it  appears  that  there  were  some 
Indian  captives  held  as  slaves,  and  h'able  to  he  sold  as  suck 
Plym.  CoL  L.  pp.  177,  178,  and  on  p.  187.  "  This  courfcc  sees 
cause  to  prohibit  all  and  eveiy  person  or  persons  within  our 
Jurisdiction  or  elsewhere,  to  buy  any  of  the  Indian  children  of 
any  of  those  our  captive  salvages  that  were  taken  and  became 
our  lawful!  prisoners  in  our  late  warres  with  the  Indians,  without 
sp^ial  leave,  liMng,  and  approbation  of  the  government  of  this 
jurisdiction*" 

Special  regulations  for  Indians,  enacted  1682,  are  found, 
p.  196. 

It  is  difficult  to  fix  the  precise  date  of  many  of  the  enact- 
ments proceeding  from  the  Colony  Massachusetts  Bay,*  This, 
however,  is  not  very  material  for  the  present  purpose.  The  ex- 
ercise of  local  legislative  power  dates  from  October  19, 1630, 
when  the  generi  court  of  the  "  freemen"  or  members  of  the 
corporate  body  created  by  the  royal  charter  of  March,  1629,' 
was  first  held  at  Boston. 

1681,  May.  "  To  the  end  that  the  body  of  freemen  may  be 
preserved  of  honest  and  good  men :  It  is  ordered  that  hence- 
forth no  man  shall  be  admitted  to  the  freedom  of  this  common- 
wealth, but  snch  as  are  members  of  some  of  the  churches  within 
the  limits  of  this  jurisdiction."  Charters,  &c.,  p,  117  (see  jjosi, 
laws  1660,  1665). 

>  As&iopfnu  to  tMa  wer')  t}ie  laws  sgalott  Qoflkerft,  "mho  would  acknowledlgo  no 
dvll  antbon^. 

*  See  tlio  Adves^mm  \>y  Uie  cannilers  of  the  Chuiert  and  General  Ixm  of  ibo 
Colony  and  I^viiwo  of  Maaadituetts  Bay    Boston,  1814.  8vp. 

*  By  the  Bome,  "  Sho  Goir«;{nor  ft»d  Company  of  Mamchujett*  Bay,  b  Kaw  Eng- 
hmd/'  the  coirporatora  had  a  {Mtt«&t  from  the  cumtcil  Plymouth,  la  England,  dat«4 
Ma»h  19, 162B.  Tbo  governor,  deputy,  aad  atslstaota  provided  for  the  govarwjsent 
by  the  charter  were  to  ho  cho»en  ottt  d*  the  "ftceajeo"  car  stockholdera  tot  »ame4 
thcreb,  and  those  admitted  hy  Uiem  la  geoeral  coturta,  at  which  lawt  might  h«  eoactod 
for  the  government  of  the  colony  *'  ao  as  each  law*  aod  ordtnasoe*  h«  not  oontraty  or 
reptignast  to  the  taws  and  atatuieit  of  this  our  realm  of  Enghuad."  In  term*  almoct 
IdanUcal  with  the  J5lh  art,  of  the  Virglttla  paleui;,  of  1606.  p.  228,)  it  wa»  pro- 
vided that  all  auhjccts  who  ahotild  "go  to  and  inhabit  withltt  thn  aaid  lands,'*  &&,  and 
their  children  ahculd  have  **  the  Ubertie*  and  immnnltie*  of  £nH>  and  nataral  sat^eots," 
&«.   1  Haiard's  ColL         Charter*,  &a,  p.  9, 18. 
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1682|  MarcK  As  an  additioQ  to  m  order  made  22  MaToh, 
1630,  it  is  oitlered  **  that  if  any  single  person  bo  not  provided 
of  su£Bcient  arms  allowable  by  the  captains,  Sue.,  be  shall  be 
compelled  to  servo  by  the  year,  with  any  master  that  will  retain 
him  for  such  wages  as  the  court  shall  think  meet  to  appoint/' 
'charters,  d'c,  App.  p.  712. 

1633-7.—- It  is  declared,  &c.,  "  that  what  lands  any  of  the 
Indians  in  this  jurisdiction  have  possessed  and  improved,  by 
subduing  the  same,  they  have  just  right  unto,  according  to  that 
in  Gen,  1,  28  and  ch.  9,  and  Fsal  110,  16.  And  for  the 
further  encouragement  of  the  hopeful  work  amongst  them  for 
the  civilizing  and  helping  them  forward  to  Christianity ;  if  any 
of  the  Indians  shall  be  brought  to  civility  and  shall  come  among 
the  English  to  inhabit,  in  any  of  their  plantations,  and  shall 
there  live  civilly  and  orderly  ;  that  such  Indians  shall  have  al- 
lotments amongst  the  English  according  to  the  custom  of  the 
English  in  like  case. 

"  Further  it  is  ordered,  that,  if  upon  good  experience,  there 
shall  be  a  competent  number  of  the  Indians  brought  to  civility 
so  as  to  be  capable  of  a  township,  upon  their  request  to  the 
Genenii  Court,  they  shall  have  grant  of  lands  undisposed  of  for 
a  plantation  as  the  English  have."  See  the  General  Laws  and 
Liberties  of  Massachusetts  Colony,  revised,  &c.,  cd,  Cambridge, 
1675.  Title— jPor  settling  the  Indian^  Utto  to  lands  in  th%$jv^ 
risdiciion. 

In  the  same  law  there  is  a  provision,  common  in  all  the  colo- 
nies, forbidding  the  sale  of  fire-arms  and  ammunition  to  any  Indian. 

1630-2641. — "It  is  also  ordered  that  when  any  servants 
shall  run  from  their  masters,  or  any  other  Inhabitants  shall 
privily  go  away  with  suspicion  of  evil  intentions,  it  shall  be 
lawful  for  the  next  magistrate  or  the  constable  and  the  two 
chief  inhabitants,  where  no  magistrate  is,  to  press  men  and 
boats  or  finances,  at  the  public  charge,  to  pursue  such  persons 
by  sea  or  land,  and  bring  them  back  by  force  of  arms."  Char- 
ters, &c.f  ch,  68.  Title, — A<i$  respecting  tnastera  and  laborers, 
§3. 

1686. — It  is  ordered  that  no  servant  ehaU  be  set  free,  or 
17 
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iiave  any  lot,  until  he  have  served  out  the  time  covenaiated ;  un- 
der penal^  of  such  fine  as  the  quarter  courts  shall  inflict,  &c. 
Charters,  &c.,  p.  42.  Title — Aci$  r&spedinff  freemen  and  ser- 

X641^~Thi8  is  the  date  of  the  celebrated  "  MasaachuBetts 
Fundamentals"  or  "  Body  of  Liberties,"*  the  preamble  of  which 
is  as  follows : 

"  Forasmuch  as  the  free  fruition  of  such  liberties,  immu- 
nities and  privileges  as  humanity,  civility,  and  Christianity  call 
for  as  due  to  every  man,  in  his  place  and  propoiiiion,  ^vithout 
impeachment  and  infringement,  hath  been  and  ever  will  be  the 
tranquillity  and  stability  of  churches  and  commonwealths,  and 
the  denial  or  deprival  thereof,  the  disturbance,  if  not  the  ruin 
of  both,  we  hold  it  therefore  our  duty  and  safety,  wliilst  wo  are 
about  the  further  establishing  of  this  government,  to  collect  and 
express  all  such  freedoms  as  for  the  present  Wig  foresee  may  con- 
cern us  and  our  posterity  after  us,  and  to  ratify  them  with  bur 
solemn  consent.  Wo  do  therefore  this  day  reli^ously  and 
unammously  decree  and  confirm  these  following  rights,  liberties 
and  privileges  concerning  our  churches  and  civil  state  to  be  re- 
spectively, impartially  and  inviolably  enjoyed  and  observed 
throughout  our  jurisdiction  forever."  (Cambr.  ed.  laws,  1675, 
p.  L) 

The  ninety-eight  articles  of  this  code  are  classed  under 
distinct  headings  or  titles,  commencing  with  a  general  state- 
ment of  the  rights  of  the  inhabitants  in  seventeen  articles ;  the 
first  of  which  :s  as  follows :  "  No  man's  Hfo  shall  bo  taken 
away,  no  man's  honor  or  good  name  shall  be  stained,  no  man^s 

»  By  tlio  Ma«.  Bwiordi^  toI  I.,  pp.  246,  269,  It  »ppe»rt  the  GwiwtbI  Court  mo- 
teoe&d  ccmia  oflVnd«r^  in  i6S9  "to  be  deliveitd  up  &  tiave  "  to  pmoiu  ap- 
pointed hj  tbe  cotul 

It  i*  ]>i>)iaved  tbAt  t}i«r«  U  no  meotloa  a»4e  of  negro  «1avu  proyiotut  to  tlie  Mt  ot 
1696  or  1S9S  I>«re!ii«n«r  olted.  Bat  it  npnoajn*  from  '*  Jomljro**  Vojage,"  tec  Usm. 
Hi«t  CoL.  M  teriei,  vol  III.,  p.  231,  that  tbcrrs  were,  in  16S&,  «otae  negroea  ito  the 
colony  held  in  sUWry;  and  m«  Dr.  B«lkja«p*«  letter  to  ht.  Tuoker,  la  Hau.  Ui«t. 
CoL  l*t  MHeji,  vol  IV..  p.  184. 

*  For  tbit  hiktorjr  of  tub  act  tuid  no  abctmot  of !:«  proviuous,  teo  I  llUdr.  p.  274. 
I  SAvag«'«  Winthrop,  p.  160.  Mai*.  HUt,  Col  3d  wries,  vol  VIIL,  p.  I9>. ;  a  paper 
by  K.  C.  Gray,  JLL,  £>.,  coutalning  tite  hlitory  of  tbe  proriuu*  oublicatlotut,  aud  a 
motro  aulbttotio  copy.  Cottun«a«r.  v.  Al^rj  7  Cusbbg,  67. 
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person  shall  he  arrestetl,  restramed,  baniabed,  dismembered, 
nor  any  ways  puniflhed,  no  man  ehell  be  deprivi^  of  bis  wife  or 
childzen,  no  man's  goods  or  estate  sbal!  be  taken  away  from 
bim,  nor  any  way  Indamaged  under  color  of  law  or  connienancs 
of  authority,  unless  it  be  by  virtue  or  equity  of  some  express  law 
of  the  country  warranting  the  same,  established  by  a  General 
Court  and  suMciently  published ;  or,  in  case  of  the  defect  of  a  law 
in  any  particular  case,  by  the  word  of  God,  and  in  capital  cases 
or  in  cases  concerning  dismembering  or  banishment,  according 
to  that  word,  to  bo  judged  by  the  General  Ck)urt" 

Article  2.  "  Every  person  within  this  jurisdiction,  whether 
inhabitant  or  foreigner,  shall  enjoy  the  same  justice  and  law 
that  is  general  for  the  plantation,  which  we  constitute  and  exe- 
cute towards  one  anotlior  without  jmrtiality  or  delay." 

Article  17.  "  Every  man  of  or  within  this  jurisdiction,  shall 
have  free  liberty,  notwithstanding  any  civil  power,  to  remove 
both  himself  and  his  family  at  their  pleasure  out  of  the  same, 
provided  there  be  no  legal  impediments  to  the  contrary." 

The  next  forty-one  articles  are  called  *  rights,  rules,  and  lil^- 
ertics  concerning  judicial  proceedings.'  There  is  no  mention 
made  among  these  of  involuntat^''  servitude  a»  a  punishment. 
Though  *  barbarous  and  unusual  pvinishments  *  are  prohibited, 
it  seems  not  to  have  been  taken  a%  applying  to  whipping,  the 
pillory,  cropping  and  other  similar  inflictions.* 

Twenty  articles  contain  *  liberties  more  particularly  con- 
cerning the  freemen,'  whioh  relate  to  the  civil  polity  of  the 
colony.  In  one  of  these  articles  it  is  enacted  that  *  no  prescrip- 
tion or  custom  may  prevail  to  establish  any  thing  morally  sinibl 
by  the  word  of  God.'  (Laws,  Cam,  16*75,  p.  126.)  *  Liberties 
of  women '  is  the  subject  of  two  articles  ;  *  liberties  of  children' 

'  In  1681,  ft  Mgra  wha  had  htta  convicted  of  anion,  wm  pobUdj  burocd  aliw  b 
Boston;  thU  w  old  common  hv  {senUhment.  i  Bluok*.  Comm.,  233.  In 
I75&  ft  man  and  n  woman,  negm  «9rvant«  ofCmp^o  John  Codtaao,  d*  CbftrIe«towB, 
were  executed  uodfur  Mntenco  of  the  Awhtan,  for  Mi»onltig^tbeJr  mftitttr;  the  womnit 
was  bimiod.  OUvms'*  Par.  Oororaonweahb,  p.  8*.  3  ElUot'«  MUl  New  187. 
Th»  crime  km  {>oiit  Ututoa  hy  common  kw,  and  lo  b«  drawn  and  bttmt,  in«tead  of 
being  drawn  and  ban^,  was  *'  the  ustwl  ptmlthment  for  all  torta  of  treanou*  com- 
mitted by  those  of  tbe  femalo  tn,x^*'  unlit  SO  Gtso.  lit,  «.  48.  4  BL  Comm.,  20f.  It 
wottld  »c«m  from  tbeso  inftance*  that,  after  all,  the  court*  wettj  obliged  to  reMft  to 
"  common  law  "  to  find  out  wbat  ptini«bmeni«  w«t«  not  '*  barbaroot  am  unumaL'* 
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of  four  articles.  It  Ib  enacted  in  foar  articles,  entitled,  'lil>er- 
tics  of  servants.' 

>  Article  S5.  "  If  any  servants  wkoll  See  from  the  tymnny  and 
omelty  of  their  maaters  to  tlie  house  of  any  irecman  of  the  same 
town,  they  shall  be  there  protected  and  sustained,  until  due 
Older  be  taken  for  their  rejief  *  provided  due  notice  thereof  be 
speedily  given  to  their  nsaatcrs  from  whom  they  fled,  and  the 
next  assistant  or  constable  where  the  party  plying  ia  harbored." 

Article  86.  "  No  servant  shall  be  put  off,  for  above  a  year,  to 
a- other,  neither  in  the  lifetime  of  their  master,  nor  after  their 
death  by  their  executors  or  administrators,  unless  it  be  by  con- 
sent of  authority  assembled  in  some  court  or  two  assistants." 

Article  87.  "  If  any  man  smite  out  the  eye  or  tooth  of  his 
man  sen'ant  or  maid  servont,  or  otherwise  maim  or  much  dis- 
figure him,  unless  it  be  by  mere  casualty,  be  shall  let  them  go 
free  from  his  service,  and  shall  have  such  further  recompense  as 
the  court  shall  allow  him," 

Article  88.  "  Servants  that  have  served  diligently  and  faith- 
fully to  ike  benefit  of  their  mostcra  seven  years,  shall  not  be 
sent  away  empty  ;  and  if  any  have  been  unfaithful,  negligent, 
or  unprofitable  in  their  service,  notwithstanding  the  goocl  usage 
of  their  masters,  they  shall  not  be  dismissed  till  they  have  made 
satisfaction  according  to  the  judgment  of  the  authorities." 

Three  articles  refer  to  *  liberties  of  foreigners  and  strangers/ 

Article  89.  "  If  any  people  of  other  nations  pruil  -^ing  the 
true  christian  rebgionj  shall  flee  to  us  from  the  tyranny  or  op- 
pression of  their  persecutors,  or  from  famine,  wars  or  the  lik^ 
necftssary  or  compulsory  cause,  they  sluiU  be  entertained  and 
succored  among  us,  according  to  that  power  and  prudence  God 
shall  give  us." 

Article  91.  "  There  shall  never  bo  any  bond  slavery,  villenagc, 
or  captivity  amongst  us,  unless  it  be  lawfiil  captives  taken  in 
war,  and  such  strangers  as  willingly  sell  themselves  or  arc  sold 
to  us.  And  these  shall  have  all  the  lil>erties  and  christian 
usages  which  the  law  of  God,  established  in  Israel  concerning 
such  persons,  doth  morally  require.   This  exempts  none  from 
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©orvitude  who  shall  be  judged  thereto  by  authority."  (Laws. 
Cam,,  1675,  p.  10,  tit  Bond  Slavery.) 

Two  articles,  *  of  the  brute  creature/  rospecting  cruelty  to 
animals  and  certain  rights  of  pasturage.  Among  the  *  capital 
laws '  in  the  remaining  articles  is  one,  Art.  94,  s.  10 :  'If  any 
man  stealeth  a  man,  or  mankind,  he  shall  siurely  be  put  to 
death,'  with  marginal  reference  to  Exodus,  21,  16.  (Laws 
Gamb.  1675,  p.  15.)' 

16&2.*  "  And  it  is  further  ordered  by  this  Court^e  and  the 
authoritje  thereof,  that  all  Scotchmen,  negroes,  and  Indjans,  in- 
habiting with,  or  servants  to  the  English  *  *  shall  be  listed  and 
*  **  attend  trayninga  as  well  as  the  ^Inglish,"  &o. 

1666.  Ordered  by  the  Court,  &c.,  "  that  henceforth  no  ne- 
groes or  Indjans,  although  servants  to  the  English,  shall  be 
armed  or  permitted  to  trajne." — Militia  BegulationB  in  Mass. 
Becords  IV.  1st  Part,^  pp.  86,  397. 

1668.  The  general  court  empowered  the  treasurers  of  the 
several  counties  to  sell  certain  Quakers,  who  refused  to  pay  fines 
"  to  any  of  the  English  nation  at  Virginia  and  Barbadoea." — 2 
Hazaitl's  Coll.  p.  563.» 

1660.  May.  "  This  court,  &c.,  do  declare  and  order  that  no 
man  whatsoever  shall  be  admitted  to  the  freedom  of  this  body 
politick,  but  such  as  are  members  of  some  church  of  Christ  and 

'  A  tmuaction  dewrm  mention  In  thUpUc«  as  SndlcAUva  of  tho  public  senUmont 
At  thi*  {wriod,  which  "  bu  b««n  mAgnSfled  hy  too  precipitate  an  ndmlratton  into  a 

frot««t  on  the  pun  of  MaJMM(ihtit«t<»  againtt  %ixa  African  «lavo  tni4o.'*  1  HiltL  p.  2S3. 
t  WAS  dli«cover«dl  ir.  the  fbwr  IMS,  tl^at  two  negroe*  who  had  b««o  brongiit  to  Bo** 
(on  itt  a  ve,i»el  which  Hod  mllei  (hence,  *  bound  to  Guinea  to  trade  for  nogn>e«,'  had 
not  been  bought  there  in  the  regular  courw  of  traiBc,  but  had  been  kidna{^p«d  on  the 
coait  of  Africa,  and  that  at  the  same  time  t)io  crew,  with  otitert  from  loroe  London 
ve«iet»,  had  on  a  Sunday  attacked  an  AfricAa  viiUge,  and  kitted  many  of  the  inhabi* 
ta»ta.  The  master  and  crew  were  e)mrg<}d  with  tl^  offeucet  of  mnrder,  m&n-«tcaling, 
and  Sabbath-breaking.  Uto  magistrates  were  not  sufBdentljrctoar  at  to  their  »u. 
thoritjr  to  punish  crimes  committed  on  the  coa$t  of  Africa;  but  they  ordered  tho  ne^ 
groes  to  be  sent  back  at  the  publio  cimrjse,  a«  having  boon  procured  not  bonestljr  bj 

Sorchaso,  but  by  the  unUwAil  act  of  kynapping,  and  by  a  letter  'exprejuting  the  in- 
ignatlon  of  tbe  General  Court,'  tltey  bore  '  w!t»eit.s  against  the  heinous  oflence  of  man- 
stealing.'  2  Winthrop,  243  and  Appendix  hi.  I  Baac  174.  Mass.  Kec  !I ,  pp. 
13«.  168, 

*  In  ie40,  a  penal  code  was  compiled  aud  printed,  no  copy  of  whicl)^  It  is  beliored. 
Is  now  in  existence.   See  I  ilildr.  Sti$, 

*  Ttsis  order  was  never  carried  into  effect,  no  »hip-roaster  being  fouud  wlUiug  to 
carry  them  away.«l  Sewel's  Hist  Quakers,  8vo.  p.  278. 
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ia  Ml  communion,  which  they  declare  to  bo  the  trae  intent  of 
the  ancient  hnr,"  [anno  1631.] — Charters,  SeCy  p.  117. 

1664.  "  In  answer  to  that  part  of  his  M^jest/s  letter,  of 
June  28,  1662,  oonceming  admission  of  freemen ;  this  Court 
doth  declare  that  the  law  prohibiting  all  persons,  except  mem> 
bon  of  churches,  and  that  also  for  allowance  of  them  in  any 
county  court,  are  hereby  repealed,  and  that  all  EngUshmen  pre- 
senting a  certificate  nnder  the  hands  of  the  minister  of  the  place 
where  they  dwell,  that  they  are  orthodox  in  religion  and  not 
lioious  in  their  lives,  and  also  a  certificate  ander  the  hands  of 
the  selectmen,  &c.,  that  they  are  freeholders,  &o.,  rateable,  &c., 
or  that  they  are  in  full  communion  with  some  church  among 
us ;  if  they  desire  to  be  freemen  they  shall  be  allowed  the  privi- 
Joge  to  have  such  their  desire  pro|M)undcd  and  put  to  vote  for 
acceptance  to  the  freedom  of  the  body  politick,  by  the  sufirago  of 
the  major  part,  according  to  the  rules  of  our  patent." — Charters, 
&c.,  p.  117,  IV.  Maaa  Rec.  Part  IL  p.  llV,  and  p.  66.' 

The  colonies  of  New  Plymouth  and  Massachusetts  Bay  be- 
came, in  the  year  1692',  united  into  the  Province  of  Massa- 
chusetts Bay. 

1688,  Laws  of,  c.  6. — A  law  forbidding  to  trade  or  truck 
with  "  any  Indian,  molato,  or  negro  serx'ant  or  slave,  or  other 

'  Seo  tho  king's  letter  in  IV.  Mm*.  Ilec  24  part,  p.  XM-^,  which  enjoioa  "that 
all  frtehoMm  of  comptoteot  c«<ale,  not  vieiotu  in  oonrcnation  and  orthodox  in  roHgion 
(though  of  different  penmniioa*  concenUng  church  gov«mm>'^iit}  majr  bavo  their  rote* 
in  tho  election  of  all  offic«r»." 

*  The  charter  prorided  for  election  ordo][)uties  to  Ute  general  court  "  hy  tho  nu^r 
pari  of  the  flreeholdeni  and  other  iuhnbitnnta  of  the  r«»p«ctive  towui  or  plscci  vho 
.-^all  b«  prewnt  at  luch  ekctionn.'*  *'  Ko  freeholder  or  other  Mrcon"  to  baro  a  vote, 
who  ahoald  iwe  havo  a  certain  freehold  e«tate.  *'  It  contained  a  claose  that  all  and 
eteiy  of  the  king's  mibjectt  **  which  »hall  go  to  and  inhabit  within"  tho  province,  and 
their  children  bom  there,  *}touId  havo  the  liberties,  &e.,  of  tut^jccta  in  othtr  part*  of 
the  empire.  Tho  governor  and  goneral  court  wero  vested  witli  power  to  enact  Uwi, 
'*  lo  aa  the  kudoo  be  not  repugnant  or  contrary  to  the  lawt  of  thi«  our  realm  of  Eng- 
hutd." — Charter*,  4sc.,  p.  18. 

Charter*,  &c,  p.  213,  229,  give*  enaetment»  a*  of  1(^2,  contindng  Uis  law*  of 
BlaMachnaett*  and  rijnmouth  coloaie*  umil  tha  next  yw,  fotiudcd  on  a  doubt  a*  to 
the  continuance  of  the  local  law.  (.See  2  Mutdu  p.  S0,j  and  p.  214,  An  act  ttttina 
/orth  jftment  p-ieit'ga^  om  of  which  l«,  "  no  freeman  ahall  be  takc»  and  impritoned^ 
or  be  dimized  of  hi*  fre«hoId  or  libortie*.  or  hi*  iVeo  cu»to»>,  &e.,  &c,  but  bj  the 
lawful  judgment  of  hi*  peon,  or  the  law  of  tbl*  prorinco."^  AIjm>  p.  224,  An  act  for 
tit  better  tetwui/f  of  tie  Kbtrt}/  of  tAt  subject  a»djbr  prtrtntion  <^  ttltgnl  impriMOnmmi, 
TUtm  acti,  with  wme  othtn  there  given,  do  not  appear  in  (he  coUftction*  of  Uto  PfO> 
vinco  lawe,  printed  in  1726  and  17i>9 ;  ihoy  appear  to  have  be«n  dliaUowed  bjr  the 
Crown.   Soe  1  Uolraot'  Ail.  iiO,  u.   1  Ulldr.  167. 
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known  dissolato,  lewd,  and  disorderly  petBon,  of  whom  there  Is 
just  cause  of  suspicion/'  and  such  persons  to  bo  punished  hj 
whipping  for  so  trading. 

1708  >|  Laws  of,  c.  2. — An  act  restruning  the  emancipation 
of  "  molatto  or  negto  slaves/'  without  giving  security  to  the 
town  that  they  should  not  become  chargeable,  c.  4,  An  act 
that  Indians,  mulattocs,  and  negroes  shall  not  be  abroad  at  night 
after  nine  o'clock,  «&c. — Charters,  &c.,  p.  745,  746. 

1705,  Laws  of,  c.  6. — Act  /or  the  bdter  preventMg  of  a 
^riow  and  mud  issue.*  Enacts  that  a  negro  or  molatto  man 
committing  fornication  with  "  an  English  woman,  or  a  woman 
of  any  other  Christian  nation,"  shall  be  sold  out  of  the  province. 
An  "  English  man,  or  man  of  any  other  Christian  nation/'  com- 
mitting fornication  with  a  negro  or  molatto  woman,  to  bo 
whipped,  and  the  woman  sold  out  of  the  province.  "  Any  negro 
or  mulatto  presuming  to  smite  or  strike  an  English  person,  or 
of  other  Christian  nation,"  to  "  be  severely  whipped."  None  of 
her  Majesty's  English  or  Scottish  subjects,  nor  of  any  other 
Christian  nation  witliin  this  province,  **  shall  contract  matrimony 
with  any  negro  or  mulatto,"  under  a  penalty  imposed  on  the 
person  joining  them  in  marriage.  "  No  master  shall  unreason- 
ably deny  marriage  to  liis  negro  vnth.  one  of  the  same  nation ; 
any  law,  usage,  or  custom  to  the  contrary  notwithstanding." 
All  negroes  imjwrt-'sd  ore  to  be  entered  and  duty  paid,  a  draw- 
back to  be  allowed  on  exportation.— Charters,  &c.,  p.  747. 

1707,*  Laws  of,  c.  2. — An  act  for  the  regulating  of  free  ne- 
groes, dcy  enacts  that  they  do  service  "  in  repairing  the  high- 

»  In  1701,  lh«  town  of  Boston  Inatnjcted  !u  TOprnentKUves  "to  put  *  period  to 
negro««  being  «lttv«a."— Banc.  408. 

*  In  n  Imtiw  by  C.  C.  Jones,  on  the  KeligJou*  Inntnwtioti  of  tho  n«gro««  In  tho 
V.  S. :  .Sftvu:n«b,  1&42,  p.  3S.  are  «»tnict»  from  **  Entnrw  for  Pabl{eHtk»u  (of  ra»r- 
tia^)  within  tho  town  of  Bo»ton,"  dftto,  1707,  1710,  pnbUcatlm*  of  ncgrow,  all  a«  of 
certain  nuutcrt  tbcro  named.** 

»  Wtnchcodoo  p.  Hatfield  (1808),  ♦  Ma**,  R.  137-8,  Pawoo*.  C.  J.  "Slarery  wm 
btroduccd  into  thla  couutnr  toon  aAer  its  tint  Mttloment.  The  ttave  wa*  the  pn^itjr 
of  the  matter,  «ul\jcct  to  hU  order*,  and  to  rcaaonablo  corr«ctSon  for  miibobavior.  If 
Uie  tnaster  wm  e^llty  of  a  cmel  or  nnroaMoable  ca»tIgatlon  of  hU  tlave,  he  was  liable 
to  bo  puni«hed  (or  the  breach  of  the  pease,  and,  I  believe,  the  alave  wa«  alloweil  ^ 
demand  curetiet  of  tlie  peace  against  a  violent  and  barbarous  master.  Under  tbes« 
regulations,  the  treatment  of  shires  was  in  general  mitd  and  humane,  and  thejr  suf- 
fered hoTuships  not  greater  tlian  hired  servaats.** 
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ways,  cleansing  the  streets,  or  other  service  for  the  common  benefit 
of  the  place/*  eqtuvalent  to  the  eerrico  of  othew  in  training.  In 
case  of  alarms,  that  they  shall  attend  on  parade  and  do  services 
at  the  direction  of  the  commanding  officer.  That  free  negroes 
and  mulatto  shall  bo  fined  for  harbouring  or  entertaining  "  any 
acgso  or  mulatto  servant,'*  without  consent,  &c.  Punishment 
is  prescribed,  by  commitment  to  the  House  of  Correction.' 


'  B«tw(!«n  the  yeturs  1767  ftn4  1773,  f«rorAl  atifuocessfttl  attiemntt  woro  mulo  to 
wro«aro  legislAiiTc  nets  ik&Ainit  tht  •Sav«  tratitt,  an  acconnt  of  wblat  li  given  by  Dr. 
3B«lk»(^  in  hU  lettar  to  Judge  Toeker,  voJ.  Iv.  Mam*.  Hi»t  Soc.  Coll  p.  301.  The 
latest  attemntt  appear  to  hav«  failed  from  tha  o[>i>oj4Uon  of  the  goremojr,  aclli^  uader 
hU  ln«tnK;tton».  Dr.  Belkttop  aM$,  "  Thft  bloclu  ba4  better  twtxu  in  tite  judlclat 
eotMrUt.  A  pamphtet  cotttaloing  the  ea««  of  a  rtgn  who  had  aceomnmIe«]  hi*  maitt«f 
fnaa  the  We«t  Indiea  to  England,  and!  ha(t  there  sue4  for  and  obtained  hi«  fhsedom, 
wna  rtpri&ied  here,  aad  thU atctmmged  wveml  ncgroej  to  wie  their  r.K^«r*  for  their 
freedom  and  for  r«coinp<aise,  for  their  terrice  after  rJlicy  had  attained  the  susn  of 
twenty-one  yeer*.  Hie  first  trial  of  thit  klM  m*  ia  1770.  The  »egroe»  eoueclod 
tnouey  among  themtetven  to  carrjr  on  the  «uit,  and  it  terminated  favtifttbi3r  {or  them« 
Other  cuSta  were  i»»tit»ted  between  that  tim«  and  the  revottiiion,  and  the  juried  inva- 
riably sa^o  *J»cir  rerdtct  in  favor  of  liberty.  Tl»e  plea*  en  the  part  of  the  ma»t«w 
were,  that  the  negroea  were  purcltaiMd  la  open  market,  and  bitb  were  prodnced  in 
evidence;  that  the  kwa  of  the  province  recofynliwd  slavery  a«  cxUtlag  in  it,  by  declar- 
ing tn^t  no  penon  alionid  manumit  hit  «lave  wishout  giWng  bond  for  hi*  maintenance, 
ice.  On  the  part  of  the  black*  it  was  pleaded  tltat  the  royal  charter  expmiMly  de- 
clared all  ptmons  bom  or  rc:»iding  in  the  province  to  be  fmo  u  tlio  king^n  sub|ect«  in 
Great  Britain ;  that  by  the  law*  of  England  no  man  could  b9  deprived  of  hU  liberty 
bnt  by  the  Jndgment  his  peers ;  that  tite  laws  of  tlie  ptovince  retpeicting  an  evU 
exifting,  and  attempting  to  mitigate  or  regulate  it,  did  not  authorise  it,  and,  on  tome 
occfliions,  the  plea  was,  that  though  the  staveiy  of  the  parente  be  admitted,  yet  no  dis- 
ability at  that  kind  could  descend  to  the  chTldreit. 

'*  Ruring  the  revolution-war,  the  jimWwfc  opinion  was  so  strongly  In  favor  of  tba 
abolition  of  slavery,  that  in  some  of  ll»e  oooniry  towns  voles  were  pa«i«d  in  town- 
meetings,  that  they  would  have  wo  slaves  among  titem,  and  thnt  they  would  not  exact 
of  masters  any  bonds  for  the  maintenance  of  liberated  blacks,  if  they  should  boooiCM 
incapable  of  iwpporting  themielves," 

In  a  paper  by  Emoiy  Waihbum,  K*q ,  read  before  the  Majss.  Hist,  Soe.  April,  1857, 
(Bo«toi<  imly  Advertiser,  July  8,  1857,)  the  title  of  the  ca*e  above  mentSouett  is  given 
at  James  r.  I*cbmere.  •*  The  term  at  whkU  the  judgment  in  this  action  wa«  k»- 
dmd,  was  held  in  Suflbik,  Oct,  31, 1769.  The  action  wa*  commenced  in  the  Inferior 
Court  of  Common  fleas,  Xlay  2,  17  6&,  and  tlie  plaiwttff  declared  in  tmpass  for  a«- 
sanlt  and  battery,  and  impriioniug  Mtd  holding  (he  plaintllT  in  sert'ltade  from  April  1 1| 
1758,  to  the  date  of  the  writ.  Judgment  in  ute  lower  court  wat  retulerttd  for  the  de> 
fendant.  The  plaintifT  appealed,  and  in  the  superior  court  the  defendant  was  defaulted, 
and  jttdgmimt  was  rendered  for  an  agr««d  ^ota  with  coslfc*  Mr.  Washburn  »»ys  also  { 
"  If  this  w«r«  the  place  for  jsaeuktton,  I  should  feel  myself  waminied  in  aAsumlng 
that  our  cotirt*,  as  early  as  1770,  eonsldcwsd  the  attempt  to  hold  any  penwn  not  cap* 
tured  and  hrot^ht  and  sold  here,  but  iora  Acre,  as  a  slave,  was  not  justified  by  law, 
althou|^t  he  might  be  the  child  of  a  «la\'e.''  But  in  Winclmndon  v.  ilatfield, 
4  Mm,  R  129,  the  eonrt  tays:  "It  is  vttry  certain  that  the  general  praciJee  and 
ctmtmon  nsaipe  had  be«n  opposed  to  the  opinloa  that  a  nmta  bom  in  tlte  ^tat«,  be/ore 
the  pr^wnt  consUtutlon,  was  free,  though  bora  of  a  i'9mm  slave.**  And  im  Journals 

SiInjM.  Provincial  Congmi,  pk  Se,  S02,  n  reimlutioti  of  the  M«m,  Committee  of 
Safety,  of  May  20,  1775,  respecting  the  Impoprlety  of  aallsilng  slam  ia  the  army  j 
read  la  tlte  congress,  June  8,  but  no  action  taken  on  it. 
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1712,  Lawaof,  c.  6.—-4»  actproUhiiingthe  imporkUion  or 
brmffing  into  this  province  any  Indian  servants  or  slaves.  The 
preamble  recitca  tlio  bad  character  of  **  Indians  and  other 
elavea,"  the  danger  of  their  increase,  and  the  "discouragement 
to  the  importation  of  white  Christian  aen^ante enacts  "  that 
all  Indians,  male  and  female,  of  whatever  age  soever,  imi>o.rted 
or  brought  into  this  province  by  sea  or  land  from  any  part  or 
place  whatsoever,"  shall  be  forfeited  to  her  majesty  for  the 
support  of  government,  unless  impi'rters  give  security  to  remove 
them. — Charters,  &c.,,  p.  748. 

§  221.  Leqislatiok  'of  New  Hampshire. 

The  colonial  government  of  Massachusetts  had  claimed,  and 
exercised  jurisdiction  over  the  settlements  within  the  limits  of 
the  present  State  of  Hew  Hampshire  until  the  year  1679,  when 
a  separate  provincial  government  was  constituted  under  the 
royal  commission.'  The  jSrst  legislative  assembly  declared  "  the 
genend  laws  and  liberties  of  this  province/*  and  a  code  of  capi- 
tal laws  compiled  from  the  Blassachusetts  code  ;  of  which  the 
twelfth  is,  "  if  any  man  stealeth  manHnd  he  shall  be  put  to 
death  or  othen^ise  grievously  punished." — 1  Belknap's  Hist.  N. 
H.  app.  no.  26.  This  code  was  rejected  in  England  as  *  fanati- 
cal and  absurd.' " — 1  Hildr.  p.  501.* 

'  The  claim  to  the  »oU — nat«|p3nl#tlcaJ  to  tJ»at  of  MM*ftcho*(»tt»--wfiiaf(n>»de«i  on 
MflutonV  Patent  fVom  th«  eotmcU  of  Plymotittli,  England.  \\1»»tis»cr  legiiktlve  jwwer 
■vtat  4on%'cd  froin  it  wa*  miructed  by  iltc  imial  condition  of  coaforailiy  to  tho  I«w» 
of  Kngbnd.  UkiA  govo^mment*,  founddi  on  the  wtitien  compacts  of  tho  «ettkr»,  had 
him  formed  at  Kxetor  and  Ihttet.  I  UtXkmft  H.  II.  tt^.  no.  IS,  18.  By  th«  com* 
aiMion  to  Cutt«  and  other*,  &  Ic^atlre  AwKimbh-  wa«  aUowed;  tlte  voter*  for 
dek^ate*  to  \»  determined  hy  the  Premient  and  Council,  and  when  "  writs  were  is- 
tuctl  for  caUlttg  a  ganerol  AiiMsmbty,  the  penon*  In  tAch  town  who  were  judged  quali- 
fied to  vote  were  named  in  the  writ*,'*  J  Belknap'*  Hint,  K.  H.  p.  91.  The  leg^aUte 
power  wne  not  exp7««<dy  limited,  thoughi  «uhjcct  to  the  ro>iil  ditatlowanee  of  it»  enAct* 
mct»i«.  It  wjw  p«>vld(!4  in  the  grant  of  judicial  pevfo^— «'  »o  nlway*  that  the  form  of 
proe««4in^  in  «uch  omo*  and  the  jndgraent*  iheretiiMn  to  he  g^ven  he  n$  consonant 
and  agreeahte  to  tlie  Um  and  «tatut««  of  thi«  our  mim  of  l^gland,  a«  the  pmenl 
•tale  and  condition  of  onr  mtt^eet*  Inhiihitiug  within  the  l!mll»  ttfore«iUd»  and  the  cir- 
(tntni^anoe«  the  pia^  will  admit.*'  The  utter  commhMlon»  trnivido  thttt  the  iooal 
«haD  not  he  repennnt,  bnt,  tu  near  m  may  he,  8gni««ble  to  tne  hm  mi  »t«t!ttt«i»  of 
tliln  our  roaim  of  t'^n^land."  By  the  Aotnmlfition  to  Wontworth,  1760,  the  deputiet  to 
the  A»««mh)y  are  to  he  cho«en  hy  the  "  ma^or  part  of  the  (Veeholdenk**  See  the  com" 
wUuitiRi  in  N.  Ilamp.  I'ror,  l^w#,  «dlt»  1771,  SloryV  Comm.  §§  78—81. 

»  In  ajowmal  given  in  Belknap**  HUt.  K.  il.  app.  no.  44,  a*  of  1083,  "  March  U. 
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1714,  were  passed — An  act  fo*  preventing  moi's  sons  or 
servanU  c^senling  themselves  from  their  parerUs  or  master's  ser' 
vice  toUhmti  have,  N.  H.  Prov,  Laws,  c.  28.  An  act  to  pre" 
vent  disoi'ders  in  the  night f  Prov.La\v8,  c.  39. — "  Wliercas  great 
disorders,  Insolenciea  tmd  bui^Iaries  are  ofttimes  raised  and  com- 
mitted in  the  night  time  by  Indian  negro  and  molatto  servants 
and  slaves,  to  the  disquiet  and  hurt  of  her  Majesty's  good  sub- 
jects'; for  the  prevention  whereof  JBe  it,  &c. — that  no  Indian, 
negro  or  molatto  sen^ant  or  slave  may  presume  to  be  absent 
from  the  families  where  they  respectively  belong,  or  be  found 
abroad  in  the  night  time  after  nine  o'clock ;  unless  it  be  upon 
errand  for  their  respective  masters,"  &c. 

 An  act prohibUing  (he  importation  o?-  h'tnging  into  iJiis 

Province  any  Indian  servant  or  slaves.  Prov.  L.  c.  41 — 
"  Whereas  divers  conspiracies,  outrages,  barbarities,  murders, 
burglaries,  thefts,  and  other  notorious  crimes  and  enormities,  at 
sundry  times  have  of  late  been  perpetrated  and  committed  by 
Indians  and  other  slaves  within  several  of  her  Majesty's  planta- 
tions in  America,  being  of  a  malicious,  surly,  and  revengeful 
spirit  and  very  ungovernable,  the  over  great  number  and  in- 
crease whereof  within  this  province  is  likely  to  prove  of  fatal 
and  pernicious  consequence  to  her  Majesty's  subjects  and  in- 
terest here,  unless  speedily  remedied,  and  is  atliscouragement  to 
the  imjjortation  of  Christian  servants :  Be  t^,  &c.,  that  from 
and  after  the  publication  of  this  act,  all  Indians,  male  and  fe- 
male, of  what  age  soever,  that  shall  be  imported  or  brought 
into  this  province  by  sea  or  land ;  every  master  of  ship  or  other 
vessel,  mercliant  or  person,  importing  or  bringing  into  this  pro- 
vince such  Indians  male  or  female,  sliall  forfeit  to  her  Majesty 
for  the  support  of  the  government,  the  sum  of  ten  pounds  per 
head,  to  be  sued  for  and  recovered  in  any  of  bey  Majesty's  courts 

Tbe  govmof  tM  Mr.  J»fli«y'«  negro  Ita  mSgbt  go  from  hit  imi*t«r,  ho  wotiW  clear 
him  vtiiw  Uh  hattd  «n4  seal  j  m  th«  follow  no  more  his  MMter's  cflitcfirm." 

♦  Ti»  royal  ItMlructiota  datedi  Jvm  80,  1761,  to  B.  WetttwrUi,  tUo  I'rovindal 
Ooweamor,  <»ttt«iiB«4  ft  eUmse,— "  Yot»  ar*  not  to  give  your  a&nent  to,  or  vtm  my  iaw 
imposing  datift*  oii  ncgroe*  imports^!  fato  N«w  Hatnpiiblra.''  Gordv^ft**  HUt.  of  Am. 
Eov.  vol  v.,  IfttterS. 
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of  record,  by  action,  bill,  complaint  or  otherwise :  to  be  paid 
into  the  treasury  for  the  use  aforesaid." 

1718.  Ad  /or  restraining  iiiJmimn  »&\3erUiea,  Prov.  L.  c.  70, 
8. 1 — "  For  the  prevention  and  restmining  of  inhuman  aeverities 
which  by  evil  masters  or  overseers,  may  be  iised  towards  their  Chris- 
tian servants,  that  from  and  after  the  publication  hereof,  if  any 
man  smite  out  the  eye  or  tooth  of  his  man  servant  or  maid  8er~ 
vant,  or  otherwise  maim  or  disfigure  them  much,  unless  it  be  by 
mere  casualty,  ho  shall  let  him  or  her  go  free  from  his  service, 
and  shall  allow  such  fUrthcr  recompense  as  the  court  of  quarter 
sessions  shall  adjudge  him.  2.  That  if  any  person  or  persons 
whatever  in  this  province  shall  wilfully  kill  liis  Indian  or  negro 
fier\'ant  or  servants  he  shall  bo  punished  with  death/' 


§  222.  Legislation  of  Conneoticot. 

The  civil  polity  of  this  colony  originated  in  that  of  the 
two  several  colonies  of  Hartfortl  and  of  New  Haven.  In  January, 
1639,  a  constitution  of  government  was  mlopted  for  the  Hart- 
ford colony,'  by  those  who  mutually  recognijted  each  other  as 
the  adult  male  free  inhabitants  of  the  settlements  or  townships 
of  Hartford,  Windsor  and  Wethersfield,  agreeing  "  in  all  civil 
affairs  to  be  governed  according  to  such  laws  as  should  be  made 
agreeably  to  the  constitution  they  were  then  about  to  adopt," 


•  177i5,  Nov.  3.  Ii<!*oItttionof  Congrcja  rccommcading  iKo  rcvftltttlenftJT  CooTention 
at  Kxctor  (wpreMtiting  <mo  hundred  wtd  two  tmuM)  to  caJl  a  full  Attd  mni  repmoa- 
tation  of  tho  pc<f  le."  nnii  tlmt  tbm  ropWiMUtatim  may  «ftabl»i»l»  «ueJt  form  of  gor- 
ornwcat,  &c.  1  Iklkoap'*  N.  IL  pp.  S57,  859,  851,-2.  1770,  Saxu  6,  vote  of  tbo 
CoovenUoM  »t  £xot«r,  "  that  tJ»U  CoufprtM  take  up  civil  ffovennncnt  for  tlil»  coloay, 
l«  tho  miumcr  and  fonn  following,"  &«.,  Law*,  1780.  iH,  H.  Hirt  S««,  IV.,  p. 
150.   TliM^  Is  no  declaration  of  nrivato  rights. 

177S,  Juno  15.  The  Council  and  Aftmnbly  declared  New  Hampshire  on  indo- 
pendent  i)tat<».  1  Bel.  p.  SS7. 

*  Tho  origin  of  tho  locral  government  and  the  progro««  of  legit latiou  in  Conneo 
ticut  U  i»kcteiu»d  in  tho  atktatistmmt  to  the  ?ul>lic  Statute  Law*  of  the  State  of  Conn., 
puhl  Hartford,  1808.  Tlie  towiw  of  Hartford,  Wittd«r  and  Welhe«t6flld  were  fir«t 
•ettted  by  emigrantit  from  Mamchoiottti,  the  general  eonri  having  iti  $he  year  10^6 
i»sued  to  Koger  Ludlow  and  otbenr,  a  commisMon  iuve<ting  them  with  locative  aiid 
judicial  power*  for  one  year  in  tlte  new  plantttioius  (intended  to  bo  withui  the  limits 
and  jurisdiction  of  Mamchui«u%)  ansl  authoriting  them  to  convene  the  !nhabita»t«, 
if  neoemry,  to  exerdte  thm  power*  in  General  Court.  Thi«  comtai«4don  waa  never 
renewed,  but  the  per»on«  named  therein  acted  as  mag!irtmte«  until  January,  163$. 
Sa«  also  records  of  tho  colony,  published  by  the  St»te»  11^50.  Compare  tho  remark  in 
Bote  S,  page  121. 
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and,  "in  canes  in  which  tlierc  was  no  express  law  established, 
to  be  governed  by  the  Divine  word."  The  freemen  of  the  colo- 
ny, or  those  having  the  elective  franchise,  were  to  Ijo  such  aa 
had  been  received  members  of  the  several  towns,  by  a  majority 
of  the  inhabitants. 

In  June,  of  the  same  year,  a  constitution  of  government  was 
adopted  by  the  settlers  at  New  Haven.*  The  Scriptures  were 
received  m  having  the  authority  of  law  in  the  absence  of  legis- 
lation.' Only  members  of  tho  churches  within  the  jurisdiction, 
could  be  freemen  or  electors.  At  Hartford,  in  April  of  the  same 
year,  the  first  law  was  passed,  being  a  declaration  or  bill  of 
rights,  which  is  in  nearly  the  same  words  as  the  preamble  and 
first  article  of  tho  Massachusetts  Fundamentals  of  1641.  This 
bill  of  rights  is  repeated  iu  the  commencement  of  every  revision 
of  the  colony  laws." 

1660. — By  ortlcro?  tlie  General  Court  of  Hartford,  &c.,  a  di- 
gest of  tho  statutes  was  "  copied  by  the  Secretary  into  the  book 
of  public  records,"  wliich  is  frequently  referred  to  in  later  stat- 
utes as  the  code  of  1650.* 

In  this  code  under  the  title  Indians,  tho  lawfulness  of  the 
slavery  of  both  Indians  and  nevj^roes  is  recognized  by  tho  gen- 
eral court,  adopting  in  terms  a  "  conclusion  "  of  the  Commis- 
sioners of  the  Unitefl  Colonies  of  New  England,  dat-cd  Sept.  5, 
1640.    (1  Kecords,  531.)'   This  is  not  foimd  in  the  revised 

»  rrintc*i  with  iliB  code  of  1650,  by  Asxirm  &  JiuJd,  1838,  ISma  Tlic  Now  Ha- 
Tcn  colonlxt*  came  tUwcUy  frora  Engfajwl  in  tlio  year  1638;  tliey  hoA  »o  pa!«tt  from 
ti»e  mmcH  la  Plywoutlj,  In  Eaglan*?,  for  N«w  Kngltmd.  Ttw  t«rrf«oiy  of  Couuecti- 
cat  Haci  htcn  grftm«4  by  a  jvitott  tJtw»  IieW  by  fiw  Lonl  Say  ww?  ScAlft,  ani  other*. 

*  It  U  Mdd  titat  ttboMt  ti»o  year  1760,  tbtt  Hebrew  lex  tnllonU  waa  applied  under 
thli  crtactj»ent»  In  tJho  <as6  of  a  ncgm  nJavo  for  tbo  maiUatioa  of  hk  mi»#tet'«  aoa. 
rcter"*  Hi»t,  Conn.,  p.  83. 

*«Tbo  reforctw*  to  lite  word  of  Go<l  »»  tlius  modlfiBd,  "  or  In  ca*a  of  tm  demtJ  of 
a  law  in  any  particular  case,  by  itomo  dear  antl  plain  rwle  of  the  word  of  God,  In 
which  tlic  whole  cdart  «haJl  c««eur." 

*  Col  Record*  of  Conn.,  vol  I.,  j*.  m,  563.  See  abstract  In  I  Illldr.  371. 

*  IGiHi,  May.—A  cottfcdcnicy  to  be  known  aa  the  United  Colowlea  of  New  England 
was  tntwd  into  at  Boston  bv  delegate*  from  i*lymo«ai,  Connecticut  and  New  Hawn, 
and  the  Oencral  Court  of  Slamdnwett*.  2  Hazard,  1~4J.  Among  ihe  article*  of 
agreentent*,  the clffhtii  l«  a»  follows; 

[ftl  "  It  IftftUo  agreed  that  the  coro»»ii*io»w  for  this  co»feder»tio»,  hereafter  at 
tliclr  meeting*,  whetJjer  ordinaiyor  extraordbary,  a«  they  may  have  coramlstion  or 
cpwwtonlty,  do  endeavor  to  fram*  and  e«*abli»h  agreement*  and  order*  in  general 
ca«e»  of  a  dvll  nature,  wherein  all  the  plantation*  arte  Inicrejited,  for  preserving  pftftt** 
amoug  theaiwlve*,  and  preventing  as  much  as  may  be,  all  occajtion*  of  war,  or  differ- 
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laws  of  1715,  which  contiiia  many  provisions  "for  the  well 
ordering  of  the  Indiana." 

ewMt  iritJi  oxhett,  M  fttjout  f«o  ant!  «|)«e<ly  pawage  of  jutlJcc  in  each  jurl*dictloa  to 
ftU  the  c«nrG4erat««  eauttUj%  lu  to  tho!r  «w»,  ncclving  tltote  titat  remove  from  one 
ploAtatlps  to  iutotlior  WitSiout  Aw  oorti3cAt«4t,  how  aU  the  iuT{s4ictiom  may  cany  it 
tuwants  tlte  Iiulutrut,  that  ttiey  neither  grow  mMlcnt  aor  he  tnmred  witliont  uue  tmfh- 
factiott,  test  war  hroal:  in  upon  t)?s  co«f(!^Serat««  through  ralicerriages,  [b,  j  It  i$ 
nho  amt«4  tltat  if  any  ssrvant  rtm  away  Crom  hl$  matter  into  any  of  thoM  confederate 
jitri«dktion!t,  that  in  ntch  ca««,  upon  certificate  of  ooo  maM«tnito  lu  the  janidiction 
out  of  which  the  salt)  <en-a»t  flexl,  or  u|)0fi  other  due  proo^the  taii  mvwai  shaU  b« 
deHverect  either  to  his  master  or  any  other  that  jmnmcji  mi  brings  cnch  oerti£bate  or 
proof.  r<?.}  Antl  that  upou  the  e»ca^  of  a«y  jpriaoner  or  fugitive  for  any  critnfaai 
caute,  Whctuer  breaking  pr!«on  or  gettiug  from  the  ofScer,  or  outcrwlM  e«captt^  upon 
the  ecrtifieato  t4  two  inagtstrate*  «  the  juriwUction  out  of  which  the  ejwapeamade, 
that  he  vtaa  a  priio»er  or  mth  offenilor  at  t)te  time  of  the  e^teapo,  the  magwtrato  or 
eome  of  them,  where  for  the  nrcMut  the  m*d  prisoner  or  fugitive  abideth,  shaU  forth- 
with grant  jttieh  warrant  an  the  case  will  bear  for  tJto  apprehcuding  of  any  tuch  per- 
sou  ftjjd  tlio  dcliveiy  of  him  Uito  tJie  hand  of  the  officer  or  other  person  who  pnrsueth 
hirn ;  and  if  there  be  help  required  for  the  safe  returning  of  any  auch  offender, 
tl»e»  it  slmJl  bo  granted  uuto  Itim  tlwt  craves  it,  he  paying  Uw  change*  thereof." 

Tlie  same  provisions  are  incorporated  iuto  the  soventli  article  of  the  confederation, 
renewed  in  1672.  (2Ilax  p.  The  preJimtoary  agreement  [a|  is  however  dif- 

fercntJy  wcsrdod.  "It  is  af-o  flgre«d  that  the  cowimisaioncra  for  tltis  confederation 
hereafter  at  their  meeting*,  whether  ordinary  or  extraordlnaiy,  as  they  may  hav© 
cotantiiiision  or  opportunity,  may  cojisult  of  and  propo»o  to  the  several  general  courts, 
to  be  by  them  allowdhmd  established,  such  orders  m  general  case*,*  &c.,  rest  a» 
in  the  article  of  1643. 

I»  certain  instructions  given  by  tlio  commissioners,  5th  Sept.,  I£f46,  (2  Hatard,  p. 
68,)  after  reciting  tlio  conduct  of  certain  Indians,  is  said  "  it  was  thereforu  concluded, 
tljat  in  mich  cases  the  magistrates  of  any  of  the  jurisdictions,  might  at  the  plaintifTa 
charge,  send  some  convenlcat  strength  of  Englisli,  and,  accordii^  to  the  nature  and  value 
of  the  offoac/!  and  damage,  seise  and  bring  away  any  of  tliat  ntatation  of  Itidians  that 
shall  entertain,  protect,  or  rcicue  llic  offender,  though  it  should  be  ia  another's  jutisdie- 
tioo,  when,  througlt  dUlauce  of  place,  counjwl  or  direction  caiwot  be  had,  aftear  notice  and 
due  warning  given  them  as  abettors,  or  at  leant  accewoty  onto  tlie  injury  and  dam- 
age done  to  tlie  English,  only  womca  and  clilldren  to  be  i»aringly  seised,  unless  known 
to  be  some  way  guilty.  And  because  it  will  be  chargeable  keeping  Icdians  iu  prison^ 
and  if  they  idieuld  ewape,  they  are  like  to  prove  more  insolent  and  dangerous  after,  it 
was  thought  fit  that,  upon  such  seisuro,  the  delinquent  or  sati^aetion  be  ag«k  de- 
manded of  the  sagamore  or  plantation  of  Indians  guilty  or  acc***o»y  as  before,  and  if 
it  be  denied,  that  then  the  mng^strate*  of  the  juriwictioa  deliver  up  the  Indiana  seised 
to  tlie  party  or  parties  endamaged,  either  to  Sicrvo  or  to  be  shipped  out  and  excha»^;cd 
for  negroes  as  the  cause  will  justly  bear." 

In  a  conrcspondence,  2  Hamd,  pp.  57,  69,  between  Governor  Kieft  of  New  Neth- 
erlands and  the  Commissioners  for  the  United  N.  E.  Colonies,  1646,  the  latter  dalm, 
"an  Indian  captivi^  liable  to  publicko  punlihmont,  fled  from  her  master  It  Harford, 
Is  entertained  in  your  house  at  Harford,  and  though  required  by  the  wag^sftrato  is  un- 
der tlie  hands  of  your  agent  there  deny  ed,  and  we  hearc  she' is  either  x»arry«l  or 
abased  by  one  of  your  men;  such  a  tervtint  is  parte  of  her  mnstei's  ettatc,  and  a 
more  cwMiderable  part  than  a  beast:  our  children  will  not  longe  be  •ecaro  if  this  be 
euffiured."  TJte  anitwer  of  Kieft  is,— «'  Soe  far  as  concernes  the  Barbatiao  handmaiden 
although  it  be  appreliended  by  tomo  that  fhe  is  no  slave,  but  a  fm  woman,  becaus« 
she  was  neither  taken  in  war  nor  bought  with  price,  but  was  in  former  time  plttc«4 
with  me  by  her  parents  for  education,  Sec'" 

In  the  int«^colon{at  treaty  of  Sept  19, 1650,  It  is  agreed  that  tite  same  way  and 
course  shall  be  observed  betwixt  the  IvngUsh  United  Colonies  and  the  Dutch,  within 
tlte  province  of  Now  Netltcrlands,  a#,  according  to  the  eighth  article  of  conftdaratjoa  (of 
the  N.  E.  Col,)  is  In  that  case  provided.  2  Hamd,  172. 
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Under  the  title  Masters,  ServaiUSf  Sojourners,  servants  are 
forbidden,  under  penalty,  to  trade  without  permii^ion  of  master, 
and  provision  is  made  for  their  recapture  by  pubKc  authority  if 
running  away ;  refractory  servants  arc  to  be  punished  by  the 
extension  of  their  terms.  1  Kccords,  539,  among  the  Capital 
Laws,  10,  "  If  any  roan  stealeth  a  man  or  mankind  he  shall  bo 
put  to  death.  Exodus  21,  26."  1  Kccords,  77.  The  preamble 
is  the  same  as  in  tbo  Massachusetts  Fundamentals. 

1660,  May  17.  At  a  court  held  at  Hartford—"  It  is  or- 
dered by  this  cii.irt,  that  neither  Indian  nor  negro  ser/ants  shall 
be  required  U>  -mine,  watch  or  ward  in  this  Colonie,"  1  Records, 
349. 

1662.  The  several  colonies  of  Hartford,  &c.,  and  of  New 
Haven,  became  united  under  one  government,  under  the  Char- 
ter for  Connecticut,  granted  by  Charles  11. - 

1677,  May  10.  At  a  court  of  Election  held  at  Hartford. — 
"  Thus  court,  for  the  prevention  of  those  Indians  running  away 
that  arc  disposed  in  service  by  the  Authority,  that  are  of  the 
enemie  and  have  submitted  to  mercy,  such  Indians,  if  they  be 
taken,  it  shall  be  in  the  power  of  his  master  to  dispose  of  him 
as  a  captive  by  transportation  out  of  the  country,"  &c.  2  Rec- 
ords, 308. 

1708.  An  act  to  x^event  receiving  goods  from  slaves,  dtc, 
(Rev.  L.  of  1715,  p.  135.)  An  act  /or  pumsJitTig,  dc. — "  Where- 
as negro  and  mulatto  servants  and  slaves  arc  very  apt  to  be 
turbulent,  and  often  quarrell  with  white  people,"  &c.,  enacts 
tliat  any  such,  disturbing  the  peace  and  offering  to  strike  any 
white  person,  shall,  on  conviction,  be  punished  with  whipping, 
&c.  (Rf?  L.  1715,  p.  138.) 

An  act  relating  to  slaves,  and  such  in  partimdar  as 

*  By  thU  th«  fr««men  of  tbo  ««)Io»y  were  antljorited  to  choom  new  awoclfttM,  » 
goT«nw»r  ft»fil  legwUUvc  iw*eraWjr.  Tho  grwtt  of  legUJaUvo  power  Is — **  to  onHab  »ni 
utft}>l>ia  all  mtwner  of  wUoIa^'no  and  r«A»onAb)o  lawn,  not  coutnry  to  the  lawa 
of  thla  realm  of  Englaod."  It  is  provWed  Uiat  all  and  ctery  the  aubkcU  of  m,  oat 
heir*  or  «ttcoe»Wrt,  wWcli  thall  go  to  inhabit  within  tite  naiJ  colony,  and  ovsiy  of  their 
children  which  shall  happ«o  to  ho  bom  there,  or  on  tho  was  ia  goiog  thither  or  ratorti' 
log  frotb  then^  iball  have  a»d  enjojr  nil  Ubettlos  and  imrauoiiie*  of  fre«  and  naSaral 
•ubjectt,  within  any  of  the  dontitiiom  of  u*,  oor  heln  and  mtcocisort,  to  all  iiitenui, 
ooiutracUona  and  purpMea  whntiocver,  as  if  they  and  ereiy  of  thfrm  wm  bora  within 
the  reaiin  of  England.    I  TnunbuU,  249 ;  2  lUicorda. 
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ahaU  happtn  to  become  eervania  for  txmty  enacts  "  that  all  slaves 
set  at  liberty  by  their  owners,  and  ail  negro,  malatto,  and  Span- 
ish Indians,  who  are  servants  to  masters  for  time,  in  case  they 
shall  come  to  want  after  they  shall  be  so  set  at  liberty  or  the 
time  of  their  service  be  expired  " — they  shall  be  relieved  at  the 
cost  of  their  masters.   Rev.  L.  1715,  p.  164. 

1716, — the  date  of  a  revision  of  the  Laws ;  in  which;,  an 
aci  conccniiwj  arrests  for  debt :  that  the  debtor,  "  if  no  estate 
appear,  he  shall  satisfy  the  debt  by  service,  >f  the  creditor  shall 
require  it,  in  which  case  he  shall  not  be  disposed  in  service  to 
any  hut  of  the  En^^lish  nation,"  p.  5  of  Rev.  continued  in  the 
later  revisions.* 

 An  act  reX<Uing  to  freemen.  Persons  desiring  to  be- 
come "  freemen  of  r.bis  corporation,"  having  a  certificate  of  the 
selectmen  that  they  are  persons  of  quiet  and  peaceable  behavior 
and  civil  conversation,  of  the  age  of  twenty-one  years,  and  free- 
holders— to  be  admitted  on  taking  the  oaths,  p.  40  of  Rev. 

 An  act  to  prevent  the  mnning  away  of  Indian  and 

negro  sei-vanie,  p.  87  of  Rev. 

"  Ati  act  prohibUing  (he  importaiion  or  bringing  into 
this  colony  any  Indian  servania  or  slaves.  "  Whereas  divers 
conspiracies,  outrages,  barbarities,  murders,  burglaries,  thefts 
and  other  notorious  crimes,  at  sundry  times,  and  especially  of 
late,  have  been  perpetrated  by  Indians  and  other  slaves,  within 
several  of  his  Majesties  plantations  in  America,  being  of  a  ma- 
licions  and  revengeful  spirit,  rude  and  insolent  in  their  behaviour 
and  very  ungovernable ;  the  over  great  number  of  which,  con- 
sidering the  different  circumstances  of  this  colony  from  the 
plantations  iu  the  islands,  and  our  having  considerable  numbers 
of  the  Indians,  natives  of  the  country,  witliin  and  about  us,  may 
be  of  pernicious  consequence  to  his  Majesties  subjects  and  inter- 
ests here ;  unless  speedily  remedied/' — enacts  "  aU  Indians 
brought  into  this  colony,  to  bo  disposed  of  or  sold  here,  to  be 
forfeited  to  the  treasury  of  the  colony  unless  the  importers  give 
security  to  re-export,"  p.  209  of  Rev. 


'  Mr.  Uildretb,  1  Uut.  V.  S.  372,       thii  provUton  id  la  the  coJq  of  liS^O. 
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1720.  An  aci  to  prevent  such  cw  have  made  iJietr  escape 
from  justicCf  or  have  been  convicted  of  certain  crivics  in  other 
colonics  from  making  ilieir  cJ)ode  in  this  colony.  Reprint  1737, 
p.  258.  Continued  and  modiiicd,  in  later  laws,  see  cd.  Laws 
1810,  p,  359,  note.   Rev.  1750,  p.  106  ;  1784,  p.  110. 

1723.  An  act  to  prevent  the  disorder  of  negro  and  Indian 
servants  and  slaves  in  the  night  season.    Reprint  1737,  p.  291. 

1726.  That  delinquents  under  penal  laws  may  be  "  disi^scd 
of  in  scirice  to  any  inhabitant  of  the  colony,"  to  defray  the  ex- 
pense of  tbeir  prosecution.   Rcpr.  1737,  p.  314, 

1727.  An  act  requiring  masters  and  mistresses  of  Indian 
cMdron  to  use  their  "  utmost  endeavours  to  teach  said  children 
to  read  English,  and  to  instruct  them  in  the  principles  of  the 
Christian  faith."   Same,  p.  339. 

1780.  Ap  act  fen'  the  punishment  of  negroj  Indian,  and 
midaiio  slaves  for  speaking  defamatory  words.  To  be'punished, 
on  trial  before  a  justice,  by  whipping,  not  exceeding  forty  stripes ; 
"  and  the  said  slave,  so  convict,  shall  be  sold  to  defray  all  charges 
arising  thereupon ;  unless  the  same  l/e  by  his  or  tbeir  master  or 
mistress  paid  and  answered."   Same,  p.  375. 

1760.  An  act  to  preveiit  sucli  persons  abiding,  and  hiding 
in  tfiis  colony  J  as  make  their  escape  from  justice,  or  are  con- 
victed of  cei'tain  crimes  in  other  colonies.  After  providing  for 
their  expulsion,  as  in  the  act  of  1720,  contains  a  provision, 
"  tliat  if  any  such  person  or  persons  flying,  or  making  escape,  as 
aforesaid,  be  pursued  by  order  of  proper  authority,  from  any 
other  Government,  in  order  to  bring  him  or  them  to  justice,  ho 
•  or  they  may  be  apprehended  by  order  of  the  authority  of  this 
Government.  And  if,  on  examination  and  enquiry  into  the 
matter,  it  shall  appear  such  person  or  persons  have  been  con- 
victed, as  aforesaid,  and  are  escaped,  or  are  flying  from  prosecu- 
tion as  aforesaid;  he  or  they  may  be  remanded  back  and  delivered 
to  the  authority  or  officers  from  whom  such  escape  is  made,  in 
order  that  duo  and  condign  ptmishmcnt  may  be  inflicted  on 
such  transgressors."   Rev.  of  1750,  p.  106. 

1774.  October.  Act  against  importation  of  slaves — "  No 
Indian,  negro,  or  mulatto  slave  shall  at  any  time  hereafter  bo 
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brought  or  imported  into  this  State,  by  bca  or  land,  from  any 
place  or  places  wliatsoover,  to  be  disposed  of,  left  or  sold,  within 
this  State."* 

1776,  October.  The  charter  of  1662  made  the  constitution 
of  the  State  of  Connecticut,'  and  its  sovereignty  decUured, 
Laws  1784,  p.  1. 

§  223.  Leoislatioh  of  Rhode  Islakd. 

The  earliest  legislation  of  a  distinct  colonial  character,  with- 
in the  limits  of  the  present  State,  is  that  of  an  Assembly  con- 
sisting of  the  collective  freemen  of  the  various  settlements  or 
so  called  totons,  then  known  as  the  Prondcnce  Plantations 
convenetl  at  Portsmouth,  in  Rhode  Island,  May  19,  20,  21 ; 
1647.  These  "  Acts  and  Orders"  contain  provisions  in  the  na- 
ture of  private  law,  though  embodied  with  declarations  of  pub- 
lic law,  or  political  constitution.  Among  these  the  following 
may  be  noted  as  particularly  connected  with  the  subject  of  this 
chapter 

*  See  JackMo  r.  BuUoch,  12  Conn.  Rep.  42,  for  ajudicial  oxpoi^Uoa  of  the  hutory 
of  slavery  in  the  colony  tu\i  State,  aI«o  R««m'  DometUc  RalaUoan,  SiO. 

»  In  view  of  UjI«,  Mr.  Bancnrfk,  Hi*t,  U.  S.  voL  I.,  p.  402,  imyt,  '*bttt  tlse  people  of 
Connecticut  haxo  fcmnd  no  nMon  to  dorlata  e«#entially  (Vom  the  frame  of  government 
established  by  their  fathers.  Ko  jari*dic6oa  of  the  EogUih  monarch  was  rK<»tujced'; 
the  Uif*  of  honest  juttico  were  tlvo  bui*  of  their  commonwealth,  and  therelore,  its 
foundations  were  lasting."  Conadering  th?  reputation  ct  the  earlier  legislation  of 
Connecticut  tut  a  restraint  on  tlte  UtMsrty  of  the  subject,  it  may  be  well  to  refer  the  cn* 
rioas  reader  to  the  statutes  of  1716,  respecting  the  observation  of  the  Lord's  day  and 
for  the  suppresision  of  immorality  and  iireligion—p.  SOS  the  first  odltioa  «{  the 
Sbtta  laws. 

'  In  the  Wgislation  at>oTe  cited  the  charter  ^mntod  by  the  Earl  of  Wandck,  Lord 
High  Admiral,  and  other*,  Commlasionera  under  tlte  authority  of  Parliament,  March 
14,  1643,  wax  expressly  referred  to  a«  a  source  of  political  power.  This  charter  gave 
to  the  "  inhabitants  of  tlio  towns  of  Providence,  rortsmooth  and  Newport,  a  fre«  and 
absolute  Charter  of  iuconxmtion  to  b«  known  by  the  name  of  the  IiKorporatlon 
Providence  I'lantatious,  &&,  together  with  full  power  and  authoritj-  to  rote  them- 
selves, and  sueli  otlusrs  a*  shall  horeaAer  inhabit,  &«.,  by  aach  a  form  of  dvil  govern- 
ment, aa  by  voluntas-  consent  all,  or  the  greater  part  of  them,  they  shaU  find  most 
suitable,  tl-c  Provided  nevertlurlcss  tlut  thi-  aaid  laws,  &o.,  ice.^  be  confcmahlo  to 
the  Uvra  of  Knghind,  ao  far  as  the  naUure  and  Constitution  of  the  place  will  admit" 
(Records  of  the  Col  edited  byjf.  IL  Battktt,  1856,  vol  L  p.  143,  ISa)  Bot  the 
persons  who  act^d  na  the  freemen,  or  who  assumed  to  be  theja  Mabktmti,  wer«  iha«s 
who  a*  member*  of  the  several  towns  or  aetUementa-^Providence,  Portamouth,  New- 
port, and  Warwiek,-~had,  in  the  name  of  the  nu\}ority,  declared  tlmatelvea  the  "  Oreo- 
men"  or  "froe  inhabitants."  Thuse  of  the  mat-naitned  three  town*  had,  for  tome 
Years  before,  exercised  civU  power  in  their  several  aettlemeata.  The  iuhahitaottK  d 
Warwick,  had  not  assumed  such  a  power,  which  they  contended  was  illegal :  but, 
though  not  mentioned  b  the  Charter,  they  appeared  La  the  A«embly  of  1647.  (Roo 
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"  It  waa  ordered,  xiix)n  the  request  of  the  Commissioners  of 
the  town  of  Pnvidenco,  tbat  their  second  instniction  should  bo 
grauted  and  established  unto  them,  viz.,  *  We  do  voluntarily 
assent  and  are  freely  willing  to  receive  and  bo  governed  by  the 
laws  of  England,  together  with  the  way  of  the  administration 
of  them,  so  far  as  the  nature  and  constitution  of  this  plantation 
will  admit,  desiring,  so  far  as  may  bo  possible,  to  hold  a  corre- 
spondence with  tiic  whole  colony,'*  &c.  1  R.  I.  Col.  Rcc. 
p.  147.  Also  under  the  title  ToucAinjr  i/atM,  in  four  heads,  the 
first  of  which  is, — "  That  no  person  in  this  colony  shall  be  taken 
or  Imprisoned,  or  dissiMsed  of  liis  lands  and  liberties,  or  bo  ex- 
iled, or  any  otherwibe  molested  or  destroyed,  but  by  the  lawful 
judgment  of  his  peers,  or  by  some  known  law,-  and  according  to 
the  letter  of  it,  ratified  and  confirmed  by  the  major  part  of  the 
Goner^  Assembly,  lawfully  met  and  orderly  managed."  1  R.  I. 
Col  Records,  157. 

"Toudiinff  the  Common  LaWy  it  being  the  common  right 
among  common  men,  and  is  profitable  either  to  direct  or  cor- 
rect all  without  exception  ;  and  it  being  true,  which  that  great 
Doctor  of  the  Gentiles  once  said,  that  the  law  is  made  or  brought 
to  light,  not  for  a  righteous  man,  who  is  a  law  unto  himself,  but 
for  the  lawless  and  diBobedient  in  the  general,  but  more  par- 
ticularly for  murderers  of  fathers  and  mothers,  for  manslaycrs, 
for  whoremongers,  and  those  that  defile  themselves  with  man- 
kind, for  manatealers,  for  liars  and  perjured  persons,  unto  which, 
upon  the  point  may  be  reduced  the  common  law  of  tho  realm 
of  England,*  the  end  of  which  is,  as  is  propounded,  to  preserve 
every  man  safe  in  his  own  person,  name  and  estate,  wo  do  agree 
to  make  or  rather  to  bring  such  laws  to  light  for  tho  direction  or 
correction  of  such  lawless  persons ;  and  for  their  memory's  sake 
to  reduce  them  to  these  five  geneml  laws  or  heatls,"  &c.,  &c.  1 
Records,  158. 

ord*,  vol  I.  pp.  27,  45,  63, 87,  120  ;  3  DoogW  San\man>,  p.  80.  StapW  Ann«Is  oP 
Vtot.  p.  CM  TbU  AJNwmUy  4oc!u«d>>-*t  tbo  form  of  gorcrmnent  MtablUhnd  ia 
Pri>irid«ty.t>  PiaauUoat  U  (Iom<<cnitk«l ;  thftt  U  to  Mjr,  a  government  b«]4  by  tlio  fVto 
veA  vohmuuy  oonout  of  all  or  tbo  grtater  part  toe  free  inbabitaut*.*  I  llcconU, 
ISO. 

'  Tbk  dcfioHIoQ  way  be  attributed  to  the  AntitMnoUm  doctrine*  of  the  great  tna> 
joritj  of  the  firat  Mttlers,  1  Dongbu*  Somnury,  p.  444,  note. 
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DM,  &c  "  But  be  [the  debtor]  sball  not  be  sent  to  prison, 
there  to  lie  languishing  to  no  man's  advantage  ;  unless  ho  re- 
fuse to  appear  or  to  stand  to  their  order/'  1  Kecords,  181. 

Under  Breach  of  Covenant  it  is  enacted  that  senronta  shall 
not  depart  from  service  before  the  expiration  of  the  time  agreed, 
&c.  1  Becords,  183. 

1652.  "Whereas,  there  is  a  common  course  practised 
amongst  Englishmen  to  buy  negers,  to  the  end  that  they  may 
have  them  for  service  or  slaves  forever ;  for  the  preventingo  of 
such  practices  among  us,  let  it  be  ordered,  that  no  bbicke  man- 
kind or  white  being  forced  by  covenant  ^x>nd  or  otherwise,  to 
serve  any  man  or  his  assig)m«a  longer  than  ten  ycares,  or  untill 
they  come  to  bee  twentie-four  yeares  of  age,  if  they  be  taken  in 
under  fourteen,  from  the  time  of  their  cominge  within  the  lib- 
erties of  this  collonie.  And  ot  the  end  or  terme  of  ten  years  to 
set  them  free  as  the  manner  is  with  Engl:Bh  servants.  And 
that  man  that  will  not  let  them  goe  Dree,  or  sliall  sell  them  away 
elsewhere,  to  the  end  that  they  may  bee  enslaved  to  otliers  for 
a  long  time,  hee  or  they  shall  forfeit  to  the  collonie  forty 
pounds.'"  1  Records,  241,  243. 

1676,  "  The  legislature*  passed  tliis  order  that  *  no  Indian 
in  this  Colony  be  a  slave,  but  only  to  pay  their  debts,  or  for 
their  bringing  up,  or  custody  they  bav^  itJceived,  or  to  perform 
ooventtut,  as  if  they  had  been  countrymen,  not  in  war.*  Some 
of  the  Indian  captives  were,  however,  in  the  gr«at  Indian  war 
of  1675-6,  sold  by  the  Colony ;  not  fo^  life,  however,  but  for  a 

'  Un^er  tho  then  exliting  form  of  goveFnineot  all  a«t  opented  o»)r  in  the  towns 
of  rnrridencd  and  Warwick,  by  wHom  CommiisioQ  n  ic  wa»  iMmct«d,  According  to  » 
Report  upon  Abolition  Petttiofa  mudo  by  Ellilia  R.  Pott«r,  of  Ktnfittoini,  in  tho  IL  I. 
I.egi«Utur«,  Jaa  1840,  tbl»  if  th«  Hrtt  legislative  notico  of  the  tnlf^ect.  It  never  ob> 
Uinnd  the  force  of  a  eenrnl  law.    I  Banc  174.   1  Hildr.  373. 

*  Thit  was  nnder  the  Charter  of  Charkis  2d,  1$0S,  which  declured  tiiat  oert«in 
penrnns  namedi,  "  and  all  such  otbera  ns  now  are,  or  hereafter  ahali  be  admitted  free  of 
the  Company  and  Soeietjr  of  oar  Colony  of  Proridence  Plantations,  in  the  Nam* 
gasAet  Bay,  in  New  Hngland,  shall  b«  fVom  time  to  time,  and  forever  hereafter,  a 
body  corporate  and  jpoUtiei;,  b  fact  and  nam«^  by  the  name  of  the  Governor  and  Com- 
pany of  the  English  Colonv  of  Rhode  Island  and  Providoooo  PUntations,"  ic,  and 
provided  for  an  assemblv-  of  depntie*  to  b«  elected  "  by  the  mjig|or  part  of  tlie  Free- 
men of  the  respective  plnciM,  towns,  or  pUcee,"  iec^  "  uieh  Uws,  iftc,  be  not  contrejty 
and  repagnant  nntoi  btit,  at  near  as  may  \>e,  agreeable  to  the  laws  of  thlsour  realm  it 
England,  considering  tb^  natnre  and  conrtUntion  of  the  place  and  people  there.**  9 
Hasard,  612.  r  r~ 
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tcnn  of  years,  accortiing  to  their  circumstances,  and  for  tlieir 
protection."  2  E.  I.  Col  Rec.  535,  549.   Staples*  An.  Pr.  70. 

1700.  It  was  declared,  "tliat  in  all  actions,  matters, 
catisca  and  things  whatsoever,  where  no  particular  law  of  the 
colony  is  made  to  determino  tho  same,  then  in  all  such  cases 
the  lixm  of  Engknd  shall  ho  put  in  force  to  issue,  determine 
and  decide  the  Kime,  any  ussfo,  custom  or  law  to  tlie  contrary 
notwithstanding.",  R.  I.  Col.  Laws  (Edit.  1744),  p.  28.  1  Story's 
Comm.  64,  cit^  p.  192. 

1714.  "  We  find  an  act  passed  to  prevent  slaves  running 
away." 

1716.  "An  act  was  passed,  to  prohibit  the  importation  of 
Indian  slaves  into  this  colony.  This  act  was  continued  in  force 
and  re-enacted  in  the  digest  of  1766.  It  states  in  tho  prc- 
amhlo  that  the  increase  of  their  number  discourages  the  immi- 
gration of  white  laborers." 

1728.  "  An  act  was  passed  requiring  j}emns  manumitting 
mulatto  or  negro  slaves,  to  give  security  against  their  becoming 
a  town  charge."  E.  R.  Potter's  Report. 

1760.  An  act  was  passed  to  prevent  all  persons  from  enter- 
taining Indian,  negro  or  muhitto  servants  or  slaves,  or  trading 
with  them,  (See  Rev.  L.  of  1798,  p.  612.) 

1770.  An  act  for  brtakm^  up  disordci'Iy  houses  hcpt  by 
free  negroes  and  mitlcUtoes,  and  for  putiing  out  such  neffroes 
and  mifhttoe^  to  service,  (See  Rev.  L.  of  1798,  p.  611.) 

1774,  June.  "An  act  was  passed,  prohibiting  the  im- 
portation of  negroes  into  tliis  colony,  the  pretimble  of  which  wo 
will  quote  *  whereas,  the  inhabitants  of  America  are  gene- 
rally engaged  in  the  preservation  of  their  own  rights  and  liber- 
ties, among  which  that  of  j>ersonal  freedom  must  be  considered 
as  the  greatest,  and  as  those  who  are  desirous  of  enjoying  all 
the  advantages  of  liberty  themselves  should  he  willing  to  cs- 
tend  personal  liberty  to  others,*  &c.   By  this  act'  all  slaves, 

*  Tlilt  act  of!fl{nat«4  in  a  Prctidoncff  town  mecUoj^  at  which  aUd  it  wm  molved, 
"  whem*  'Jacob  Shoctnuher,  b(tt  of  Prov{d«»c«,  4iti  mt««tat«  And  h«tlt  Idi  tlx  ne- 
groes, fotxr  or  whom  ut&  Intmu,  ood  thttfo  btlxig  no  heir  to  the  wlci  Joooh,  in  thU  (own 
air.ootouy,-the  «a!S  tM>gr<M«  hiive  falleu  to  thl»  town  by  kw,  provided  £»  heir  (hmtld 
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thereafter  brought  into  the  State  were  to  bo  free  except  slaves 
of  |>crson»  travelling  through  the  State,  or  jpersons  coming  from 
other  British  colonics  to  reside  here.  Citbena  of  Rhode  Island 
owning  slaves,  were  forbidden  to  bring  filave«  into  the  colony, 
except  they  gave  Ixind  to  carry  them  out  again  in  a  year.  This 
exception  was  however  expressly  repealed  in  Febraarj',  1784, 
E.  R.  Potter's  Export. 

1776,  May.  The  General  Assembly  repealed  the  Ad  for 
t^ie  more  efftdhuil  securinff  to  his  Majesty  the  a^egrtancc,  &c.  A 
virtual  declaration  of  Independence.  Staples*  Annals  of  Prov. 
p.  252.' 

§  224  Lkoislatioi?  ot  New  York. 

Whatever  local  law  affecting  |)er8onaI  condition  or  status 
might  have  been  derived  from  the  Dutch  government,  within 
the  limits  afterwards  iaoluded  in  the  British  province  of  New 
York,  would,  on  general  principles,  have  continued  after  the  es- 
tablishment of  the  English  authority,  until  changed  by  positive 
enactment.  The  general  principled  on  which  the  slavery  of 
Africans  and  Indians  was  recognim?  in  the  otlier  colonies,  were 
equally  recognwcd  there  under  the  law  of  Holland,  which  corn- 
prehcnded  those  doctrines  derived  from  the  ci\'il  law,«  which 

»pptm :  Ttwrefore^  It  i»  vot(!«}  by  ihk  mating,  thftt  it  h  unbeooming  to  tha  cbamcUtr 
of  fbemoo  to  tht  ntdA  negtoft*,  m&  msy  «i«  hereby  give  wp  «tU  cluitti  of  rfght 

Of  pnmftrtir'  in  tlumkitw  «Ai(i  mgrtHM  ut  eltltftr  of  thomt*^*  wa.,  6ti,  S«4»  Supltu*  Ka- 
xudiiot  t*rovid«ne«;  p.  337. 

*  For  thti  hU(ot7  of  4Avery  in  Ut«  N.  E.  coIontM  mA  StAtes,  nee  2  vo).  of  EUtot's 
Hlrt.  of  Nb«  Engbttd. 

*  The  cJvJi  Uw  WB*  the  cowtmm  law  of  Ute  DatcU  «nplr«. — J  Tbomj»K>n*«  HUt. 
of  toitf^  p,  lO**).  The  trs4tl*o  of  Van  Ixwuwtn^  vninun  in  tho  bttor  {Mtvt  of  the 
ITU}  oeDtttry,  tmil  )^^»doOt  ISSO,  u»der  tXvt  title.  I'omtn.  on  Hoi«au>I>utc}t  Z^sw^ 
Em  lUwtty*  b««u  rectlvtKl  in  ths  »>ti3i>!««  twttlwi  by  Ho)Un4.  In  this  work^  B.  i,  e,  G, 
9,4,"  with  nMiMtet  to  pciwMt*,  ewery  ow«  {•  flree  wnowg  tu  by  tlwrir  blrtl»,  an4  •lft«rjr 
It  unknown  tmwia  tt»  ttnd  not  in  m«,  m  iImI  U\  onter  to  protect  natursil  Ub«rty,  «Iave« 
vtbo  an  brotiflht  ntiro  from  oilter  «mifil3ri<»  «r«  tteelartJI  to  be  flwo  m  tt»a  r«  tlicy 
renclt  t\w  limU  of  mtr  emmlrie*,  noiwiUtoiiindmjj  thi^t  mB«t«r».*'  (KotUtjc  Cbrltll- 
om*,  Ottdl«lin>  GroiitiA  '/.yfot^  iw  <!}t«4  In  ibe  mxt  elutptor.)  Vim  IHr  ynden 
in  !n«t.  of  i!ttt  Law*  of  ifollfuid,  pub.  160S,  trantt  by  J.  Hcmy,  LoaJon,  for 
tUMt  in  tbe  eoloniei,  «ay»,  2i.  i,.§  S,  "Tb»  difrersnoe  betw«cm  (Vt«tue»  imd  tlsm,  wblob 
occni^tMi  m  liumc  »  part  of  tho  Homan  Uw,  itm  not  pxXst  in  mur  comitiy,  where 


eome  here  flrom  th«  IntliM  Wonio  (irve  (ip«o  fnctot  by  their  huMutg,  provided  they  turn 
not  ntmimst  or  Atgitlvvs."  Ilut  in  the  lntr<at!ttu!forv  pert  of  the  woiti:  the  «ime  ttuthor 
««pocla)iy  notice*  the  Itoman  law  of  slavery  aai  nonumMon  as  Using  opplicable  b 
the  oolonies. 
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hstve  been  set  forth  in  the  fourth  chapter.  Thcro  is,  probably, 
no  It^slative  enactment  proceeding  from  the  loc&l  authority  to 
wMch  the  condition  of  slavery,  under  the  Dutch  government, 
can  be  attributed.  The  personal  condition  of  the  firee  white 
inhi^bitant«,  under  private  law,  was  not  essentially  different 
{torn  that  of  the  English  in  the  other  colonies,  and  the  stime 
distinction  of  race  which  existed  in  all  the  European  colonies,  of 
that  time,  must  be  taken  to  have  limited  the  terms  of  any  acts 
of  the  new  government  extending  to  the  inhabitants  the  rights 
and  privileges  of  free  persons  under  the  English  law  of  condition.' 

1664u^  The  first  local  legislation  imder  the  English  govern- 
ment wfts  that  published  under  the  authority  of  the  Duke  of 
York,  as  proprietor,"  and  known  in  the  history  of  the  colony  as 
**  the  Duke's  Laws."  This  code  was  promulgated  from  East 
Hampton,  in  the  eastern  part  of  Long  Island,  which  was  settled 
principally  by  persons  of  English  origin,  who  had  before  en- 
deavored to  incorporate  themselves  with  the  Connecticut  colony,' 
and  seems  to  have  been  modelle<l  after  the  existing  New  Eng- 
land codes.  It  is  entitled,  "  Laws  collected  out  of  the  several 
laws  now  in  force  in  his  majestie's  American  colonies  and  plan- 
tations." It  has  been  published  in  vol,  i.  of  the  Collections  of 
the  New  York  Historical  Society,  p.  307.  It  contains,  under 
the  caption.  Bond  Slavery — "  No  Christian  shall  be  kept  in  bond 
slavery,  villenagc,  or  captivity,  except  such  who  shall  be  judged 
thereunto  by  authority,  or  such  as  willingly  have  sold  or  shall 

ihoiniit'hvtf,,  ia  "which  am  a  record  of  such  servitude  shall 
>»e  -jnU'rird  in  vho  court  of  sessions  held  for  the  jurisdiction 
•irherc       oasters  shall  inhabit,  provided  that  nothing  in  the 

»  Th9  ihM  of  <h»  ArtklM  of  CapittjlaiHon,  1064,  Aug.  27,  dcclftre*,  •«  All  p««pl« 
Mill  coa^inae  ttm  dewfawo*  mi  wmU  e^Joy  thoir  Und^  hoim«^  good*,  vJjereAoever 
tiwy  »n  within  tJiU  eounlry,  wad  iUij^M  of  them  m  thfty  pleiwe."*  8co  2  Kcvlwd 
Liiwi  of  ISIS,  App«iKilx  h   

»  'Ilie  odtott  to  the  Duke,  dutdi  Mwch  16,  Wt,  for  tlw  Iftiwi*  lying  l>«tweeo  tho 
Coanedktit  mA  Dclaw«r«  riww,  H»a»{«d  to  him,  "  HU  bdr»,  dcpwilc*,  «{{«»«»*,  eom- 
mlioloBewi,  ftttd  ftsrignu,"  "  foil  unA  ftb«olnt«  yoww  Kud  ftuthori^,*  So  alwuy*  lu 
tbe  «eiid  sintnte*,  ordlftftncftn,  w*d  proceedings  bo  out  contmry  to,  bat,  «•  w>»t  m  coa- 
TcnlcsBtJy  w»y  H  ««««ttWft  to  tho  Uw»,  ttattttett,  koA  goremmcMt  of  tJtUour  realm 
of  Englnad."— Lt!»ml»g  md  Splwr'«  Cell  p.  8.  A  woaod  gnmt  wa*  made  In  simiUir 
term»,  In  1674,  L  &  S.  P.  41.  .  „, 

•  Sm  2  liumA't  OAl  pp.  7,  18,  178,  248,  484.  1  Tho«ttp#oii'»  HUt  of  Long 

lulftBd,  p.  llT-120. 
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law  ccntamed  sboll  he  to  the  prejudico  of  master  or  damo  who 
have  or  shall  by  any  iudenturc  or  covenant  talce  apprentices  for 
term  of  years,  or  other  servants  for  term  of  years  or  life." 

Under  the  caption  CupiUd  LuioSf  art.  7,  "  If  any  pereon 
forcibly  stealetli  or  carrieth  away  any  mankind  he  shall  be  pat 
to  death." 

Under  the  caption  jF«5Pi<ti;e«,  "  Every  apprentice  and  servant 
that  shall  depart  or  absent  themselves  from  their  master  or 
dame,  without  leave  first  obtained,  shall  be  a<]yudg<»d  by  the 
court  to  double  the  time  of  their  such  absence,  by  future  ser- 
vice, &c." 

Caption,  Mmtei'Sf  ServantSt  and  Lahorera,  among  other 
provisions  declares,  "  If  any  servant  sliall  run  away  from  their 
master  or  dame,  or  any  other  inhabitants  shall  privily  convey 
them  away,  or  upon  suspicion  of  such  evil  intentions,  every 
jusdce  of  the  peace,"  &e.,  is  authorized  to  pursue  such  persons. 

"  No  servant,  except  such  as  are  duly  so  for  life,  shall  be  as- 
signed over  to  other  masters  or  dame«  by  themselves,  their  ex- 
ecutors, or  administrators  for  above  the  space  of  one  year,  unless 
for  good  reasons  offered  the  court  of  sessions  shall  otherwise 
think  fit  to  order." 

The  word  slaves  is  not  used  in  this  collection  of  laws ;  ser- 
vants are  distinguished  only  as  being  Ijound  for  years  or  for 
life.' 

1683.  In  tbis  year  a  local  assembly  was  allowed  by  the 
Duke,  and  a  governor  sent  out  by  him  ;  an  act  of  this  date  en- 
titled, All  act  for  mturaUztug  all  thorn  of  foreign  nations  at 
present  inJiahitinff  within  thi^  province  and  pro/estting  OhrisH" 
anitijf  and  for  encouragcmmt  for  othera  to  come  and  settle 
within  the  «a7»e,  (recited  in  an  act  of  1715,  Bradford's  Laws, 
p.  125,)  contains  the  provision,  that  "  nothing  contained  in  this 
act  is  to  bo  construed  to  discharge  or  sot  at  liberty  any  ser^'aat, 
bondman,  or  slave,  but  only  to  have  relation  to  such  persons  as 
are  free  at  the  making  hereof."  Under  date  October  30,  is  a 
"  charter  of  the  Ubertys  and  privileges  granted  by  his  Eoyal 
Highness  to  the  inhabitants  of,"  &c.  "  Freemen"  are  repeatedly 

«  See  abttrttct  of  tluii  code  In  2  Hildr.  pp.  U-&1. 
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mentioned  heroin,  but  the  term  is  not  defined.  This  charter 
was  probably  repealed.  See  vol  ii.  Kevieed  Lawe,  1813,  app. 
No.  2, 

April  9.  Se^nioa  of  the  first  colonial  assembly,  whose 
acts  are  binding.  (Smith's  Hist,  of  N.  Y.,  p.  100.)  May  6.  An 
aci  dedarinff  what  are  the  HglUs  and  privikffes  of  their  majes- 
ties* mtjlffecis  inh&hiiing  within  their  province  of  Neio  Tork^ 
very  similar  to  the  above  charter,  contains  a  provision,  **  that 
no  freeman  shall  be  taken  and  imprisoned  or  be  disseised  of  his 
freehold,  or  liberty,  or  free  customs,"  «S:c.,  &c. — Bradford's 
Laws,  p.  2-4.  This  act  was  repealed  by  the  crown  in  1697. — 
Smith's  Hist.  p.  76,  notes  ;  Smith  and  Livingston's  La'wss,  cd. 
1752,  p.  5, 

1702.<  An  act  for  reffulaling  slaves.  (Bradfortl's  L.  eel. 
1726,  vol  i.  p.  45.)  The  captions  are :  Not  lawful  to  trade  wth 
negro  slaves.  Masters  may  puiysh  their  own  slaves.  Not  above 
three  slaves  may  meet  together.  A  common  whipper  to  be  ap- 
pointed. A  slave  not  to  strike  a  freeman.  Penalty  for  conceal- 
ing slaves.  If  negroes  steal,  how  satisfaction  is  to  be  made. 
Evidence  of  negroes,  how  far  good.  Enacted  for  one  year,  but 
appears  to  have  been  revised  and  continued  in  force  at  least 
until  1726. 

1,70&.  An  act  to  prevent  the  running  away  of  negro  slaves, 

'  In  1702  Lodl  Combuty  wm  »pix»lnt«d  goromor  of  Now  York  nai  tho  Jipmy/t 
o»dl?r  eciltJn  "  Insiroetioat'*  from  th«  crown.  See  ZicainlBg  and  SpIoer'sColl  pp.  619- 
642.  A.«t.  J6,  proride*  fiw  ttc  rcrlslw^of  lawj.  if}.  •«  Yow  nre  to  tnkn  c«r«  tliat  no 
m»n'*  Tifff,  metnW,  fnfoliolti,  t<iv»C«  tftk<?»t  avtaj^  tiftw«c4  h»  otsr  said  province, 
Qlfatrwlra  them  by  e*tai<H«h«4  nn*!  kwtn  law*,  not  ivjmgntint  lo,  bnt  as  ncAr  a*  may 
b«,  a;^;rc«ab]o  to  tho  Iaw4  of  EngU^iu}.'^  SS.  Directs  ft  <«ttm>*,  mentloiii&ii;  glnvei ;  aUo, 
nttut  Dfljoining  enc«urag«m«n(  of  metchanta,  am!  in  particular  tho  \U>y»i  African 
Cwnpany  of  ^mftlanil ;  "  And  whurea*  we  are  willing  to  recommend  onto  tho  »ai«i 
company,  that  the  said  provinco  may  have  a  constaiu  am)  «ttf!le!ent  suppty  oC  mer- 
cfcantable  »egrcMS«  «*  moderate  rrite»,  In  monny  or  comraodllies,  «o  yotj  are  to  take  e»r 
pecia)  care  that  payment  he  dtily  mnde,"  &c.,  '*  and  ym  an  yearly  to  give  nnto  ti« 
and  to  rnvr  comraiwlmter*  for  trade  and  plantations  an  aceount  of  what  nnmber  of  no- 
gnwi  o«f  said  pmince  I*  yearly  supplldl  with,  and  at  what  ratei."  "  Yon  shall  en- 
deavour to  jpt  a  law  paAt  for  the  renralnlng  of  any  inhuman  severity,  which  by  ill 
mauteni  or  oveiwcjw  may  be  used  towar»U  their  Christhm  servants  and  tlwlr  slave*, 
and  ihM  provi4on  b«  nrnde  therein  tlwl  die  wUfaU  kilUng  of  iadlans  and  negt  !«e*  may 
ho  BttnUbed  with  death,  and  that  a  fit  penalty  be  lmpo««<l  for  the  maim'.ng  of  ihem.^ 
"  Yon  am  al*o,  with  ^e  aiwlstance  of  the  eonncil  and  asjwmblv,  to  fin-i  out  th^  best 
means  to  facilitate  and  encourage  the  conversion  of  negroeij  attd  Indians  to  the  Cbrit.tian 
teliglon." 
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out  of  tftc  city  and  county  of  Albany,  to  the  JF^'ench  at  Camda. — 
Bradford's  L.  p.  60. 

1705. — An  act  to  encottrage  the  Imjdizing  of  nep-Oj  Indian, 
and  muiaUo  slaves.  Bradf,  L.  p.  65.  "  Whereas  divers  of 
her  majeety'B  good  8ubject8»  inhabitants  of  this  colony,  now  are, 
and  have  been  willing  that  euch  aegroe,  Indian,  and  mulatto 
slaves,  who  belong  to  them,  and  desire  the  same,  should  be  bap- 
tizc<l,  but  are  deterred  and  hindore<l  therefrom  by  reason  of  a 
groundic68  opinion  that  hath  spread  itself  in  this  colony,  tliat 
by  the  baptizmg  of  such  negro,  Indian,  or  mulatto  slave,  tliey 
would  become  free,  and  ought  to  be  set  at  liberty.  In  order 
therefore  to  put  an  end  to  all  such  doubts  and  scruples  as  Imve, 
or  hereafter  at  any  time  may  arise  about  the  same — Be  it  en- 
acted, dc,  that  the  baptizing  of  a  negro,  Indian,  or  mulatto 
slave  shall  not  be  any  cause  or  reason  for  the  setting  them  or 
any  of  them  at  liberty. 

And  he  it,  dc,  that  all  and  every  negro,  Indian,  mulatto 
m'}  nwstee  bastard  child  and  children,  who  is,  are,  and  shall  bo 
born  of  any  negro,  Indian,  or  mestee,  shall  follow  the  state  and 
condition  of  the  mother  and  bo  esteemed,  reputed,  taken  and 
adjudged  a  slave  and  slaves  to  all  intents  and  pur|)0se8  what- 
soever. 

"  Provided  ahvaya,  and  he  it,  dc.  That  no  skve  whatsoever 
in  this  colony,  shall  at  any  time  be  admitted  as  a  witness  for 
or  against  any  freeman  in  any  case,  matter  or  cause,  civil  or 
criiiiiaalj  wJiatwever." 

l*708.-~~-l{i  act  for  prcvfiiiing  ihc  conspiracy  of  slaves. 
Bradf.  L.  p.  . 68. 

I7I2. — An  act  fyr xtiiiventing,  suppressing  and  punishing 
thti  conspiracy  and  inmrrection  of  negroes  and  otlter  slaves. 
Bradf.  L.  p.  81.  In  addition  to  the  provisions  of  act  of  1702, 
are  more  stringent  enactments  against  concealing  slaves— their 
entertainment  by  free  negroes.  Enacts  that  no  negro,  Indian 
or  midatto  that  shall  hereafter  be  made  free,  "  shall  hold  any 
land  or  real  estate,  but  the  same  almll  escheat."  Provisions  for 
security  on  emancipatioii,  for  trial  of  slaves  for  crimes  by  two 
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justices  and  five  freeholders :  but  may  have  a  jury  at  the  charge 
of  the  owner,  &c. 

Xflb.-'An  ad  dedarin^f  <fe<;.,  and  for  nainralking  aU 
Prot€9imi8  o/foreipi  h'rtJt,  luno  iiihMinff  within  this  colony. 
Bradf,  L.,  p.  124  Eefers  to  the  letters  imtent  to  the  Dulie  of 
York,  permitting  the  introduction  of  foreigners  as  colonists ; 
al«o  to  the  articles  of  the  surrender  of  the  province,  relating  to 
the  allegiance  and  rights  of  the  inhabitants,  and  recites  the  act 
of  1683  :  above-menticmed  declares  all  persons  of  foreign  birth, 
being  Protestants  inhabiting  the  colony,  to  be  natural  subjects 
and  entitled  to  the  privileges  of  such,  makes  no  exclusion  of 
any. 

X7I6. — An  act/or  explaining  and  rendering  more  ejfeo 
i^ial  an  act,  dec,  (the  act  of  1712  alwve-mentioned.)  Bradf 
L.,  p.  135. 

1780. — An  act /or  the  more  ejfcdual  preventing  and  pttn- 
isfiing  tlic  conspiracy  and  tmuj-rectioji  of  negroes  ami  other 
slaves  //or  tJ^e  better  regiUatiug  of  thenif  and  for  rt^ealing  the 
acts  Hicrein  mmii&ned  relating  tliercto.  Livingston  &  Smith's 
Laws,  vol.  I.,  p.  193. 

1740.»— Ane::ci»eact,  Liv.  &  S.,  vol  I.,  p.  281.  The  first 
tvpclvc  sections  relate  principally  to  slaves  whose  importation 
is  encour«gcd  by  the  terras  of  sec,  9. 

1758,  c.  27.-A  simikr  act.   2  L.  &  S.,  p.  21. 

l'71S,--'An  act  to  premmt  uged  and  decrepid  slaves  from 
becoming  burdensome  iaithin  Hiis  colony,  EiL  fo.  1774,  p.  764, 
li«v.  c.  1508. 

,1776. — May  22,  a  Pronuulal  Congress  assorablos. 

§225.  Legislation  or  Nsw  JuasEi'. 

1664, — After  the  acquisition  of  New  York  and  Kew  Jersey 
by  the  English,  the  earliest  local  government  in  the  latter  colo- 
ny was  founded  on  the  grant  of  political  jiowers  to  the  Duke  of 
York  as  proprietor,  1664,  by  him  conveyed  in  the  same  year  to 

*  In  J7i'ji-2,  R  Hft-ciiIU*!  "bc^  plot."  or  eotutplnwy  wm  «n|^MM>U  to  linrc  hatn 
fom«J  by  lite  lUve*  li»  ihe  city  of  Kcw  York ;  an  nccouttt  of  tbo  (rial  aitd  bxccuUou 
of  Aovtrai  ncgnwA  acca«e(t,  was  tnibU«!t«4  Honiiuaudeu. 
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Berkley  and  Carteret,  and  by  other  public  acts  confirmed  to 
them  and  their  grantees.  See  Learning  &  Spicer's  Coll,  8, 
141, 145.'  In  the  first  Proprietary  Articles  of  Concession,  &c., 
aermnis,  slaveSf  and  ChriHimi  BervanU  are  spoken  of,  L.  & 
S.,  p.  12,  and  in  laws  passed  in  1668,  L.  &  S.,  82. 

167fi. — An  act  provided  punishments  for  transporting, 
harboring,  or  entertaining  apprentices,  servants  and  slaves.  L. 
&  S.,  109. 

3.676. — The  divisions  of  East  and  W est  Jersey  established 
by  the  proprietors,  each  having  a  Foveral  government  and  legis- 
lative assembly.  The  laws  of  East  Jersey  in  1682,  wliich  con- 
tain a  guarantee  of  personal  liberties  in  the  terms  of  Magna 
Charta,  L.  &  B.,  240,  also  contdn  laws  against  entertaining  fu- 
gitive servants  and  trading  with  negro  slaves.  L.  &  8.,  238, 
255. 

X6d4,  c.  2. — An  act  concerning  slaves^  contains  the  com- 
mon police  regulations  in  respect  to  them.  L.  &  S.,  340.  1695, 
c.  3,  An  act  cmcemmg  negroes,  provides  for  trial  of  "  negroes 
and  other  slaves,  for  felonies  punishable  with  death,  by  a  jury 
of  twelve  persons  before  three  justices  of  the  |>eace  ;  for  theft, 
before  two  jtistices  ;  the  punishment  by  whipping."  L.  &  8. 
356.  In  the  legislation  of  West  Jersey,  slaves  are  not  name<l. 
A  law  of  1676,  c.  23,  providing  for  publicity  in  judicial  pro- 
ceedings, concludes  "  tliat  all  and  every  jjcrson  and  persons  in- 
habiting the  said  province,  shall,  as  far  as  in  us  lies,  be  freu 
from  oppression  and  slaveij."  L.  &  S.,  398.  BervantB  and 
omway  scn'ttJits  afe  laentioneci,  v.  306,  477  ;  selling  rum  to 
cegi  vKsrf  axul  indian/i  is  forbidden,  p.  512. 

1702. — Surrcmdcr  by  the  proprietors  of  East  and  West 
Jersey  to  the  Queen,  of  their  rights  of  goven«n»^ut;  L.  &  S., 
609,617.  The  province  being  then  placwl  with  New  York 
under  the  gi>vcrnuient  of  Lord  Cornbury.  See  mite,  p.  280,  note. 

1704. — An  act  for  regulating  ncgrce,  Imipin  and  mttlatto 
slaves  mthm  the  iwavtVicc  of  New  Jersey.  Tabled  as  disal- 
lowed in  a  list  of  such  Liwa.    i  I?eville's  Laws,  465. 

*  See  Hinitation*  of  legislKtirQ  power  Sn  the  grant ;  antt^  p.       n.  2. 
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l?!?. — An  act  for  rccfuhUng  slaves,  (1  Nev.  L,,  c.  10.) 
8cct.  1.  Againat  tmdlog  with  slaves.  2.  For  arrest  of  slaves 
being  without  pass.  3.  Negro  belonging  to  another  province, 
not  having  licensC)  to  be  whip])cd  and  committed  to  jail  4. 
Punishment  of  slaves  for  crimes  to  bo  by  three  or  more  justices 
of  the  peocOj  with  five  of  the  principal  freeholders,  without  a 
grand  jury ;  seven  agreeing,  shall  give  judgment.  5.  Method 
in  such  cases  more  particularly  described.  Provides  tlmt  "  the 
evidence  of  Indian,  negro,  or  mulatto  slaves  sliall  bo  admitted 
and  allowed  on  trials  of  such  slaves,  on  all  causes  criminal"  6. 
Owner  may  demand  a  jury.  7,  8.  Compensation  to  owners  for 
death  of  slave.  9.  A  slave  for  attempting  to  ravish  any  whit« 
woman,  or  presuming  "  to  assault  or  strike  any  fa»o  man  or 
woman  professing  Chri^^tianity,"  any  two  justices  have  discre- 
tionary jjowers  to  inflict  corporal  punishment,  not  extending  to 
life  or  limb.  10.  Slaves,  for  stealing,  to  bo  whipped.  11,  Pen- 
alties on  justices,  &c.,  neglecting  duty.  12.  Punishment  for 
concealing,  harboring,  or  entertiuamg  slaves  of  others.  13.  Pro- 
vides that  no  negro,  Indian,  or  mulatto  that  slmll  thereafter  be 
made  free,  shall  hold  any  real  estate  in  his  own  right,  in  fee 
simple  or  fee  tail  14.  "And  whereas  it  is  found  by  experi- 
ence that  fjrce  negroes  are  an  idle,  slothful  people,  and  prove 
veity  often  a  charge  to  the  place  where  they  are,"  enactn  that 
owners  manumitting,  shall  give  security,  &c. 

An  act  for  laying  a  duty  on  ncgro^  Indian^  and  vmlaito 
slaves  imported  or  brought  within  this  province,  Allinson's 
Laws,  c.  50,  kid  a  duty  of  ten  pounds  on  every  slave  limited 
to  seven  years. 

An  act  for  regidadny  of  tvhiie-  Bervaiiia  and  taking  rip  sol- 
diers and  seamen  deserting^  d'c  Neville's  L.  c.  11.  By  sec.  7, 
pe)>Jous  from  neighboring  provinces  suspected,  &c.,  must  pro- 
duce a  pass,  frc>m  a  Justice,  "  signifying  that  they  are  free  per- 
8  :*^8,"  otherwise  to  bo  committed  to  gaol,  to  bo  "  delivered  by 
order  of  their  captain,  master,  mistress,  or  other  due  course  of 
law." 

1730.  An  act  imjwsing  a  duty  on  persons  convicted  of 
heinous  crimes  and  to  prevctit  poor  and  iinpoicnt  persons  being 
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imported  into  this  prawVice,  and  for  the  amendment  of  the  law 
relating  to  servants.  Nov.  L.  c.  57. 

X761.  An  act  to  restrain  tavem-keepei's  and  others  from 
selling  strong  /15  wrs  to  servaniSj  negroes  and  mulatto  slaves^ 
and  to  prevent  negroes  and  mulatto  slaves  from  meeting  in 
large  companies,  from  rtmntng  abotU  at  night,  and  from  hunt- 
ing or  carrying  a  gun  on  the  LortVs  day.   Nev.  L.  c.  112- 

1754.  Nov.  L.  c.  119,  §  10,  provides  for  the  Borough  of 
Elizabeth  —  any  white  servant  or  servants,  slave  or  slaves, 
which  shall  "  be  brought  before  the  Mayor,  &c.,  by  their  mas- 
ters or  other  inhabitant  of  the  Borough,  for  any  misdemeanor 
or  rude  or  disorderly  1  ihavior,  may  be  committed  to  the  work- 
house to  hard  labor  and  receive  correction  not  exceeding  thirty 
lashcp." 

1760  An  act  for  enlisting  soldiers,  &c.,  Nev.  L.  c.  141,  sec. 
6,  provides  against  enlistment  of  any  "young  man  under  the  age 
of  twenty-one  years,  or  any  slaves  who  arc  so  for  terms  of  life, 
or  apprentices,"  without  leave  of  their  masters,  &c. 

1768.  An  act  to  regulate  ilie  trial  of  slaves  for  murder 
and  other  crimes  and  to  repeal  so  much  of  an  act,  &c.  Allin.son, 
L.  c.  475.  Sec.  1,  2,  provides  for  trial  of  slaves  by  the  ordinary 
higher  criminal  courts.  3.  That  the  expenses  of  the  execution, 
&c.,  shall  be  levied  on  order  of  the  justices  from  the  owners  of 
all  able-bodied  slaves  in  the  county.  4.  Repeals  sec.  4,  5,  6, 7,  of 
the  act  of  1713. 

1769.  An  act  laying  a  duty  on  the  p^trchasers  of  slaves 
imported  into  tliis  colony.*  Allinson'a  L.  c.  494.  Becitcs — 
"  Whereas  duties  on  the  importation  of  negroes  in  sev  jral  of 
the  neighboring  colonies  hath,  on  experience,  been  found  bene- 
ficial in  the  introduction  of  sober  industrious  foreigners,  to  set- 
tle under  his  Majesty's  allegiance,  and  the  promoting  a  spirit  of 
industry  among  the  inhabitants  in  general,  in  order  therefore 
to  promote  the  wtme  good  designs  in  this  government  and  that 
such  as  purchase  slaves  may  contribute  some  equitable  propor- 
tion of  the  public  burdens provides  for  a  duty,  and  also  for 
further  securities  on  the  manumission  of  slaves. 

•  Sm  xttr«reuce  to  tbeie  «ct$  as  indicating  tho  Icgttlitv  of  darcry,  m  Statu  t.  rert. 
Stal«  p.  Vm  Buren,  1  2»bri»klo'a  R,  368,  878. 
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1776,  July  2.  A  constitntion  adopted  for  the  colony.  Art. 
4,  declares  all  inhabitants  of  full  age.  who  are  worth  fifty 
pounds,  entitled  to  vote ;  21,  22,  declares  the  common  law  of 
England  and  the  former  statute  law  of  the  province  to  be  in 
force.   Wilson's  ed.  Laws  1784. 

§  226.  Lboisl-vtion  op  Peknbylvauia. 

Settlements  had  been  made  on  the  western  bank  of  the 
Delaware,  by  the  Dutch  and  Swedes,  but  the  soil  had  been  be* 
fore  claimed  by  the  British  crown,  and  the  governors  of  New 
York,  under  the  patent  to  the  Duke  had  claimed  jurisdiction 
over  the  territory  :  but  the  first  local  legislation  was  derived 
from  the  charter  to  Penn  in  1680.* 

1681,  July  11 — the  date  of  certain  Conditions  and  Con- 
cessions agreed  upon  by  W.  Peun,  Proprietary,  &c.,  and  those 
who  av6  the  adventurers  and  purchasers  in  the  same  province. 
Charters  and  Acts,  &c.,  cd,  1762,  vol  i.  p.  6,  7,  of  wliich,  in 
connection  with*  the  subject,  sections  13,  14, 15,  may  be  no- 

'  Tbo  foQitb  actftioa  gnmU  to  the  Proprietary  and  hb  hai*  uul  deptittiM  powtr  of 
maJcing  hkwt,  "  aoeordiog  to  tlaoir  best  ditcretion  by  nod  with  the  •dvi^«,  *meRt  and 
approMitbn  of  tUe  freemen  of  the  Mid  coanti^  or  tM  greater  part  of  tbAm,"  &&  The 
fifUt  speclHca  otb«r  U^latm  judklal  and  cxectttivo  powtn  witli  tbo  proviio— "  tl  t 
tbo  iMuno  biwt  be  oon*ouMnt  to  nmum  and  not  repugnant  or  contrary,  but  (•«  n«ar  at 
conreniently  may  b«}  agreeable  to  tbn  law*,  ttatotea  wid  right*  of  tbia  onr  realm^  A' 
Es^IawI,  and  MTtng  and  re««rvtng  to  n*,  &c..  tbo  recelring.  hearinjc  and  datennlntDg 
of  tb«  aj^al  and  appeal*  of  all  or  any  pcr*on  or  penotui  of,  m  or  belonging  to  the 
territoHca  aforc«a!d,  or  touching  any' judgment  to  be  there  mado  or  giran."  Tbo 
tixlb  give*  power  to  the  Proprietor  to  mak«  ordiwmcea  "for  the  preMrroLtion  of  the 
peace  r«  for  the  better  government  of  tb«  p«opI«  thero  Inlabitlng^  ao  that  aaSd  ordi- 
nance* bo  coiuonaat  to  rva>on  and  bo  not  repugnant  nor  contrary,  but,  (o  far  aa  coo- 
Ycniently  :»ay  lie,  agreeable  with  tbo  lava  of,  &c.,  and  w  a«  Uto  aaid  ordinance*  bo 
not  extend^'d.  in  any  lott,  to  bind,  chur;ge,  at  take  away  tlw  right  or  Intereat  of  an/ 
pcTMn  or  pcr»oa*  for  or  in  their  life,  metnbent,  fireehwd,  good*  or  chattel*,*  &c. — 
Lawa  of  Pa.  fo.  p.  1,  &  The  reooisilei  of  the  condition  of  a  '  freetptui,'  an  indicated 
in  grant  or  charter  erf*  Ubertie*,  by  Penn,  35  Ap.  16SS ;  Law*  agreed  upon  in  Kng> 
land,  &C.  (Append,  to  edition*  of  Prov.  Law*.)  2.  That  every  inhabitant  that  b  or 
ahall  be  porebai^r,  &«.,  and  every  person  that  hath  b««n  a  lervant  or  bondsman,  and 
i*  free  bv  hi*  («rrice,  that  aball  nave  taken  up  hi*  fiAy  acre*,  &c.,  end  every  inibabi> 
unt,  artifkei^  or  other  retldeot  in  the  lald  province,  that  pay*  »cot  and  lot  to  tbo 
Govrrmnent,  ahall  and  may  be  capable  of  eleetitut  or  being  elected  repreaenutivea  of 
the  jito^h  in  provincial  coonell  or  Oenend  A*i«mbly  in  the  »a!d  I*rovinee.*  See  abo 
Votea  and  Proceedit^  I.  p.  3,  admiltipg  eertaia  Swede,  Finn  and  Dnteb  •ettler*  to 
b«  freemen,  and  the  act  of  Union  (annexing  the  three  countte*  which  afterward*  con- 
fiitnted  tlto  Province  and  State  of  UeUware,  (in  the  Af^nd.  to  l*rov.  1^)  io  which  the 
following  occnrv—^'Auil  fonumuch  a*  there  mu*t  alway*  b«  a  people  before  Utere 
can  be  a  govcnimcnt,  and  the  people  au>t  b«  united  and  free,  in  order  to  aottle  and 
encourage  them,**  &c. 
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ticcd)  providing  for  the  punishment  of  injuries  done  to  the  In- 
dians, that  tho  planter  injured  by  them,  "  shall  not  bo  his  own 
judgo  upon  the  Indiisn/'  and  for  a  judicial  dttermination  of 
controversies  arising  between  the  phmters  and  the  natives  by  a 
jurr  consisting  of  six  persons  cf  each  race,  &o, 

1682.  Laws  agreed  upon  in  England  :  provide,  sec.  23, — 
"  That  there  shall  be  a  register  for  all  servants,  where  their 
names,  time,  wages,  and  days  of  payment  shall  be  registered." 
29  —  That  servants  be  not  kept  longer  than  their  time,  and 
such  as  are  careful  bo  both  justly  and  kindly  used  in  their  ser- 
vice, imd  put  in  fitting  equipage  at  tho  expinition  thereof,  ac- 
cording to  t^ustom."    Province  Laws,  App.  1,  2. 

1700.  "  Fciirth  mo.  1.  The  bill  number  5  regulating  ne- 
ffrocs  in  their  morals  and  marriages^  drc,  was  read  the  first  time 
and  put  to  the  vote  whether  it  should  pass  into  a  law  ?  carried 
in  the  negative."  Votes  &  Prxic  I.  p.  120.*  Memoirs  Hist. 
Soc.  Pcnn.  vol  i  p.  367, — Bettle's  Notices. 

*1700.  An  act  for  the  better  regulation  cf  servatita  in  this 
province  and  territoriee. .  The  captions  are — "  Ko  servant  to 
be  sold  out  of  this  government  without  his  consent.  Kcr  as- 
signed over  except  before  a  Juiwice.  The  allowance  to  servants 
at  the  expiration  of  their  servitude.  And  shall  serve  five  days 
for  every  day's  absence  from  thiir  master,  &c.  The  reward  for 
taking  up  Bunaways,  &c.,  and  the  penalty  for  concealing  them. 
The  Penalty  on  the  Justice  for  neglect,  as  also  on  tho  Sheriff. 
Likewise  for  dealing  with  servants  or  negrooR,  &c.  For  this 
and  for  the  foUo^nng  citations,  see  the  various  editions  of  the 
Province  Laws  of  Pa. 

 c.  26.  An  act  about  departure  out  of  this  Province. 

Persons  leaving  are  required  to  procure  a  pass. — Prov.  L.  c.  132. 

 c.  29.   Anact  forthetrialof  v.epocs.    The  captions 

— Two  Justices  connnissioncd  by  the  Governor,  with  the  assist- 
ance of  six  freeholders,  to  try  negroes  for  murther,  &c.  Their 

'  2  HQdr,  SOS.  '*  Tbe  Mwiiably  rcAucil  to  uMnt  to  Pei)a'»  prt^jo^on  for  th«  le- 
gal mitrriaga  and  instruction  of  tlaroc^  bat  potied  a  rigid  police  iaw  for  Hot  iregnUtion 
aud  pnniaiiment  of  negro  klarei* 

*  For  tha  ItlMoty  «f  tho  varioa*  cltangea  in  the  fnune  of  Ckmmment  before  tbi« 
date,  aeo  Prdace  to  the  Vote*  and  ProceetUoga.  S  Uildr.  63, 67,  SOS,  207. 
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<juatific£itioa  and  manner  of  proceeding  thereon.  Their  duty 
&nd  power  to  acquit  or  condemn.  Howaentence  to  be  given 
and  excsciition  done.  Pnnislmient  for  rape.  For  stealing.  Ko- 
grwa  not  allowed  to  cany  a  gun  or  other  arms.  Nor  to  ?aeot 
above  four  in  company  on  penalty  of  whipping.— Pru?,  L.  c,  135. 

 0.  30.  An  aci  in  prtveni  (Ite  imporiaiion  0/  Indian 

slavM,  "  Whereas  the  importation  of  Indian  slaves  from  Caro- 
lina or  other  places  Imth  been  o1>»erved  to  give  tho  Indians  of 
iMs  province  some  umbrage  for  suspicion  and  dissatisfaction. 
Be  Uf  &c.,  tliat  if  after  the  twenty-fifth  day  of  March,  in  the 
year  1700,  mj  person  shaU  import  or  cause  to  be  imported,  any 
Indian,  slaves  or  servants  whatsoever,  from  any  province  or  colo- 
ny in  America  into  this  province,  by  land  or  water,  such  only 
and  their  children  (if  any)  excepted  as  for  the  space  of  one  year 
before  such  importation  sltaU  be  proven  to  have  been  menial 
servants  in  the  family  of  the  imjjorter,  and  are  brcnght  in  to- 
gether with  the  importer's  family,  every  snch  slave  or  scr%*ant  so 
here  landed  shall  be  forfeited  to  the  Government  and  shall  be 
either  set  at  liberty  or  otherwise  disposed  of,  as  the  Governor 
and  council  shall  see  cause.'* 

"  Provided  always  that  no  such  Indian  slave  as  deserting  his 
master's  service  elsewhere,  (that  shall  Sy  into  tins  Province,) 
shall  be  imderstood  or  be  construed  to  bo  comprehended  within 
this  act." — Prov.  L.  c.  136, 

 c.  39.*  An  act  abotit  arrest$  and  mahmrf  debtors  pay 

by  servtiude. — ^Prov.  L.  c.  165. 

 c.  50.  An  ai^/or  rauing  rettentic.   An  import  duty  is 

laid  on  negroes,  among  other  merchandise  specified. — Prov.  L. 
c.  166. 

1.710,  c.  14.  An  ad  iuyi-nff  a  dtUy  on  negroes f  w%m,  rj<7», 
and  other  spirits.  Bepeaied  in  council,  1713. — Prov.  L.  c. 
172. 

17X1-12,  c,  10.  An  act  io  prev&nt  Hie  mporiaiion  of  ne- 
groes and  Indians  into  this  Province.  Lays  a  prohibitory  du- 
ty on  n^^roes  and  Indians ;  allows  a  drawback  or  re-exportAtion 

*  Them  acts  <d  !7(^r-~«{uk])ter8  26,  29,  80,  S9,  ajppQar  to  ttSTo  hem  ea«ctedl  !n 
1701,  tmt  dItittk)wo4  by  tbe  kle^s  cottadiL 


LAWS  OF  PENKSYLVAKIA 


289 


in  tvvcnty  clays  ;  m  indulgence  to  travellers,  of  two  slaves  each ; 
runaways,  if  taken  back  witliin  twenty  days,  to  be  free  of  duty ; 
othcrwiea,  if  not  claimed  within  twelve  months,  they  were  to  be 
gold.  Repealed  by  the  Queen's  council— Prov.  L.  c.  183  ;  (see 
ante,  p.  209,  note  from  B«i^.)» 

JL'7i4,  c.  19.  An  ad  for  hifing  a  duty  on  ncfp'oef  imported 
into  this  Province.  Bepealed  in  council,  1719. — Prov.  c. 
209. 

1717,  5.  An  act  for  cmtinuing  a  duty  on  negti'oes  h'ought 
into  this  Prmmce,    "  Expired," — Prov.  L.  c.  222. 

1721,  c.  1.  In  this  act,  which  rcgulatxjs  public  hou8C«,  &c., 
in  8.  4,  negroo  or  Indian  servants  arc  spoken  of,  but  not  slaves ; 
the  margin  has  the  term  — Prov.  L.  c.  23, 

 c.  2,  Ad  respecting  ftrett,  last  section,  **and  if  such 

offender  be  a  negro  or  Indian  slave  he  shall,  instead  of  imprison- 
ment, be  publicly  whipped  at  the  discretion  of  the  magistirate." 
— Pit)y.  h.  c.  230. 

1721~S,  c.  1.  An  ad  fm'  impoeingr  a  duty  an  persons  cm^ 
victed  of  heinoits  crimes  and  imported  into  this  province  as  ser* 
pants  or  oifienoise.  Prov.  L.  c.  237.  Repealed,  1729,  c.  8, 
s.  2'1> 

1722,  c.  3.  An  act  for  hying  a  duty  on  negroes  imported 
into  this  Frovince.    "  Expired'^— Prov.  L.  c.  239. 

1726,  0. 1.  Similar  title.   «  Expired."— Prov.  L.  t.  276. 

 •  c.  4.  A71  act  for  the  better  reguiating  of  fiegroesinikis 

Province.  Captions : — ^Yalue  of  negro  put  to  death  for  crime, 
how  allowed  to  owner.  Masters  importing  negroes  to  report 
them  to  collector.  Whoever  lets  free  any  ncgroe  shall  give  se- 
curity. The  third  section  enacts,  "and  whereas  it  is  found  by 
experience  that  freo  negroes  are  an  idle,  sloathful  people,  and 
often  prove  burthensom  to  the  nsighborhood,  and  afford  ill  ex- 
amples to  other  negroes,  Therefore  be  it  enacted,  ^0.,  That  if 
any  master  or  mistress  shall  discharge  or  set  fi«e  any  negro«,  he 
or  she  "shall  give  recognizance  &c.,  "but  until  such  rccogni- 

'  In  1713  to  ft  genera]  pcUiloo  fat  the  «muMs{p«tloo  of  »«gro  alaves  hy  lav,  ttt»  h' 
gUlatore  of  F«mu;rlvaatA  «ttSK«re«l  that '  it  tm  neither  |o(it  nor  ooamt!«at  to  $e%  tixm 
at  lib«i]r,*--d  Bftoo.  403, 
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wmco  is  given  such  negroes  shall  not  be  deemed  free."  The  se- 
curity shall  be  given  for  negroes  set  free  by  will,  or  i\m  wiid 
negroes  shall  not  be  free. — "  That  if  any  free  negroe,  fit  to  work, 
shall  n^lect  so  to  do  and  loiter  and  misspend  his  or  her  time, 
or  wander  fro?n  place  to  place,  any  two  Magistrates  next  adjoin- 
ing are  hereby  impowcred  and  required  to  bind  out  to  service, 
such  negroe,  from  year  to  year,  as  to  them  may  seem  meet."— - 
Slaves  under  the  age  of  twenty-one  to  be  bound  out. — No  free 
negro  or  mulatto  to  harbor  or  eatertain  any  negro,  Indian  or 
mulatto  slave, — nor  trade  with  any  such. — "  That  if  any  free 
negroe  or  mulattoe  shall  refuse  or  be  unable  to  pay  his  or  her 
Fine  or  Forfeiture  as  aforesaid,  it  shall  and  may  be  lawful  to 
and  for  the  Justice  before  whom  such  matter  is  tried  to  order 
Satisfaction  by  Servitude."  **  That  no  minister,  pastor  or  ma- 
gistrate, or  other  person  whatsoever,  who,  according  to  the  laws 
of  this  province,  usually  join  people  in  marriage,  shall  upon  any 
pretence  whatsoever  join  in  marriage,  any  negroe  with  any  white 
person,  on  the  penalty  of  one  hundred  pounds."  Whites  and 
blacks  cohabiting — the  white  shall  pay  a  fine,  and  the  black  bo 
sold  as  a  servant.  The  remaiuiag  sections  piuscribo  penalties 
for  negroes  absent  from  home  at  night,  &c.   Frov.  L.  c  288. 

XtZ9f  c.  &.  Jn  mit  for  laying  a  dtetf  on  negroes  importedf 
die.,  rep.  by  1761,  c.  10,  «.  16.~-Prov.  L.  c.  297. 

—  c.  8.  An  act  latf^ig  a  duiy  on  Forreiffners  and  Insh 
titvanUt  dc.f  imported  itUo  ihi$  Frovtim — repealed  by  1729, 
2d  sess.,  c.  7,  h.  9. — Prov.  L.  c.  298. 

1.742,  c.  3.  An  act  imposing  a  didy  on  p&rsom  convicted 
o/Mmts  crimes  brought  tVilo  tfiis  province,  and  not  warranted 
hy  hw$  <^  Great  Britain^  dc.  Bepefiled  by  the  royal 
council. 

XWtf  c,  10.  Supplementary  to  an  act  of  1729,  c.  i).  A 
similar  law,  1767-8,  c,  2.  I  Laws  of  the  Commonwealth  of  Pa, 
c428,  429. 

1767-8,  c.  3,  continues  the  last  above,  "  expired." 
1771,  c.  8.  An  act  supplementary  to  an  act  of  1770,  re- 
specting servants.  1  Laws  Commonw.  Pa.  c.  636. 

1773,  c.  11.  An  ad  maMng  pcipctmU  tfie     intiialedf  An 
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act  for  laying  a  duiy  an  negroes  and  mulatio  slaves,  d'C,  and 
hying  an  addiiional  dt<ty  on  €fie  said  slaves.  1  Commonw. 
Laws,  c.  692,  (ropealcd  1780.   Ibid,  c.  881.) 

1776,  June  14. — The  Proviacial  Congress  instructed  their 
delegates  in  the  Conttncntftl  Congresa  to  confer  wi*h  the  other 
colonies  in  political  separation  from  Great  Britain,  "  reserving 
to  the  people  of  this  colony  the  sole  and  exclusive  right  of  rege- 
lating the  internal  government  of  the  same." — ^Votes  and  Pro- 
ceedings, vol  vi.,  740. 

§227.   Lroislatiok  op  Belawasb, 

The  territory  occupied  hy  the  State  of  Delaware  was  first 
occupied  by  the  Butdi.'  Their  claim  ha'l  always  been  denied 
by  the  English,  thougli  on  the  gmnt  of  Now  Netherlands  to  the 
Duke  of  York,  it  was  occupied  by  his  representatives  as  a  por- 
tion of  liis  proprietary  dominion.  In  1682,  Aug,  21,  the  Duke 
cedi'd  his  territory  to  Penn,  and  it  became  included  in  his  gov- 
ernment.— See  the  "  Act  of  Union,"  in  Votes  and  Proceedings, 
vol.  i.,  p.  3,  and  ante  p.  286,  note. — Delaware  Laws,  ed  1797,  c.  5. 

In  1703,  Penn  surrendered  the  old  form  of  government,  and 
gave  the  Delaware  Counties  the  option  of  a  separate  administm- 
tion,  under  "the  Charter  of  Privileges,"  haxmg  a  8e|«irat« 
legislature,  though  one  Governor  and  Council  with  Pennsyl- 
vania.— Del  Laws,  ed.  1797,  appendijt. 

1123L  An  aci/or  (he  trial  of  Negroes,  Del  L.  c,  43.  Sec.  1. 
Two  justices  and  sis  freeholders  empowered  to  try  "negro  or 
mulatto  slaves"  accused  of  heinous  offences  8p€cifie<l  2.  Such 
court  may  determine  and  order  execution.  When  slaves  are 
put  to  death  two-thirds  of  value  to  be  paid  to  owner.   3,  4. 

*  Ttift  Srst  lidtlradttttf  In  thk  vwiultjf  were  hy  tlio  SwkIw  Dtttwi«,  Wore  tlm 
ye«r  1688.  Stevoiw^  in  Hi«t  of  Ooorj^n,  p  2BB,  »fty«  tbat  la  Uto  $mAUh  aw)  GmxMtt 
c«!o»le«»  fmmildl  m  Out  DoUims  C»tt«Cav»«  Adlo^ht»,  it  wut  hM  **n«t  ImM  U> 
h<ay  w  kwa  alairc*,'*  l>u*  give*  m  mhv^y.  Jj*  a  tnm«lalloo  of  tbn  DmUh  ham  of 
CfhrU«J«n  v.,  pu1»)UI)edl  In  tow^wa.  i?^,.  **  fbr     tuse  of  Ihe  DodFih  «dtwto«  ia  Ameri- 

ijh,  xil  of  Hook  Ul.  h  omttM*  «faiw  *•  U  rejgturdte  *{l«aB»ge,  oo»s«tttt««())'  of  ao  a« 
to  iIjb  Awttrfcim  iKltwuJiu"  B«t  di.  %iVy.0/JBmtmm,  i$  gttca  to  full,  though  msh  m 
lurti  there  dewrilHH)  botrnd  to  the  tout,  t&ot^h  bemitiim  mA  eo»M  aotso  *ol<3  or 
renjowd  hy  U«t  lodL  la  Book  Ul  cb.  iu-^  Of  jrneiit>ot$,  "  Wfaotirttr  ««^»  tlio  (irivili^ 
of  iwwcr,  of  life  or  Wftib  oo  hU  ««m»li>  9r  teelttrfMttiefti  -ar  civfl  {m!r(m«|:r,  or  aay  otbw 
{triyUogtt  gnuttdi  by  tito  Msg,  tha\\  \m  It,  tutd  «b«U  aot  b«  di^vftd  of  U  oa  accotmt 
of  abttw," 
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Duties  of  Sheriffs,  Sec.  5.  PtmiBhinoiit  for  rape  of  white  wo- 
Tnan-~«tandjng  ot»  pillory  and  cutting  off  both  ears.  (J,  7,  Skves 
forbid  to  carry  arms ;  negroes  forbid  meeting  in  comimnies. 

I721>  An  <*c<  against  adulkry  and  /Qmtcaiion.-^DQt  I*.,  c. 
44,  mc.  5.  Servant  women  having  bastardB— to  »ci  ?<j  another 
year.  9.  Penalty  on  white  women  that  aliall  bear  mulatto 
children.  The  child  to  serve  under  appointment  of  county 
court,  until  the  age  of  thirty-one  yeara,  (Rc|jealcd  1795,  D.  L., 
c.  71,)  10.  Penalty  on  wliite  men  committing  fornication 
with  negro  or  mulatto  women.  (Fines  and  corporal  puniah- 
mcnt,  for  fornication  and  bastardy,  abrogated,  1795,  D.  L., 
c.  108,  s.  7.) 

1730.  An  act  impming  a  duty  m  pti'sons  convicted  of  hchi" 
om  crmeSf  and  (o  prwent  jpoor  and  impQtmt  p&'$cm  being  tin- 
portedf  dc. — p.  L.,  o  66. 

 An  act  /or  the  httttr  regnhUion  of  servants  and  dave^ 

toithtn  ilm  Gmernmmii, — B.  L,,  c.  77.  Sec.  1.  No  indentured 
servant  to  be  sold  iato  another  Government  without  the  appro- 
bation of  at  least  one  justice,  &c.  2,  Nor  assigned  over  «rlc8s 
before  a  justiee,  3.  Nor  indenturea  taken,  «S;c.  4-10.  Police 
regulations  regarding  servants,  similar  to  those  of  other  colonics. 
10.  Whoever  manumits  a  slave,  to  give  security,  &c.  11.  The 
children  of  fwte  negroes  to  bo  boimd  out  if  their  parents  do  not 
maintain  them.  The  remaining  sections  contain  the  ordinary 
police  regtilations  for  slaves. 

ll&I*  An  act  supplementary  to  the  \mi. — D.  L.,  c.  229. 

3,7<JO.  Another  stippiemcntaty  act,  D.  L.,  c.  170.  Sec.  1. 
"  Whereas  the  children  of  white  women  by  negro  or  mulatto 
fathers,  and  the  descendants  of  such  children,  and  negroes  en- 
titled to  their  freedom,  arc  frequently  held  and  detained  as  ser- 
vants or  as  slaves,  by  persons  pretending  to  bo  their  masters 
and  mistresses,  when  they  ought  not  by  the  laws  of  this  govern- 
ment be  so  held  and  detained,  and  frequently  are  sold  as  slaves 
by  such  pretended  masters  or  mistresse:?  to  persons  who  reside 
in  other  governments,  with  a  fraudulent  design  to  prevent  their 
procuring  proof  of  their  being  entitled  to  their  freedom  ;  and 
whereas  the  laws  of  this  Government  are  defective  in  not  pre- 


LAW8  or  KORTH  CABOZ^INA. 


293 


Hcribing  any  modo  for  settling  and  determining  in  a  short  otid 
Bimimary  manner  the  claim  or  right  of  any  pcFsonm  pretending 
to  be  entitled  to  their  liberty/*  2.  Euacts  tlmt  the  courts  of 
Common  Pleas  may,  upon  petition,  summon  the  master  or 
mistress  and  \vitne««ea.  before  them,  and,  "  after  hearing  the 
proofs  and  allegations  of  the  parties  in  a  summary  way,"  if  they 
are  satisfied  that  the  person  petitioning  is  entitled  to  freedom, 
shall  discharge  him  or  her  from  the  service,  &c.  3.  Their  judg- 
ment to  be  enforce*!  by  the  Shcrift'.  5.  Provides  a  penolty  for 
selling  a  free  man  "  out  of  this  Government/' 

1767.  An  act  supplementary  to  the  preceding. — D.  L.,  c. 
188.  Prcamhk. — "  Whcrcan  it  is  found  by  ejcpeiience,  that 
free  negroes  and  mulattocK  are  idle  and  slothful,  and  often  prove 
burdensome  to  the  neighborhood  wherein  they  live,  and  are  of 
evil  example  to  slaves/'  Sec.  2.  Kestrains  still  further  themanu- 
Eiiasion  of  sUives.  3.  Provides  punishment  for  a  slave  asuaulting 
another  slave. 


§228.  Legislation  of  North  Carousa. 

The  first  legislation  having  territorial  extent  within  the 
limits  of  the  present  States  of  North  and  South  Carolina,  wa« 
derived  from  certain  Lords  Propriet^ir)*,  under  the  cliartersof 
1663  and  1665.'   Even  iaefore  the  year  1729,  where  the  rights 

'  Tl»  fmX  jwroiBftpnt  wHiemtmt*  wcro  mtiA^  hy  eajlgranta  from  Vlfjjinla  nnd  N«w 
Kwfiltmd.  <2  Hb»c„  131-136.)  ily  the  fir»t  cbartiHr,  I6fl3,  nrt,  5,  Ut«  pit^riotade* 
hat!  jwjierey  In  %hn  *«U  andl  sapnime  ;tegi*lftliv«  j*e«r«r  "ncoowio^  to  t}»«{r  l»c«idf»- 
mtioo  oiHi  with  itic  «dyk«,  temtA  nii4  iyj|ir«hft»lon  of  llw  ffwmea  of  lh«»aiij  pnov- 
liwip^  or  of  ihe  jtnroier  imrt  of  thutm,  or  of  their  d[«lega»«4i  or  <t«tttitle«,  wlten*  far  tito 
«fl«clmewe  of  the  m\A  ww>,  ke,'*  the  proprielArieA  w»w  to  wwewiWtt ;  "  p«»vWo4  nev- 
orthdtett.*  thitt  Mi4  law«  ho.  cotvionwnl  to  ma»m,  n»4  <u»  twar  m  tmy  Us  Gonv». 
t\\m\W  «gif««ahl«  to  the  law*  and  cttttown  of  thl»  ottr  kbgilom  of  l&tglBttdl.''  Art,  7, 
'« thftt  t*U  »n4  «}»Ht»ti»r  tlw  wjhject*  attd  Itojce  lo  of  tt»,  &c„  inwu^wtod  or  tt»  l>o 
inmoaxiiA  into  tittt  Midi  ;;m>v{neo.  nnd  the  ch!ltlri»t  of  titem  an4  of  »«vh  •hnU  de* 
mgii4  (twn  litem,  them  horn,  or  Nroaacr  to  to  horn,  he  And  ahftl)  ho  denlMnit  nnd 
licKt*  of  ui^  of  lhi»  cwtr  ktnfl^btn  of  Bngtmtd,**  4x.»  «od[  th»t  they  *'  po»*e#t 
and  «itjo.v  "  "  ttU  Ubcrtlo*.  (Vnnch!4Ci  And  piivitepwi  of  thU  o«r  klogdom,  , 

'rhd  chnrter  h«»  fimtlor  ohtatra*.    t  S.  C.  Si«tatM  at         jpu  34,  3*1. 

'rhe  {)ropH«(ari«!«  adoittml  John  L<k^«'«  Co(Wtlttit}o«,  March  t,  t<li£9,  of  whieh  tbo 
followht^  BrticJo*  ars  of  fntomt,  in  conneesion  with  tho  hUtoir  of  iUvet:^  In  America ; 
tlw^i^h  ii  (nay  he  do(tht«4  wh«th«r  th«  coiurtilntton  em  iwa  t)t«  forett  of  a  law,  not 
having  heen  arjojitcdl  hy  the  local  »««etMlly.  Site  X  Jl  C.  St,  at  p.  <t ;  it  wa* 
<kf<nii^wJ)r  »hrojiatc4  in  t  H.  $.  of  N.  Car.,  Pref.  vil   It  providtKl : 

Ari  97.  "  But  ilnco  the  natim  ot*  thai  ptaco,  who  will  ho  co»c«m«d  in  ottr  plan- 
tation, aro  ultwljr  atrangent  ro  Chrittianity,  whoxw  idolatjy,  {gnoraoco.  or  mittahe 
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of  the  proprietaries  wcro  finully  ceiled  to  the  crown,  the  north- 
«m  and  soutlicro  porttuoH  of  tlio  territory  constituted  distinct 
Jurifidietions,  ettoh  having  a  80}mrate  Ic^slativc  asscnibly.  They 
became  fomiolly  distinguished  as  North  and  South  Carolina,  in 
the  yeor  1732. 

The  legislotive  history  of  Nurth  Carolina  begins  with  the 
year  1669.*  (2  Banc,  151.)  According  to  Iredell's  Laws  of 
N.  C,  from  which  the  following  notes  of  statutes  arc  taken,  the 
date  of  the  earliest  extant  laws  is  1715,  of  which  year's  laws, 
c.  31 — An  act  for  the  more  effectual  obaorvin*/  vf  fhe  Quem'a 
peace,  <i*c.,  sec.  5,  referring  to  the  chortcr  pruviwon,  stateii  (hat 
disputes  often  arise  how  far  the  laws  of  England  arc  in  force  ; 
declares,  **  From  thence  it  is  manifest  that  the  laws  of  Engiami 
are  the  lawa  of  this  government,  so  far  as  they  are  compatible 
with  our  way  of  living  and  tratle."  "  That  the  common  law  h, 
and  shall  bo  in  force,"  except  as  to  the  practice  of  court»,  and 
that  all  English  statutes  for  njaintaining  the  rights  of  the 
crown,  the  established  Church,  "  and  nil  lawe  providing  for  the 
privileges  of  the  people,*'  and  certain  others,  shall  be  in  force. 

give«  ttft  w>  dffbt  to  (txMl  or  uio  them  III ;  uti  thom  who  remove  from  oUter  part*  to 
plant  llwre  will  unAvdaably  tra  of  ctiif«r«»t  op!nSon»  ccnwrnin;;  ntattvra  of  rellgiou.  the 
uhttfty  w)i«r«or  ihsy  wiU  expect  to  hnvo  Ruowed  them,  and  it  will  i»ot  he  rca»oimble 
for  tt»  cm  tbU accottnt  to  huep  thmi  out;  that  dvil  ponce  laav  he  obtaiHetl  ninitttt  tU- 
*«r»Jty  of  opinion^  and!  oar  government  niid  comptict  with  nU  i«en  may  be  JnJjr  and 
foilhruUjr  oh««rr«2 :  the  violation  whereof,  ttpoii  what  tvetetie^  M«ver,  cannot  bo  with- 
ottt  great  othtm  to  Almighty  Oed.  ami  great  scomiai  to  Uie  trvo  religion  which  wo 
profes*  {  and  alio  tiiat  Jew*,  HealHenw  and  other  di*«nt«ri»  from  the  Ptirity  of  the 
Chritfiiw  religion  nmy  itot  b«  seared  and  kept  at  a  dtttanoo  from  it,  but  by  Iwving  an 
opportani^r  of  a«i|uainting  th«mielvo»,"* 

Art.  101.  "Koperwn  ohovn  •«%-«nte«n  year*  ofag«  nhaU  have  any  benefit  or  pro- 
t«ction  cf  the  law,  «r  b«  eaiMbte  of  aoy  place  of  proHt  or  honor,  who  U  not  a  member 
of  umo  Chafch  or  prnfosalon,  having  hi»  name  recorded  in  sowo  one,  ai»I  hnt  one 
reltgiDtti  msord  at  oncff," 

Art,  107.  "Sine*  chnrliy  oblige*  ut  to  wish  well  to  the  k»u5«  of  all  tccn,  oml  re- 
ligion oioght  to  alter  nothing  in  any  mnn't  civil  eitato  or  Hjht,  it  thaU  b«  lawful  for 
lilave*  M  well  lu  otbeni,  to  Wdt  tlwinftelve*,  and  be  of  what  Church  or  profeMion  any 
of  theto  «liaH  think  b^,  and  bo  a«  ftiUv  mnntbcr  a>  any  (Vevtmin.  Bnt  vet  no  tilavo 
«lull  hetvby  be  eMtnptod  from  thatoivii  dominion  hli  ina«t«r  hath  over  him,  but  bo 
in  all  tiling*  in  Ute  Mme  slate  and  comtitlon  he  wa»  in  bo.'bre.' 

Art.  110.  "  £reiy  freeman  of  CoroUna  »IiaU  have  abiolute  power  and  nnthottiy 
over  hi*  negro  >l«vetiL  of  what  opinbn  or  religion  •oover.'* 

For  the  early  }e;;>Uhs>tive  h{«tory  of  the  Carolina*,  «j«  i'ref  sot  1  of  Rev.  St.  of 
Kortb  C*r.  Hrevard'*  Obi»rv«iloi».   1  S.  C.  Stat,  at  I«  42iJ-42v». 

•  At  tbl*  time,  according  to  I  WilUamion'-i  l«*t,  of  K.  C.  133,  n ,  Taxable*  ware 
every  white  male,  agni  sixteen  yftar* ;  and  wery  alave,  negro,  mulatto  or  ludbn, 
mole  or  female,  aged  twelvo  j-ear*."— -Compi.  <mi/«,  p.  230. 
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Ch.  45.  An  ari  conxrning  servants  and  iflaves. — Tlio  tillo  juily 
is  given  in  Jredell's  L.;  wmrj/m,  "  Rep.  by  act  April  4,  17-M,  c. 
24."  Ch.  59.  An  act  respecting  Indiaiis,  of  which  f^jc,  5  en- 
flcf-8,  that  any  white  mm  injuring  an  Indian  "  ahall  inalcu  full 
satisfftction  to  the  \t^tif  iwjr.i'ed,  and  shall  auff^r  Aith  othftr 
punish jnent  c.*"  he  whould  «>r  ortght  ti>  )mvc  done,  hftd  the  of- 
ifcuco  k?»)U  cowiinitted  by  an  Eugliahmuic/'  Gh.  6*0.  Au  net 
repealing  all  laws  not  specially  rc-onacted. 

1720,  c.  5. — An  act  explaining  the  act  ct^uceming  v  r- 
vanta  and  slavw?,  the  title  of  which  only  is  given  by  Iredell,  ^uid 
in  fmnjin^  **Bcp.  by  Ap.  1741,  c.  24," 

3,723,  r.  5. — An  act  for  an  mldUioncil  tax  on  aU  free  nc- 
ffroeHf  mukutos,  imunteefit,  and  much  pci-nonfff  ni<ih  cr  femak^  «a 
fww  Of  hcrmftcr  shaU  //e  inUir manned  with  atit/  /fiw/*  persons 
rwdrnt  VI  this  isioveriment.  The  title  only  given  ;  marginj 
Hop.  by  acts,  1741  ^  c.  24 :  1760,  c.  2. 

1741,  c.  1.  Act  cojiceming  tnan'iages. — Sec.  13.  That 
white  pcrftouH  intermarrying  with  any  negro,  mutttee,  or  mulatto 
nmn  or  woman,  or  any  person  of  mixt  blood  to  the  third  goner- 
ntion,  bond  or  free,  "  shall  pay  fifty  pounds  forfeit." 

 c.  24  An  net  conceminff  servants  and  slaves,  doci* 

nut  doclnrc  who  arc  or  sluiU  bo  elave» ;  relates  to  treatment  of 
indentured  ser^'anffi,  and  the  i>olico  regulations  for  siavcs 
most  common  in  the  varioua  colonies.  Sec.  18,  provides  for 
oxtcnnion  of  the  term  of  fltnn.*icc  of  white  servant  women  liaviijg 
bastard  children;  if  by  a  negro,  &c.,  swch  children  shall  be 
bound  out  until  tlurty-ouo  years  of  age.  19.  Mentions  a  pc- 
culinr  clnss  of  fie^^•ftnts  imported,  being  tradesmen  or  workmen 
in  some  Hrt,  receiving  wages,  yet  bound.  45.  Such  runftwayjs 
may  be  declared  outlawed,  and  thereupon  lawfully  killed  by  any 
jMjrpnn.  46.  The  conspiracy  of  three  slaves  made  a  felony.  5C. 
That  no  negro  or  mulatto  slaves  shall  bo  sot  free  ujjon  any  pre- 
tence ivhatsoever,  except  for  meritorious  ser^'ices,  to  bo  adjudged 
by  the  county  court  and  license  thereupon. 

1749,  c.  6.  An  act  confirsning,  on  revision,  certain  former 
aotfi,  among  which  the  acts  of  1723  and  1741  above  mentioned. 
1753,  c.  6.  An  additional  act  concerning  servants  and 
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slav^  prixidpally  providing  for  searchtag  tbe  houses  of  slaves  for 
aims  and  stolea  gooda  Sec.  9.  AUowsnce  for  slaves  executed. 
(Bep,  by  178$,  c.  0.)  10.  That  if  slft^es,  not  being  clotbed 
aad  fed  i&ccoiiQUDg  to  tbe  latent  of  this  act,  sball  steal  com,  oattio, 
or  goods,  tbdr  owners  sball  be  liable  in  damages  to  the  person 
losing  the  same. 

XIBBf  c.  7.  Another  additional  act  as  above,  t^ie  title  only 
given ;  mar^m,  «  Eep.  by  act,  1764,-  c.  8,  and  1786,  c.  17.*' 
By  the  S>rmer  of  these  s^pealing  acts  it  appears  tliat  the  act  in 
part  provided  tliat  no  male  slave  shotdd,  for  the  iirst  off<?nce, 
bo  condemned  to  death,  unless  for  murder  or  rape,  but  for  every 
other  capitsd  crime  should,  for  the  first  oifencc,  suibr  castigation. 
The  other  sections  provide  oompcnsation  to  the  owners  of  slaves 
executed  for  crimes.  The  act  of  1786,  repealing  these,  recites, 
''Whereas  many  persons,  by  cruel  treatment  to  their  slaves, 
cause  thetn  to  commit  crimes  for  which  many  of  said  slaves  are 
executed,  whereby  a  very  burthensome  debt  is  unjustly  imposed 
on  the  good  citizens,"  &c. 

1774,  c.  31.  An  ad  to  prevent  tJte  wi^tA  and  ^udicitm 
kiUiny  of  slaves^^  proNides  for  the  first  offence,  twelve  months* 
imprisonment,  and  for  the  liecond,  death  without  clergy ;  the 
ojSender  to  pay  to  the  owner  the  value  of  the  gkve.  Proviso, 
that  the  act  does  not  extend  to  outlawed  slaves.  See  the  act 
of  1791,  on  this  matter,  and  State  v.  Boon,  Taylor*8  H.  0.  B, 
252. 

1775,  May  19.  The  so-called  "  Mecklenburg  Beclamtion  of 
Indej[)endence,**  in  the  name  of  "  the  citizens  of  Mecklenburg 
county."  See  the  history  of  this  in  Rev.  St.  of  N.  0.  vol  i,  p.  5. ; 
from  its  insertion  in  this  publication  it  may  be  taken  to  have 
been  adopted  by  the  State  as  its  own  public  act. 

»  St«t6  n  Re«4,  2  HAwkW  TL  451.  An  ledictawnt  tm  the  wttPalw  of  a  ala>fe.  whkb 
eonc!t]td«»  lA  common  Inw  U  goo4  Sttue  v,  IltU«,  3  Hftwks*  It  in^icinicnt 
will  Uft  at  <}omtnon  law  f«r  b«tte»y  of  a  «k*s  by  a  ertnmaar,  I «.  ,  not  owcer  or  Uwt ; 
comp.  StftlB  e.  M*tt»,  2  Devansix  B.  203.  Ih  Tate  e.  O  NeU,  I  Hawk**  IX.  4i8»  i»«liJ, 
that  {»t»l«  tire  not  !i(t))!o  to  the  ntQ4t«f  for  inSicUng  punUIunAOt  oo  hi«  4ttrft,  anleis 
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§  229.  Lkgiblation  op  Bomn  Cabowma.  * 

Among  the  Utlm  preserved  in  Trott's  Laws  of  S.  0.  pp.  1, 2, 3, 
of  certain  early  colonfal  acts,  wMcln  are  not  now  to  be  found,  is 
one  dated 

1682  or  168S,  catitM  An  ad  inMMUnff  (he  Eroding  toitk 
servants  slaves.  This  act  mis  prolmbly  tenipormy,  but  was 
renewed  hy  various  acts,  anterior  to  the  revisory  and  now  extant 
ala'Pe  !avr  of  1712.  See  2  Statutes  at  Large,  Introd,  p.  5,  and 
pp.  22,  02,  73, 118,  also,  An  act  for  mvmits  arrwing  wUhottt 
indentures  or  conimdSf  and  an  ad  to  jyrfx&ii  nmaitmysr-^^ 
Stat.  Introcl  p.  5. 

168*7*  An  ad  for  servants  hereafter  amVrn^  teithoni 
dentures  or  contrai^s.-^  ^  Stat.  L.  p.  30. 

160O»  An  act  for  ifie  better  ardcrm^  of  sfetsej?.— ~7  Stat  L. 
342.  See.  1,  Police  regnlations  for  negro  or  Indian  nimmf  pro- 
vides for  passes  or  tickets.  Penalty  for  n<^lect  to  apprehend 
and  pnniah  raaawaj's  j  punishment  of  such  slaves  "  offering  any 
violence."  2.  "That  dl  alavcs  shall  have  convenient  clothes 
once  every  year/'  and  that  no  slave  "  slwill  be  free  by  becoming 
a  Christian,"  that  slaves  shall  be  deemed  "  a«  other  goods  and 
chattels  "  as  to  payment  of  debts,  but  "  shall  be  acccuntctl  as 
freehold  in  all  otlier  case«,  and  descend  accordingly."  3, 4, 6, 9. 
For  the  detention,  treatment,  &c.,  of  runaways.  0.  Houses  of 
skvcs  to  be  searched  for  annsf,  &c.,  and  stolen  goods.  7.  Pen- 
alty for  attempting  to  steiii  or  cany  oil' any  slaves  the  act  made 
a  felony.  8, 10, 11.  Provide  for  the'  trial  and  punishment  of 
slaves,  by  a  justice  and  three  freeholders,  for  crimes,  misde- 
mcanont,  and  insuiTCctions.  12.  "That  if  any  slave,  by  pun- 
ishment from  the  owner  for  running  away  or  other  offence,  shall 
sufier  in  life  or  limb,  no  pci«on  shall  be  liable  to  the  law  for  the 
same ;  but  if  any  one  out  of  wilfulness,  wantonness,  or  bloody- 
mindedness,  shall  kill  a  slave,  "  shall  suffer  thiee  months'  im- 
prisonment," and  pay  Miy  potmds  the  owner ;  no  person 
liable  for  killing  a  skvc  stealing  by  night  in  his  house,  d;c. 

This  act  ap|jears  to  have  been  temporarj*,  but  in  substance 
re-enacted  by  various  acts  until  the  law  of  1712.  See  2  Stat, 
at  L.  pp.  40,  78,  121, 156, 182. 


298 


LAWS  OP  SOOTH  OABOLINA, 


1697.  A»  for  the  makinff  atiena  free  of  ihtB  part  of  this 
province  and  for  grantinff  liberty  of  comcimcs  to  all  Prot- 
estmt8. — 2  St.  at  L.  131.  The  first  aectloa  extends  tbo  lights 
and  privUegcs  "  of  persons  bom  of  English  parenta  "  to  all  alien 
inha&itimtB ;  but  by  the  seventh  its  extent  seems  limited  to 
certain  French  Protestants,  An  act  of  1691,  2  St.  at  L.  58, 
also  naturtUizes  certain  of  this  class  of  aliens. 

%€9B*  An  act  for  tlte  encoura<][einent  of  the  importation  of 
white  servants. — 2  St.  at  L.  153,  recites,  "  whereas  the  great 
number  of  negroen,  which  of  late  have  been  imported  into  this 
colony  may  endanger  the  safety  thereof,  if  speedy  care  be  not 
taken  and  encouiagement  given  for  the  importation  of  white 
servants.'* 

31701..  An  act  for  the  prevention  of  runawaya  deserting  this 
governmmt — ^2  St.  at  L.  180.  This  applies  to  all  domiciled 
persons. 

1708.  An  act  laying  .hities,  2  St.  at  L.  200.  Sees.  4,  5, 
designate  the  duty  to  be  pu'>»  on  negro  slaves  imported,  and  on 
Indian  slaves  exported.  Further  exphiined  by  act  of  1706, 
2  St,  at  L.  280. 

1704.  An  act  to  regulate  elections,  2  St.  at  L.  249.  Sec.  1, 
provides  a  property  qualification  for  voters,  but  no  distinction  of 
race  is  mentioned-  Another  act  maMng  aliens  free  of  this  part 
of  the  province.— ~2  St.  at  I».  251.  Another  for  raising  and 
enlisting  mcJi  slaves  as  sJtdl  he  Htwtght  serviceable  to  tliisp-ov- 
ince  in  time  of  alarm, — ^7  St.  at  L.  349,  continued  by  later 
acts  up  to  the  act  of  1712, 

ITllS*  A%  act  to  pvt  in  force  in  this  province  the  several 
stattUcs  of  tJ*e  kingdom  of  England,  or  South  Britain,  tftei'ein 
particularly  mmtioned, — ^  St.  at  L.  p.  401.  In  sec.  5,  "  that  all 
and  every  part  of  the  common  law  of  England,  where  the  same 
is  not  altered  by  ihc  above  enumerated  acts,  or  inconsistent  with 
the  particular  constitutions,  customs,  and  laws  of  this  province, 
excepting  so  much  thereof  as  hath  relation  to  the  ancient  ten- 
ures which  are  taken  away,  &c.,  is  hereby  enacted  and  declared 
to  be  of  as  full  force  in  this  province  as  if  particularly  enumer- 
ated by  this  act,  &c."   Among  the  acts  named  are  the  great 
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cbartor,  9  Hea,  3.  c»  29,  wbich  is  recited,  "  no  freeman  sliaii  be 
taken,"  &c.  The  Habeas  Corpus  Act,  31  Car.  2,  is  not  among 
tbo  acts  named.  As  to  the  law  of  slavery  co-cxisfcent  with  the 
law  of  England  in  the  colony,  compare  White  v.  Chambers 
(1796),  2  Bay's  B.  74. 

XilSL  An  act  for  the  beifer  oi'^kring  and  governing  0/  ne^ 
ffrot^  and  staves, — ^7  St.  at  L.  352.  "  Whereas  the  plantations  and 
estates  of  this  province  cannot  be  well  and  suMciently  managed 
and  brought  into  use  without  the  labor  and  service  of  negroes 
and  other  slaves ;  and  ibraamucb  as  the  said  negroes  and  other 
slaves  brought  unto  the  people  of  this  province  for  that  purpose 
are  of  Imrbarous,  wild,  savage  natures,  and  sttch  as  renders  them 
wholly  unqualified  to  be  governed  by  the  laws,  customs,  and 
practices  of  this  province ;  but  that  it  is  absolutely  necessary  that 
such  other  constitutions,  laws  ai^d  orders  should  in  this  province 
be  made  and  enacted  for  the  good  regulating  and  ordenng  of 
them,  as  may  restrain  the  disorders,  rapines,  and  inhumanity  to 
which  they  are  naturally  prone  and  inclined,  and  may  also  tend 
to  the  safety  and  security  of  the  people  of  this  province  and 
their  estates,  to  which  purpose 

1.  "Be  U  enadtdf  dcf  that  all  negroes,  nwdattoes,  mestisoes, 
and  Indians,  virhich  may  at  any  time  heietofore  have  been  sold, 
or  are  now  held  or  taken  to  be,  or  hereafter  shall  be  bought  and 
sold  for  slaves,  are  hereby  declared  slaves,  and  they  and  theii- 
children  are  hereby  made  and  declared  slaves  to  aU  intents  and 
purposes,  excepting  all  such  negroes,  mulattoes,  mustissoes,  or 
Indians,  which  heretofore  have  been,  or  hereafter  shall  bo,  for 
some  particular  merit,  made  and  declared  free  either  by  the 
governor  and  council  of  this  province,  pursuant  to  any  act  or 
law  of  this  province,  or  by  their  rcs|>cctive  owners  or  masters, 
and  also  cjscepting  all  such  negroes,  mtdattocs,  musfcizos,  or  In- 
dians as  can  prove  that  they  ought  not  to  be  sold  for  slaves. 
And  in  case  any  negro,  mulattoe,  mustistoe  or  Indian,  doth  lay 
chum  to  his  or  her  freedom,  upon  all  or  any  of  the  said  accounts, 
the  same  shall  be  officially  heard  and  dctenntncd  by  the  gov~ 
emor  and  council  of  this  province."  Sees.  2,  3,  re-enact  provi- 
sions ol  the  act  of  1690,  inspecting  runaways  and  searches  for 
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arms  and  stolen  goods.  4.  Against  trading  with  slaves.  5,  6.  For> 
bidding  to  slaves  use  aad  access  to  fire-arms.  7,  8.  Against 
meetings  of  slaves  in  and  aljout  Charleston.  9, 10, 12, 18.  Pro- 
visions for  the  trial  of  slaves,  similar  to  those  in  the  act  of  1690, 
and  for  new  modes  of  pimishment.  11.  Penalty  on  owners  for 
sending  away  slaves  who  have  committed  felonies.  13.  Kegn- 
lating  the  admission  of  the  evidence  of  slaves  against  other 
slaves.  14  "  Whereas  divers  evil  and  ill-disposed  persons  have 
hitherto  attempted  to  steal  away  negroes  or  other  slaves,  by 
specious  pretence  of  promising  them  freedom  in  another  coimtry, 
against  which  pernicious  practice  no  punishment  suitable  hath 
yet  been  provided,"  proiddes  punishment  of  the  attempt  by  a 
fine,  &c.,  and  makes  the  act  a  "  felony  wthout  benefit  of  cleigy, 
and  the  offender  shall  suffer  death  accordingly."  15.  **  That  in 
case  any  negro  or  slave  shall  run  from  his  master  or  mistress, 
with  intent  to  go  off  from  this  province,  in  order  to  deprive  his 
master  or  mistress  of  his  service,  such  negro  or  slave  shall,  on 
conviction,  suffer  death provides  for  punishment  of  slaves  en- 
ticing other  slaves  to  run  away.  16.  Pro\nde8  for  payment  to 
the  owners  of  slaves  suffering  death  for  crimes.  17.  Punishment 
of  slave  striking  or  injuring  any  "  Christian  or  white  person." 
19.  Various  new  punishments  for  slaves  running  away  for  the 
first  and  other  times.  20--27.  Various  provisions  for  the  arrest 
and  treatment  of  runaway  slaves.  28,  29.  Kestraining  owners 
in  gnmting  liberties  to  slaves  and  in  their  mode  of  employing 
them.  30.  Similar  to  sec.  12,  of  the  act  of  1690.  31-33.  De- 
tailed provisions  for  the  better  enforcerofint  of  this  act.  34.  Pro- 
vides "sintjo  clmrity  and  the  Christian  religion,  which  we  profess, 
oblige  m  to  wish  well  to  the  souls  of  all  men,  and  that  religion 
may  not  be  t»iade  a  pretence  to  alter  any  man's  property  and  right, 
and  that  no  person  may  neglect  to  baptise  their  negroes  or  slaves 
or  suffer  them  to  be  baptized,  for  fear  that  thereby  they  should 
be  manumitted  and  set  free," — "it  shall  Ix  and  i.s-  hereby  de- 
clared lawful  for  any  negro  or  Indian  slave,  any  other  slave 
or  slaves  whatsoever,  to  receive  and  profm  the  Christiun  faith, 
and  to  be  therein  baptized ;  but  that  not\vith8tandi!ig  such 
slave  or  slaves  shall  receive  or  profess  the  Christian  religion  and 
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be  baptized,  he  or  tbey  sbali  not  tborcby  be  manumitted  or  set 
free,  or  his  or  their  owner,  master,  or  mistress  lose  bis  or  their 
civil  right,  property,  and  authority  over  such  skve  or  slaves, 
but  that  the  slave  or  slaves,  with  respect  to  bis  servitude,  shall 
remain  and  continue  in  the  same  state  and  condition  that  ho  or 
they  were  in  before  the  maiding  of  this  act/' 

17X4.-- addiiimal  ad  to  the  above,  7  St.  at  L.,  365, 
sec.  1,  to  facilitate  punishment  of  slaves,  g^vea  to  two  justices 
and  one  frec'iolder,  certain  of  the  power*  formerly  vested  in  two 
justices  and  three  freeholders.  2.  Other  of  such  powers  given  to 
a  justice  and  two  freeholders.  3.  Compensation  of  marshal  in 
certain  cases.  4.  Limits  the  amount  to  be  jjaid  for  skves  exe- 
cuted for  crime.  5.  Keciting  that  "  the  executing  of  seveml 
negroes  for  felonies  of  a  smaller  nature  "  has  been  a  great  chaige, 
enacts  tliat  except  for  murder,  slaves  condemned  shall  be  tmns* 
ported,  &o.  6.  Punishment  of  slave  forstrildag — discretionaiy 
with  the  judge,  and  the  oath  of  the  person  struck,  made  suffi- 
cient to  convict.  7,  8.  Eespecting  dealing  with  slaves,  stolen 
goods,  &c.  9,  10.  "  And  whereas  the  number  of  negroes  do 
extremely  increase  in  this  province,  and  through  the  affiicting 
Providence  of  God,  the  wliite  persons  do  not  proportionably 
multiply,  by  reason  whereof  the  safety  of  the  said  province  is 
greatly  endangered,"  &c.,  provide??  additional  duties  or  importa- 
tion. 11,  That  slaves  shall  not  be  allowed  to  plant  for  them- 
selves certain  articles  or  keep  stock. 

1716. — An  ad  io  encourage  the  importaiim  of  white,  ser- 
mnU  into  this  promnce.  2,  Stat,  at  L.,  646,  An  ad,  die., 
duties  on  no^cs  imported,  Ibid.,  651,  sees.  3,  4,  5.  An  ad  to 
keep  inviolate  ihe/reedom  of  dedionSi  iStc.  2  St.  at  L.,  683,  sec. 
20  :  qualifications  of  voters,  "tluit  eveiy  white  man,  and  no  other, 
professing  the  Christian  religion,"  being  of  age  and  having  cer- 
tain property,  may  vote. 

1.7X7. — An  ad  for  the  better  governing  and  reguiating 

•  See  ibe  alwtr«ct  of  ihU  art  la  2  ItiWt*.  p.  271,  275  { the  author  ob«enfc«  Here  j 
"Thea,  ■&$  HOW,  the  IcgttlUy  «f  thh  lc«i»Utio»  mciu*  open  to  «ome  qnettJoB,**  wfcr. 
ring  to  tho  chartor  provision;  that  local  Invri  thotdd  not  be  ripugtttuat  to  tho  laws  of 
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white  mvanU,  2  St  at  L.,  14,  contains  provisions  similar  to 
those  of  Virginia  and  other  colouies.  Sec.  21  provides  punish- 
ment of  limited  servitude  for  white  womea  having  children  by 
negroes,  and  the  same  penalty  for  white  men  begetting  chil- 
dren by  blacks ;  the  issue  to  be  servants  for  limited  times. 

Vni^'-A  further  addUional  act,  db.  7  St.  at  L.,  368, 
contains  new  provisions  for  compensation  of  the  owners  of  slaves 
executed,  and  increases  the  import  duty. 

1719^Another  act  laying  duties  on  negroes,  &c.  2 
St.  at  L.,  57,  69. 

VISI&, — An  ad/or  the  Mter  orcMnfff 

An  fict  under  the  same  title.  7  St.  at  L.,  371i 
S85.  These  acts,  with  great  minuteness  of  detail,  extend  and 
re-enact  the  provisions  of  the  former  acts.  Sec.  22  of  the  first 
act  recites, "  whereas,  there  is  sometimes  reason  to  suspect  that 
slaves  do  run  away  for  want  of  a  sufficient  allowance  of  provi- 
sions," gives  power  to  justices  to  inquire,  and  enacts  a  penalty. 
Sec.  1  of  the  act  of  1735,  dcclaiing  who  shall  be  slaves  in  terms 
similar  to  sec.  1  of  1712,  "  in  case  any  negro,  mulatto,  mustce 
or  Indian  doth  or  shall  lay  claim  to  his,  her,  or  their  freedom, 
upon  all  or  any  of  tho  said  acts  or  othorwise,  the  same  shall  be 
finally  heard  and  determined  before  the  judges  and  justices  of 
the  Court  of  General  Sessions,  assize  and  gaol-delivery  in  this 
province,  in  open  court,  at  the  sitting  of  the  same  by  a  verdict 
of  twelve  men,  and  not  otherwise."  Sec.  35  requires  provi- 
sion to  ba  made  for  the  departure  out  of  the  province  of  manu- 
mitted slaves,  &c,  3G.  Limits  the  quality  of  apparel  to  bo  fur- 
nished to  slaves. 

riBT-'An  act  far  establishing  and  rcgxdating  pairoh,  3 
St.  at  L.,  456,  recites  the  object  of  keeping  in  order  t\w 
"  negroes  and  other  slaves." 

1738^An  act  respecting  pedlers,  and  against  their  deahng 
with  slaves.   3  St,  at  Ii.,  487. 

1740^For  the  letter  wden'ing  and  governing  negroes  and 
other  slaxm  in  this  province.  7  St.  at  L.,  p.  397.  "Where- 
as, in  his  majesty's  plantations  in  America  slavery  has  been  in- 
troduced and  allowed,  and  the  people  commonly  caUed  negroes, 
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Indians,  mukttoca  and  mustezoca  have  bees  deemed  itbsoluto 
tilavcs  and  iha  subjects  of  property  in  the  bands  of  particular 
persons,  tbc  oxtont  of  whoso  power  over  such  slaves  ought  to  bo 
settled  and  limited  by  positive  laws,,  so  that  the  slave  may  bo 
kept  in  due  subjection  and  obedience,  and  the  owners  and 
other  persons  having  the  care  and  government  of  slaves  may  be 
restrained  from  exercising  too  great  rigor  and  cruelty  over 
them,  and  that  the  public  peace  and  order  of  this  province  may 
bo  preserved  j  wo  pray  your  most  sacred  majesty  that  it  may 
be  enacted. 

"  And  be  it  enackdf  -That  all  negroes  and  Indians,  (free 
Indians  in  amity  with  this  government,  and  negroes,  muiattoea 
or  mustczoes,  who  are  now  free,  excepted,}  iiitilattoe»  or  saus- 
tcKoes  who  now  are,  or  sliall  hereafter  be  in  this  province,  and 
all  their  issue  and  oSspring,  bom  or  to  be  born,  shall  be  and 
they  ore  hereby  declared  to  be,  and  remain  forever  hereafter 
absolute  slaves,  ^nd  shall  follow  the  condition  of  the  mother, 
and  shall  be  deemed,  held,  taken,  reputed  and  adjudged  in  law 
to  be  clmttels  personal,  in  the  hands  of  their  owners  and  pos- 
sessors and  their  executors,  administrators  and  assigns,  to  all 
intents,  constructions  and  purposes  whatsoever ;  provided  al^ 
waysy  that  if  any  negro,  Indian,  miUatto  or  mustcsso  shall  claim 
his  or  her  freedom,  it  shall  and  may  be  lawful  for  said  negro, 
Indian,  muhitto  or  mustezo,  or  any  person  or  persons  whatso- 
ever, on  his  or  her  behalf,  to  apply  to  the  justices  of  his  majes* 
ty's  Court  of  Common  Pleas  by  petition  or  motion,  either  during 
the  sitting  of  the  said  court,  or  before  any  of  the  justices  of  the 
same  court  at  any  tima  in  the  vacation ;  and  the  said  court  or 
any  of  tho  justices  thereof,  shall,  and  they  are  hereby  fully  im- 
powcred  to  admit  any  person  so  applying  to  bo  guardian  for 
any  negro,  Indian,  mulatto  or  musteao,  claiming  his  or  her,  or 
their  freedom ;  and  such  guardians  shall  be  enabled,  entitled 
and  capable  in  law,  to  bring  an  action  of  trcs|>ass  in  the  nature 
of  mvishment  of  ward,  against  any  j)or8on  who  shall  claim  prop- 
erty in,  or  who  shall  bo  in  possession  of  any  such  negro,  Indian, 
mulatto  or  mustezo ;  and  the  defendant  shall  and  may  plead  the 
general  issue  on  such  action  brought,  and  the  special  matter 
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m&y  and  shall  be  given  in  evidence,  and  upon  a  gencml  or  spe* 
ciai  verdict  found,  Judgment  elmll  bo  given  occortling  to  the 
veiy  right  of  the  cause,  without  having  aay  regard  to  any  de- 
fect in  the  proceedings,  either  in  form  or  Hu^tonce :  and  if 
judgment  shall  bo  given  for  the  plaintiff,  a  special  entxy  shall 
bo  made  declaxing  timt  the  ward  of  the  plaintiif  is  free,  and  the 
jury  sholl  smtm  damages  which  the  ploiniifTs  ward  hath  bmb-^ 
taincd,  and  the  court  shall  give  judgment  and  award  esEecution 
against  the  defendant  for  such  damage,  with  full  costs  of  suit ; 
but  in  case  judgment  shall  be  given  for  the  defendant,  the  said 
court  is  hereby  fully  impowercd  to  inflict  such  corporal  puiush- 
meat,  not  extending  to  life  or  limb  on  the  ward  of  the  plaintiff 
as  they  in  their  discretion  shall  think  fit ;  provided  always^ 
that  in  any  action  or  suit  to  be  brought  in  pursuance  of  the 
direction  of  this  act,  the  burthen  of  the  proof  shall  lay  on  the 
plaintiff ;  and  it  shall  bo  always  presumed  that  every  negro, 
Indian,  mulatto  and  mustezo  is  a  slave,  unless  the  contrary  can 
be  made  to  appear,  the  Indians  in  amity  with  this  fpvemment 
excepted,  in  which  case  the  burthen  of  the  proof  shall  be  on 
the  defendant ;  provided  ako,  that  nothing  in  this  act  shall  be 
coDStrued  to  hinder  or  restrain  any  other  court  of  law  or  equity 
m  this  province,  from  determining  the  property  of  slaves  or 
their  right  to  freedom,  which  now  have  cognizance  or  jutisdic- 
tion  of  the  same,  *vhcn  the  same  shall  happen  to  come  in  judg- 
ment befoio  such  courts,  or  any  of  them,  always  taking  this  act 
for  their  direction  therein,"  Sec.  2.  The  defendant  required  to 
give  recognizance.  3.  No  slave  to  be  absent  from  home  with- 
out a  ticket.  4  Penalty  for  unauthorizedly  giving  a  ticket. 
6.  Slave,  without  ticket,  how  dealt  with ;  provides  that  if  such 
**  slmll  refuse  to  submit  to  the  eixamination  of  any  white  person, 
it  shall  be  lawful  for  any  such  wlu4e  person  to  apprehend  and 
moderately  correct  such  slave,  and  ii  any  such  slave  shall  as- 
sault and  strike  such  white  person,  such  slave  may  be  lawfully 
killed."  6.  Penalty  for  improperly  beating  a  slave ;  that  is, 
beatiug  by  other  than  the  master,  and  while  lawfully  employed : 
a  pecuniary  fine  with  power  to  commit  until  paid.  7.  Assem- 
blages of  davcs  to  be  dispersed,  their  houses  searched  for  arms, 
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&c.  8.  Persons  damaged  in  taking  runaway  alavea,  to  bo  le- 
jnancrated.  9.  How  slaves  ar©  to  bo  tried  for  capital  offences ; 
by  two  joaticea  and  threo  freeholders,  &c.,  one  justioo  may  issue 
warrant  of  commitment.  Tho  trial  to  within  thwo  days 
after  tho  apprehending  of  such  slave.  The  said  justices,  &o., 
sliall,  after  hearing  evidence  for  and  against,  &c.,  finally  "  hear 
and  determine  the  matter  brought  before  them,  in  the  most 
summary  and  exijcditious  manner ;  and  in  case  the  offender 
shall  bo  convicted  of  any  crimo  for  which  by  law  the  offender 
ought  to  suffer  death,  the  said  justices  shall  ^ve  judgment, 
and  award,  and  cause  execution  of  their  sentence  to  be  done  by 
inflicting  such  manner  of  death  and  at  eticli  time  as  the  justi- 
ces, by  and  with  tho  consent  of  tho  freeholders  shall  direct,  and 
which  they  shall  judge  will  bo  most  effectual  to  deter  others 
from  offending  in  the  like  manner."  10.  Trial  for  offences  not 
capital,  by  one  justice  and  two  freeholders ;  the  judgment  to  be 
"  for  tho  inflicting  any  cor|7oral  punishment,  not  extending  to 
tho  taking  away  life  or  member,  as  ho  and  they  in  their  discre* 
tion  shall  think  fit ;  and  ahaU  award  and  cause  execution  to  be 
done  accordingly."  li.  What  sliali  bo  a  quorum  of  the  court 
in  the  foregoing.  12.  The  oath  to  be  administered  to  such  jus> 
tices,  &c.  13.  "  That  not  only  the  evidence  of  all  freo  Indians, 
without  oath,  but  the  evidence  of  any  slave  without  oath, 
shall  be  allowed  and  admitted  in  all  causes  whatsoever, 
for  or  against  another  slave  accused  of  any  crimo  or  offence 
whatsoever  ;  the  weight  of  which  evidence  being  seriously 
considered  and  compared  with  all  other  circumstances  at- 
tending the  case,  shall  bo  loft  to  tho  conscience  of  the  justices 
and  freeholders."  14.  The  same  provisions  for  trial  of  slaves 
made  applicable  to  free  negroes,  Sec.  15.  Slaves  convicted  of 
felonies  to  suffer  death,  the  manner  according  to  tho  direction 
of  tho  justices  and  freeholders.*  ;.16.  Certain  crimes  declared 
felony,  committed  by  slaves,  free  negroes,  &c.,  burning  articles, 
tho  product  of  tho  province,  stealing  slaves  to  carry  out  of  tho 
province,  poisoning  any  person.   17.  Homicide  and  insurrcc- 

*  Tito  «xU(«iifie  of  bwa  for  tho  triAl  of  noffn>o«.  ilmlkr  to  that  eoBtaIfi«di  ia  tbt 
{iivottdiDg  toctioas,  dbouM  U  comidend  In  reAmng  tho  nitwjpjiper  reports  of  looh  tii- 
ttl«,  %hicn  (^«n  Appear  tticreio,  iOni  acU  of  lawloM  ajnetDblm. 
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tion  pxmisliable  witii  death.  IS.  Compensation  to  owners  of  slaves 
executed.  19.  Jastices  may  compel  any  to  give  evidonoo.  20. 
Penalty  for  concealing  occnsed  slave.  21.  Duties  of  consta- 
bles. 22.  Penalty  fo**  working  on  Sunday.  23.  Slaves  not  to 
carry  firearms  without  a  ticket.  24.  Slaves  who  strike  a  white 
person,  how  to  be  dealt  with.  25.  Bunaway  slaves^  how  to  bo 
disposed  o£  26.  The  duty  of  the  wardens  of  the  work-houses. 
1^7.  Proceedings  when  apprehended  runaway  slave  is  delivered 
to  warden,  iso.  28.  Slaves,  in  custody  eighteen  months,  to  bo 
sold.'  29.  Penalty  on  free  negroes  or  slaves  for  harboring 
runaways.  30,  31.  Slaves  in  Charleston  not  to  buy  or  sell  ex- 
cept, 6cc.  32,  33.  Bespecting  selling  liq^uors  and  giving  tickets 
of  leave  to  slaves.  34.  Prohibits  slaves  from  trading  or  keep- 
ing boats,  horses,  cattle,  &c.  35.  Slaves  allowed  to  buy  and 
sell  provisions,  &c.,  with  u  ticket.  36.  Not  to  be  absent,  or  to 
keep  arms,  horns,  &c.  37.  "  And  whereas,  cruelty  is  not  only 
higbly^'unbecoming  those  who  profess  themselves  Christians, 
but  is  odious  in  the  eyes  of  all  men  who  have  any  sense  of 
virtue  or  humanity  ;  therefore  to  restmin  and  prevent  barbarity 
being  exercised  towards  slaves."  That  if  any  person  shall 
"  wilfully  murder  "  his  own  or  another's  slave,  he  shall  on  con- 
viction, forfeit  seven  himdred  pounds,  current  money,  and  be 
incapable  of  holding  office,  &c.  In  case  of  inability  to  pay,  to 
be  kept  at  hard  labor  in  the  work-house,  &c.,  for  seven  years. 
If  any  x>er8on  shall,  on  sudden  heat  and  passion,  or  by  undue 
correction,  kill  bis  own  slave,  or  another's,  ho  shall  forfeit  three 
hundred  and  fii'ty  pounds.*  For  mutilation,  &c.,  or  "  cruel  pun- 
ishment, other  than  by  beating  wth,"  &c.,  &c.,  the  forfeiture  of 
one  hundred  pounds.   38.  Slaves  to  be  provided  with  sufficient 

*  Mmj  of  Ut6  prorii^ons  in  tHo  Uwa  of  tho  wiooi  States  aj^I/ing  to 

tatkjt  with  gmter  itrictttett  in  tho  ttioge  of  liin^pig*,  be  Mtld  to  apply  to  ntgtxm  wbo 
M«  «tb«r  not  pfov«!  to  beloog  to  tome  owdov  or  who  catwot,  wtwn  amstod,  provo 
that  ti>«y  nn  not  aUve*,  or  tbelr  right  to  ftvedotn.  Comnuo  Sttm^  24  ed.  p.  181. 

*  St»to  9.  <k«f  I  Btft  R.,  XS4,  <t701,)  bjr  vmatl  for  the  State—*'  the  firecttjencj 
of  tlte  oflRwce  owing  to  tho  ttaturo  of  tho  ptutlihsaent."  State  p.  Fleming,  (IS47), 
2  Strobhwrt**  K.,  46),  a  com  under  a  later  aet,  (1831.)  it  was  held  that  m  incllct- 
tneat.  doe*  sot  Ue  at  common  law  for  the  homicide  of  a  ulare ;  it  ii,  in  S.  (X,  pnnly  a 
ttattnorjr  offitnce.  Coopare  Scrood,  p.  68.  In  White  r.  Chamben,  (1796,)  2  Bav'i 
R.  70,  aa  aotioo  hj  the  auuttcr  for  batteij  of  the  tlare  bjr  a  itraoger,  will  Ue  noder 
the  coitottavy  Uw  of  the  proriooe  and  State;  erea,  it  womd  seem,  wbta  tbero  is  do 
{nmf  of  a  cotumiuent  loM  of  eerribe. 
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clothing  ond  food,  under  penalty, »  39.  "Wherean,  by  rooBon 
of  the  extent  nnd  distance  of  plantations  in  this  province,  the 
inhabitants  are  far  removed  from  cuch  other,  and  many  cruel- 
ties may  bo  committed  on  slaves,  bectiuso  no  white  person  may 
be  present  to  give  evidence  of  the  same,"  &c.,  enacts  that  if  an> 
slave  shall  suffer  in  life,  limb  or  member,  or  bo  maimed,  &o., 
contrary  to  the  meaning  of  the  act,  and  no  white  pex^n  able  or 
willing  to  give  evidence,  then  the  owner  or  pcr»on  having  the 
care  of  such  slave,  is  to  bo  deemed  guilty  of  the  offence,  unloBS 
such  owner  or  other  person  can  make  the  contrary  appear  by 
evidence,  "  or  shall,  by  his  own  oath,  clear  and  exculpate  him- 
self," which  oath  shall  discharge,  **  if  clear  proof  of  the  offence 
be  not  made  by  two  mtnesaes  at  least."'  40.  Appeal  to  bo 
given  to  slaves,  its  quality  limited.  41.  Against  firing  guns  nt 
night.  42.  Slaves  are  not  to  rent  houses  or  plantations.  43. 
Nor  travel  on  the  high>TOy  in  numliers.  44.  "  And  whereas, 
many  owners,  &c.,  do  confine  them  so  closely  to  hard  labor,  that 
they  have  not  sufficient  time  for  natural  rest,"— that  if  any 
shall  work  slaves  "moro  than  fifteen  hours  in  twenty-four, 
from  Marcli  to  September,  and  fourteen  hours  in  twenty-four 
from  September  to  March,"  they  shall  forfeit  a  sum  not  over 
t^s'enty  and  not  imder  five  pounds.  45.  "And  whereas,  the 
having  skves  taught  to  write,  or  suffering  them  to  be  employed 
in  writing,  may  bo  attended  with  great  incoaveniences," — that 
any  person  who  shaU  teach  any  slave  to  write  or  employ  any 
slave  as  a  scribe  in  any  writing,  shall  forfeit  one  hundred 
pounds.  46.  No  person  to  keep  slaves  on  a  plantation  without 
a  white  person  with  them.  47-50.  Bewards  for  white  persons 
or  free  Indians  bringing  in  alive,  from  Florida  fugitive  negroes, 
or  their  scalps,  in  certain  cases,  &c.,  &c.  51-55.  Penalty  on  per- 
sons failing  to  carry  this  act  into  execution,  &c.,  &c.  56.  Sanc- 
tions the  unauthorized  execution  of  certaiu  negroes  during  a 

*  Sm  tmder  UtU  act,  in  tbo  State  r.  XUtwen,  S.Stirobhiurt's  It  UTi.  Stroud's 
Sketch,  49. 

•Stato  ».  Welch,  (IT9I.)  I  Bay'»  It,  172.  NoTpcnoa  can  exeolpatft  hiroidf  by 
hU  own  oath,  for  kUUng  a>  (iave,  not  being  the  master,  orvmor,  or  Mme  penoa  having 
immwUata  chaigo  of  neh  negro. 
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previous  rebellion.  This  act  was  for  tlirco  years,  but  was  re- 
enacted,  and  has  continued  to  be,  essentially,  the  principal  law 
on  tbis  subject.  7  St.  at  L.,  418,  425.  Coikiparo  the  abstracts 
of  its  provisions  in  2  Hildr.,p.  421. 

3.740.  An  ad  for  the  better  tstahluhing  and  reffttlatiiiff 
patrols,  3  St.  at  L...  568.  "  Forasmucb  as  many  late  horrible 
and  barbarous  mp..isacre8  have  been  actually  committed,  and 
many  more  designed,  on  the  white  inhabitants  of  this  Province 
by  negro  slaves,  who  are  generally  prone  to  buch  cruel  practices," 
&c.  Sec.  8.  Defines  the  duties  and  powers  of  the  patrol  men  in 
respect  to  slaves.  Enacted  for  three  years,  but  probably  re- 
vived in  later  acts. 

1743.  An  act  for  ilte  letter  secunng  this  Frovinca  against 
the  tnsuri'ectioii'^  and  otfier  tcieked  attempts  of  neg^-ocB  and  otha^ 
slaves  ;  and/or  revising^  &c.  3  St.  at  L.,  60S. 
.  '  1744.  An  act  for  the  belter  gove^ming  and  regiUating  of 
white  servafUSf  &c.  3  Stat,  at  L.,  621. 

1745.  An  aci  amending  and  conUfiving  the  act  of  1740, 
3  St.  at  L.,  647. 

1751.  Additional  and  explanatory  of  the  same  act.  7  St. 
at  L.,  420. 

  An  act  laying  new  duties  on  slaves  imported.  3  St.  at 

L.,  739. 

1754-  An  act  to  prevent  slave-stejiling,  &c.  7  St.  at  L. 
426. 

1764.  A71  act  for  laying  an  additional  dtUy  upon  all  7ic- 
groes  hereafter  to  be  ivijjortcd,  &c.  4  St.  at  L.,  187.  Recites 
"  Whereas  an  importation  of  negroes,  equal  in  number  to  what 
haveb  een  imported  of  late  years,  may  prove  of  the  most  danger- 
ous consequence  in  many  respects  to  iliis  Province,  and  the 
best  way  to  obviate  stich  danger  will  bo  by  imposing  such  an 
additional  duty  ujwn  them  as  may  totally  y»revent  the  evils."' 

177B~76.  An  act  to  revive  and  continue  certain  acts, 

•  In        an  act  wa«  pamd  by  tUo  rrovlncial  AsJWmWy  to  prevent  the  further  im- 
{tortation  of  tiAves,  but  wa*  «IJ«aUowe«}  by  tba  crowa   TUo  Governor  of  S.  C.  wiwi 
rcbwkcd  for  liavlng  asscnteij  to  it,  tmtl »  circular  letter  sent  to  all  tbe  otber  Govemowi,  . 
jmhibltiRg  their  luistent  to  »!mUar  act  1  Bargo'A  Comra,  7S7.   Tho  trade  vtast  dc- 
darwl  to  l«  "  beneficial  and  neccmry  to  tho  mother  co'intrj*."  Slevctu'  Georgia,  28.^. 
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among  which  are  the  acts  aheadiy  described  respecting  slaves. 
4  St.  at  L.,  33i,  348.' 

Vil&.  Nov.— to  1776  March— A  Prtmncial  Congress; 
adopts  a  constittition  for  the  Stat«,  does  Jiot  contain  any  decla- 
ration of  private  rights.  Art.  11,  of  ejections ;  "  The  quaUficai'- 
tion  of  electors  shall  be  the  same  as  required  by  law." 

§  230-  Lkgislatiox  op  Geobou. 

The  district  lying  between  the  Savannah  and  St.  John's 
rivers  had  been  included  in  the  grant  to  the-Tjords  Proprietary 
of  Carolina.  The  laws  which  were  enacted  nndor  their  govern- 
ment for  the  portion  of  Carolina  south  of  Capo  Fear,"  may 
be  supposed  to  have  had  territorial  extent  in  the  territory  now 
occtipied  by  the  State  of  Geot^a.  The  Proprietaries  made  re- 
trocession of  their  territory  and  jurisdiction  in  1729  (ante,  p.  293.) 
By  a  charter  dated  9  th  June,  1732,  a  body  corporate  called 
"  the  Tnistees  for  establishing  the  Colony  of  Georgia,"  in  the 
district  south  and  we«t  of  the  Savannah  river,  was  created ; 
their  trust  being  limited  to  twenty-one  years.  Tliis  charter  re- 
pealed the  lawa  of  South  Carolina,  in  and  for  Georgia.' 

The  importation  of  iiidentetl  servants  was  especially  con- 
templated by  the  Trustees,  but  they  prohibited  the  introduction 

'  Tlie  cock  of  S.  C,  has  hm\  stringetjtJy  ccwrcivB  compardi  with  ihom  of  th« 
other  colonic*  an4  «lavtt-heI4l«g  Slate«  j  »ol  only  by  Uta  tmmu»ilv  <^f  power  which  it 
hiw  gi¥#a  to  the  owiwrR;  but  aim  i»  titc  auiUtorit;)<  which  it  ha.«  Wftforwd,  ami  itjdoed 
tmp^w4  ft*  «wt  ohlljjatiotj,  an  each  whit«  inhahitaaf,  in  refewjeft  to  th«  tlnxt*  »ai  free 
p«««iiw  of  oolor.  It  iUtiijiirtiiiefi,  njoi««vcr,  how,  even  ia  tha  saperioriJ  v  which  i«  con- 
fem4  ttjwn  him  ly  hiw,  the  acUott  of  iho  (Ime  ittliahitftnt,  llimi^h  mt  hinmJf  »  »!avo- 
owa«r,  misy,  In  wawy  mpwt^i,  ho  mtnctotl  through  iho  cxlstatc*  of  »  «laifs««?k»!ii. 

«  S«o  (he  chtt««f  in  Slovftjw*  Ui*u  of  Ga.,  and'lhc  St«to  D^jB^t  It  dieelare*  Umt 
*'  all  mA  ovary  iJw  psrmM  which  »lwU  haj»pcM  to  ho  bom  vnthii*  iho  *aliti  I*ro¥ine«, 
ftiid  overy  one  of  Ihcir  c-hiWrstt  auti  |Ks*t«nt¥,  shall  bavo  tuni  ftttj<»y  all  Uhertie4^  fraw- 
chi««  flttil  immuiiiUe»  of  frca  tkuutsiv*  a'»4  ualoral  bum  «ahjftcl*  within  any  of 
ottr  «ioinii4on«,  a*  if  abiding  a«tl  bom  within  thii  our  kingdom  of  Gr*«t  BritavB,  or 
any  other  etominlon."  It  el»  {irovidttci  Uwt  **  ail  aad  ever}*  p«on  or  wtwons  who 
shall  at  any  timo  hmofter  inhabit  or  retide  Dtithia  oar  «Ai4  rruv!nc«,  imall  bo  and 
hereby  ar«  dectarvd  to  bo  fVt<%  and  (shall  not  W  jwbject  to  or  be  bound  to  obey  any 
lftw«,  onier«,  statnte*  or  constiftitlons,  which  havn?  hmx  iwwtofor*  made,  ordenw  a»id 
etvactcd,  or  which  hereafter  jdiaJll  bo  ma^e,  &a,  by,  for  or  a«  tito  law*,  order*,  »t«t«>t«« 
or  conslitttlJoas  oar  *aid  I*r«vi»K«  of  .SouUi  CaroUtta,  but  «hall  b«  ttjbjecl  to  and 
bound  to  obey  «uch  ortiier««  d'c,  as  »halt  from  timo  to  time  bo  nmde,  S-x.,  for  tho  bet* 
t«r  fiovcromeflt  of  iltc  ^id  I'rovinco  of  Geoi^a,  >a  iho  manner  Iwmn  after  declniwl. 
And  ^iia  do  hmby,  that  for  »«i4  duriuff  tho  Utm  of  twcniy-oi«s  yeAr^  u 
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of  slaves**  It  was  soon  however  advocated  by  tlie  wealthy 
planters.  "  A  conaiderable  number  of  negroes  hod  been  already 
introduced  from  OaroHna,  as  hired  servants,  tinder  indentures 
for  Hfe  or  a  hundred  years,"  and  after  a  long  controversy  on  the 
subject  (2  Hildr.  360, 371,)  the  Trustees  in  1747  "  passed  an  or- 
dinance allowing  slavery  with  certain  restrictions  on  their  num- 
bers, mode  of  employment,  and  with  provisions  for  their  religious 
instruction."   Stevens*  Georgia,  p.  312.  2  Hildr.  418. 

1754.  The  powers  of  the  Trustees  under  the  charter  hav- 
ing been  surrendered,  or  having  expired  in  1752,  a  form  of  gov- 
ernment was  organized  under  the  Board  of  Trade.  A  governor 
and  cotmcil  were  appointed  by  royal  commission.  Among  the 
ordinances  enactetl  by  them  was  one  that  "  all  oSonces  com- 
mitted by  slaves  were  to  be  trietl  by  a  single  Justice  without  a 
jury,  who  was  to  award  executiOu,  and,  in  capital  e^a  to  set  a 
Vfthie  on  the  slave,  to  be  paid  out  of  the  public  treasury."  A 
local  assembly  was  provided.  Voters  were  "  to  possess  fifty  acres, 
but  owners  of  tovm  lots  were  presently  admitted  to  the  same 
privilege." 

1765.  The  first  session  of  the  Assembly.   An  act  was 

comrococe  tttm  tljo  date  of  ihcMs,  &c.,  tljo  «aitl  corporatioa,  ossensbled  for  tliat  p«r- 
{wse,  AhftQ  may  form  mi  prepm  Iawr,  stAhites  oikI  ordlnimc««  ftt  mi  tiwrnsaxy 
for  mi  conctsmiiig  tho  govcroment  of  the  »m(i  colony,  andl  not  repuffnaat  to  Uic  law* 
auti  «tfttt>tc»  of  England,  &e. — mah  laws,  to  bs  »ob]e«t  to  tlie  Iloyol  approval  b 
privy  couBdl;  or,  rathw,  that  of  tlio  IXomX  of  Tratlo  and  I'lawtatjon*,"  cstttblisliod 
»n  169G,  "  who  sttcoeededi  to  the  authoti^  and  oventight  hitherto  cxcrmcd  by  Plaa- 
ttttlon  oommitteMof  th«  Privy  CouaciU"  3  Hildr.  107. 

*  The  Britiih  government,  or  the  majtirity  of  tlio  Tnt>tiee«,  Bpjpeor  not  tohafe  been 
aotuated  by  any  moral  objection  to  «lftreiy,  in  making  thl«  prohibition.  But  Ogle- 
thorpe, aecotdlng  to  auUiorities  cited  by  Mr.  Baacroftt  vol.  3,  p.  426,  *aid,  "  Slavery 
i«  agaitiftl  the  Gospal  as  well  da  the  fBodacaetttal  'law  of  Kttj^an<!,  Wo  refosed,  a« 
trt!it«eiii,  to  taako  a  Jaw  permitting  »nch  a  horrid  orimc."  Mr.  Bancroft  alto  gives  tlio 
"  govewjmental  view,"  together  with  the  prfti*c«  which  *'  no  humane  &  plan  "  excited 
in  Knifland.  Ke&le  p.  Farmer,  9  Geo.  II,,  p.  575.  "  The  iatroducttoo  of  itlave«  w«« 
prohibited  to  the  colony  of  Georgia  for  »omo  ye4M»,  not  from  motive*  of  humanity,  bat 
for  the  ttmm  it  wa«  encouraged  elwwhere,  to  wilj  the  interest  of  the  mother  coun- 
try, it  wa»  a  favorit*  idea  with  the  mother  country,"  to  make  Gtoryta  a  proleot- 
ing  barrier  for  the  CaroUnaa,  agaiitrt  the  Spanish  aettlemcnt*  south  (rf*  her,  and  the 
principal  Indian  tribe*  to  the  west ;  to  do  thU,  a  strong  settlement  of  white  men  wa« 
sought  to  be  bniit  up,  whose  arms  and  intemts  would  defend  her  nortliem  plantations. 
The  introduction  of  slaves  wtu  held  to  be  unfavorable  to  this  scheme,  imd  hence  its 
OTohiWtion.  Dnrii^  the  time  of  the  prohibitioaj  Oglethorpe  himself  was  a  skveholdcr 
in  CasfoUna."  Stoven*,  Hist,  of  Qa.  p.  288,  says  that  in  the  ofticial  publications  of  the 
Trustees,  ita  inhibition  Is  based  only  on  political  Bj»d  prudential,  and  not  on  httmaoe  or 
liberal  grounde,  and  it  s«em«  that  every  negro  "  found  In  the  place  was  sold  back  into 
Carolina,*'  If  not  claSme«l  by  some  owner.  Stevens,  p.  299,  refers  for  InslAnce,  1739 
— 17-41,  in  Stephens*  Jouroal.  Sw  also  Imparlial  Inquiry,  dc,  London,  1741,  b  vol. 
1,  CoU.  of  Geo.  Hilt  Soc ,  pp.  166—173. 
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passed,  "for  tho  regulation  and  government  of  slaves."  2 
mdt,  455. 

1765.  All  act  for  the  cst(d)Ushing  anrl  regulaiing  PairoUf 
and  for  preventing  any  pei'Son  from  purcJiasing  provisions  or 
any  other  commodities  from^  or  selling  sudi  to  any  alavej  unless 
such  slave  shail  produce  a  ticket  from  his  or  her  owner ,  viartoger 
or  employer. 

X768.  An  act  to  amend  and  continue  the  foregoing. 

1170.  Ajh  act  for  ordering  and  governing  slaves  within  this 
province^  and  for  estahlishing  a  jurisdidion  for  the  trial  of  of" 
fences  committed  hy  sucfir  slaves  and  other  persons  therein  men- 
tionedf  and  to  prevent  tlie  inveighling  and  carrying  away  slaves 
from  iJieir,ma8i&ii'S,  ownei's  or  employers.  Thia  act  was  a  copy 
of  tho  act  of  South  Carolina  of  1740. 

The  sections  are,  for  tho  greater  part  almost  literal  copies 
of  corresponding  sections  in  the  Carolina  act.*  8ec,  1^  15, 16j 
It,  relate  t-o  nQi«oaiag  by  slaves,  teaching  to  poison,  and  forbid 
tho  administering  of  medicines  by  slaves.  Sec  39,  forbids  teach- 
ing slaves  to  "  read  writing,"  in  addition  to  the  injunction  of 
tho  Carolina  act,  sec.  45.' 

'  Neale  p.  Fjuraer,  9  Goo.  JL  582,  concludes,  tJiat,  aa  in  S.  CaroUaa,  cuUc,  j>.  306,  it.  2, 
klUmg  a  slftve  is  sot  Mouy  by  common  law. 

*  Tho  ttatutes  above  noimed  aw  gircii  in  Prince's  and  Cobb's  Digejfta,  except  a* 
they  haro  been  repealed  or  modified  In  part«,  by  later  ttattttes. 


CHAPTEK  yil. 


OF  THE  PRIVATE  IHTERKATIONAr.  LAW  EXISTING  FOR  THE  SEV- 
F.UAL  PARTS  OF  THE  BRITISH  EMPIRE,  I»URIKO  THE  COLONIAL 
PERIOD,  AND  RELATIKO  TO  FREEDOM  AND  BONDAGE — OF  THE 
CONDITIONS  UNDER  WHICH  SUCH  A  LAW  MIGHT  EXIST. 

§  231*  Public  mteraational  kw  being  based  on  tlie  necessity 
for  a  rule  of  action  between  the  possessora  of  sovereign  power, 
and  privnw  mteffiutioiiul  law  on  the  recognition  of  persons  as 
having  been  at  different  times  subject  to  the  jurisdiction  of  dif- 
ferent possessors  of  that  power,  either  of  these  divisions  of  in- 
ternational law  may  come  into  existence,  or  beappHed,  wherever 
any  portion  of  that  power  is  independently  vetted  or  mani- 
fested. 

"While  there  is  little  difference  of  opinion,  among  writers  on 
public  law,  as  to  the  abstract  nature  of  that  authority  which,  in 
their  conception,  is  the  characteristic  of  any  one  of  those  politi- 
cal bodies  or  persons  known  as  sovereign  states  or  independent 
national  polities,  there  has  been  much  contrariety  among  them 
in  the  recognition  of  the  entirety  of  that  power  in  the  various 
visible  and  concrete  forms  in  which  political  authority  or  do- 
minion has  been  manifested. 

§  232.  It  seems  to  have  been  commonly  assumed  for  an 
axiomaiic  principle,  that  sovereignty  or  supremo  national  power 
is  always  manifested  as  the  prerogative  of  a  unity,  m  indivisi- 
ble in  its  existence  ;  that,  if  regarded  as  made  visible  in  dis- 
tinctly separate  acts  of  power,  those  acts,  in  ortler  to  be  acts  of 
sovereign  power,  must  ultimately  depend  upon,  or  proceed  from 
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one  and  the  same  possessor  of  power ;  that  the  sovereignty  which 
marks  or  characterizes  states  is  not  to  be  regarded  as  an  aggre- 
gation of  variotis  distinct  and  separate  powers,  each  of  which 
may  be  independently  exercised  by  different  political  bodies  or 
persona,* 

It  is  imdottbtedly  true  that  in  the  international  recognition 
of  sovereignty  which  iB  made  by  political  bodies,  or  persona 
themselves  claiming  to  constitute  a  state  or  nation,  the  only 
other  possessors  of  sovereign  power  are  persons  or  bodies  each 
holding,  within  its  own  domain,  all  the  powers  which  can  bo 
attributed  to  a  state  or  nation.  For  the  persons  or  bodies  so  re- 
cognized must  bo  equal  in  the  nature  of  their  power ;  that  is, 
eqimlly  sovereign  in  all  respects ;  and  therefore  it  is  true,  that, 
OS  regards  each  other,  the  manifestation  of  any  single  act  of 
sovereign  power  proceeds  from  a  person  or  hotly  possessing  all 
other  n-ttKbutt!-«i  of  sovereign  power.  In  view  of  the  intema- 
tionni  intercourse  of  nations  or  states,  properly  and  strictly  so 
called,  any  person  or  body,  manifesting  authority  over  persons 
and  things,  must  either  possess  all  the  powers  of  a  sovereign 
state,  or  be  a  subortlinate  person  or  hotly,  ia  reference  to  some 
one  such  possessor  of  sovereignty.  It  is  a  basal  fact  in  public 
law,  that  states  or  nations  respectively  recognize  only  them- 
selves as  the  possessors  of  any  port'on  of  sovereign  power,  and 
can  know  themselves,  respectively,  as  the  only  persons  or  enti- 
ties who  are  absolute  and  independent  of  law  in  the  strict  and 
proper  sense  ;  although  in  certain  exceptional  cases,  states  may 
be  known  as  being  in  an  inferior  or  limited  position  in  reference 
to  other  states,  tliotigh  still  being  politically  distinct :  and  it 
may  be  difficult,  in  matters  of  public  law,  to  distinguish  clearly 
between  a  technical  and  a  virtual  sovereignty.' 

•  Collioun'a  E»*ny  on  Gov.,  1  Works,  p.  HG.  TJim  is  no  dilKcttltj*  i»  under-' 
(tancJing  how  power*  flppcrlaJning:  to  ftovsrcignty  may  l>e  divMod,  and  Me  <3xtxm  of 
Otto  }M)rt5on  delegated  to  one  »ct  of  agent4  mi  anotlier  poriJon  to  another ;  or  how 
«oYcrc5jjwty  may  Im>  vested  in  ono  man  or  in  a  few,  or  m  many.  But  how  »overc5g«ty 
itielf—the'suprcroo  power— can  bo  divided,  how  the  people  of  the  iMSVoral  stat«4  caju 
be  partly  wvcrcign  aai  partly  not  sovcrclgtJ,  partly  eupnsroo  and  partly  not  etmrctac, 
it  ia  jjupojssiblc  to  conceive.  Sovereignty  w  m  milrt  tiling;  to  divide  it  i*  to  acitroy 
it." 

'  Vattcl,  B.  1,  c.  1.   I'Jiillimorc,  Int«ruatioflal  I,aw,_Part  2,  c  2. 
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§233.  Whether  recognized  by  external  and  independent 
political  persons  or  bodies,  or  by  private  persons  subject  to  laws 
proceeding  from  the  exerciae  of  that  power,  sovereign  power  is 
known,  not  by  force  of  any  law  in  the  strict  sense,  but  by  the 
fact  of  its  exercise,  by  possession.  The  possession  of  sovereignty 
which  is  recognized  as  such  by  other  states  (externally),  must 
be,  as  before  said,  of  all  sovereign  powers,  otherwise  it  will  be 
attributed  to  some  who  exercise  it  only  as  being  themselves 
subject  or  dependent  persons,  or  political  bedies. 

But  in  the  interior  or  internal  manifestation  of  political 
power,  i.  e.,  its  manifestation  towards  the  constituent  parts  or 
materials  of  a  state,  power  over  persons  and  things  may  be 
known  as  sovereign,  though  divided  or  held  by  distribution 
among  distinct  persons  or  bodies,  who,  m  the  apprehension  of 
foreign  or  exterior  persons,  together  constitute  only  the  ele- 
ments of  that  unit  which  they  recognize  as  the  possessor  of  the 
8um  of  sovereign  power  or  the  etaie.^  If  in  point  of  fact  those 
constituent  persons  or  bodies  severally  '•xercise  any  power  inde- 
pendently of  any  other  known  political  person  or  persons  exer- 
cising similar  or  different  powers,  that  power  is,  in  the  public 
law  of  the  state,  a  sovereign  power  in  its  exercise  or  manifesta- 
tion ;  though  not  held  by  a  sovereign  in  the  ordinary  accepta- 
tion'of  the  word  in  public  international  law.' 

The  sovereignty  of  a  state  or  nation,  in  order  that  it  may 
be  a  sovereign  state  or  nation,  is,  then,  as  to  the  rest  of  the 

*  Wa*  not  this  dUrtribtition  of  the  power*  hejongtng  to  ft  national  joTcrelgnty  tho  basal 
idea  of  Gothic  or  G«manicfetjdnli»n,  which  oneai  ontwcd  Into  U»o  conatSlxillon  of  oil  tlw 
mc<lern  oatiotwof  wcstcra  Europa?  The  feudal  chief  had  m  Independent  Mvensign  nn- 
Uiority  for  local  object*,  cocjfljtcnt  witlj  ageaeral  tubjection  of  hJnwelf  and  ramU  to  the 
king  or  nation.  Sc«Bo^»'»Itop.,  a«  toaimofwrcroignty  iaeortAingnratfawiilie*.  B.  I 
c.  2,  (KnoUe**  'IV.  p.  13.)  The  towa»  (ranncipium)  first  acquired,  »«  corporatione,  an 
authority  Hko  that  of  feudal  lordii,  Tho  potty  wrereignty  of  chicft  among  tlio  Celtic 
nations  appear*  to  Have  been  more  iwlated,  Tho  Roman  political  iystcw  tended  to 
eonccntxato  all  autonomic  power  in  a  single  hand.  Compare  Uebcr'a  Civil  Liberty 
and  Self'Govemment. 

»  G.  T.  CuTti«'«  Hist,  of  the  Orlgm,  &c.,  of  tho  Const  of  thi  U.  S,,  vol.  I.,  p.  206. 
"  Political  wvcrclgnty  is  capable  of  partition,  nwwrding  to  the  character  of  its  enb- 
jecls,  so  that,"  &c.  Tho  partition  of  the  powent  of  sotereigntr,  refcntd  to  in  tho 
text,  is  a  dlffmnt  thing  from  that  distribution  or  separation  of  tiie  thr»*  fnnctions  or 
departments  of  soverti^  power,  (the  three  modes  or  fomts  by  wjiich  it  may  be  manl- 
fcstwl,  tho  legislative,  judidal,  and  executive  nulhorlly.)  which  is  often  discusaod  by 
publicists,  as  Bowyei's  Uciv.  Public  Law,  p.  IH,  and  dtationa. 
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world  indiviHible,  or  tho  prerogative  of  a  unity.  But  tho  con- 
stituents of  that  state  may,  relatively  to  each  other,  cither  bo 
an  individual  or  a  number  of  individuals  holding,  as  a  political 
unit,  tho  whole  power  of  a  state  ;  or  else  an  aggregate  of  indi- 
viduals or  political  unities,  each  holding,  independently  of  tho 
others,  separate  powers  for  specified  objects  and  within  specified 
limits  of  space  or  of  time. 

This  may  certainly  be  the  jadicial  apprehension  of  such 
powers,  or  their  legal  character  in  the  jurispradenco  of  such 
a  state.  Whether  there  must  not  be  in  every  nation  or  state 
some  one  person,  or  mam  of  persons,  who  |>otentially  hold,  or 
may  esercisc,  if  ho  or  they  will,  everj'  power  that  can  be  called 
Boveroiga  or  political  power,  is  a  difierent  question ;  bclongiog 
to  the  domain  of  political  ethics.' 

§234  Bven  supposing  political  power  over  persous  and 
things  to  bo  separately  invested  in  distinct  portions  or  constitu- 
ents of  a  nation,  under  a  law  proceeding  from  some  one  supreme 
national  power,  the  exercise  of  that  power  within  specified  ju- 
risdictions, and  over  persons  as  subjects  thereto,  will  give  occa- 
sion to  tho  ejdstcnco  of  an  international  or  g«(i^/-intemational 
law  as  regards  the  exercise  and  efi'ects  of  that  |)ower. 

§  235.  During  the  connection  of  the  North  American  colo- 
nics with  the  empire  of  Great  Britain,  tho  sum  of  the  powers 
of  national  sovereignty  over  their  territory  was  distributed,  at 
least  according  to  tho  views  of  the  colonists,  in  some  undeter- 
mined proportion,  between  the  parliament  or  imperial  govern- 
ment, and  the  local  governments  of  the  several  colonies.*  Tho 
rulcM  which  regulated  the  public  or  political  intercourse  between 
'.hose  various  constituent  parts  of  the  empire  were  imcludcd  in 
the  public  municipal  law  of  the  empire,  a  law  of  political  or- 
ganization, and  formed  a  law  in  the  strict  sense  of  the  term,  be- 
cause resting,  in  theorj'  at  least,  on  the  undivided  national  will, 
though  they  resembled  public  international  law  in  many  re- 
spects.   But  since  these  several  parts  did,  in  fact,  separately 

•  Domat,  PobUc  Law.  B.  t,  tit.  1.  JWcndorff.  B.  7,  c.  i,  §  1.  l»a!cy,  Moni 
Pbil,  B.  VI.,  c.  6.   Licbcr,  Civil  Lib.,  &c,,  vol.  1, 168. 

*  Anie,  cb.  IIL 
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exerciBO  certain  political  powers  within  specified  jiuisdicttons, 
persons  might  within  each  bo  recognized  aa  native  or  alien,  tem- 
porary or  domiciled  BuhjoctSj  in  reference  to  my  om-.  Bxxch  juris- 
diction and  its  local  laws,  and  persons  whether  domiciled  or 
alien  might  be  recognized  aa  sustaining  relations  caused  by  their 
prc\'iou8  subjection  to  another  of  those  jurisdictions. 

§  236.  The  term  jurisdiction  is  used  to  signify  not  only  the 
right,  |>ower,  or  authority  of  promulgating  and  enforcing  law  in 
respect  to  persons  and  thingH  ^nthin  a  certiiin  district  or  terri- 
tory, but  also  the  territory  itself  within  wliich  that  riglit,  power 
or  authority  is  exercised.  And  the  term  is  also  frequently  used 
in  a  sense  including  l>oth  thcso  meanings;  as  where  jiersons 
arc  denominated  aliens  in  respect,  to  a  certain  juri$cUc(ion  ; 
meaning  not  only  to  the  territory,  but  also  to  the  laws  prevail- 
ing therein,  and  the  political  power  from  which  they  proceed. 

It  has  been  shown  in  the  first  chapter,  that  when  private 
international  law  l>ocomes  distinguished  from  the  nmnicipal 
(internal)  law  in  any  jurisdiction,  it  is  by  its  a2)2>lication  to  per- 
sons ;  and  that  it  is  baaed  upon  the  recognition  of  certain  dis- 
tricts of  torritor)',  as  being  under  separate  political  power,  con- 
stituting sepamte  jurisdictions,  and  of  pcr<5on8  as  being  alien  or 
native  in  respect  to  one  or  tlie  other  of  those  jurisdictions  ;  or, 
rather,  ujwn  the  recognition  of  persons  in  one  such  juri.sdiction 
as  having  rights  or  sustaining  obligations  in  relations  arising 
from  a  previous  subjection  to  the  law  of  anotljer  ;  and  that  it 
has  always,  by  its  application,  the  character  of  a  personal  law.» 

§  237.  A  simple  subjection  at  differMit  times  todiffcrent  jurisdic- 
tions being  thus  the  foundation  of  private  international  law,  the 
legal  relations  of  even  the  domiciled  inhabitants  of  one  jurisdic- 
tion may  sometimes  be  therein  taken  to  be  affected  by  a  tem- 
porary subjection,  without  domicil,^  to  the  laws  of  another  ;  as 

'  .ln/#,  §53. 

'  Acconlinf?  to  whot  Itos  lean  said  Ucfora  (§§  f  I,  121,^  the  circumistancc  of  natu- 
ral or  natirc  birth,  or  tho  congcuitaJ  cSrcumstanco  of  a  Jcgnl  naturolixation,  h  that 
ujjon  -Sfhlch  the  distinction  of  ftJicna;;(j  h  prinmrily  founded.  lUit,  in  tho  prncllce  of 
nationt,  dittinguifhing  l)Ctweci»  i>cr»on*  in  mpwrt  to  thn  law*  wliicJj  control  llipir  con- 
dition, it  i«  tho  fact  or  fact*  coui'litutiup:  the  technical  relation  of  domieil  rather  tlian 
the  natural  fact  or  circunwtanco  of  birtit,  or  an  equivalent  natumlijtatlon,  which,  in 
ino«t  instances,  diitingtilnhca  the  nlien  from  other  persons  in  the  national  jurisdiction. 
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relations  arising  out  of  contract.  Thus  also  a  Iosb  of  personal 
libt^rty,  for  crime  committed  agniosfc  the  state  to  which  the  per- 
son han  bucn  tempomrily  subject,  may,  in  certain  cases,  ho  re- 
cognized in  the  domicil  of  such  porfson.  This  instance  of  inter- 
national kw,  tliough  aficcting  the  individual  right  herein  par- 
ticularly considered,  i,  e.,  personal  liberty,  is  however  distinct 
from  tlic  international  recognition  of  staiits  or  condition,  which, 
according  to  previous  definition,  consists  in  the  possession  or 
non-poKsession  of  individual  rights,  with  capacity  for  relative 
rights  in  relations  towaitls  other  private  persons.  The  persons 
whoso  condition  under  private  international  law  Is  here  to  bo 
inquired  into,  were,  in  the  first  instance,  to  bo  recognized 
a«  aliens  to  some  one  jurisdiction,  by  jcaeon  of  previous 
domicil  in  another ;  ..nd  the  question  to  be  considered  is  of 
the  subsequent  continuation  or  alteration  of  their  rights  and 
obligations,  created  under  the  lav**  of  such  domicil,  in  those  re- 
lations which  constitute  sfatm  or  condition. 

§  238.  Although  each  colony  of  the  British  Empire  was  a 
part  of  the  integral  imperial  or  national  doraai;*,  and  under  one 
imperial  or  national  jurisdiction,  yet,  in  being  also  under  a  dis- 
tinct local  government,  it  constituted,  iu  respect  to  it,  a  par- 
ticular local  jurisdiction.  Persons  in  tlie  several  colonies  might 
be  distinguished  as  being  either  alien,  temporary,  native  or  na- 
turalized, or  domiciled  subjects,  in  reference  to  one  only,  or  to 
both  of  these  juristlictionn,  and  to  the  two  several  sources  of  law 
and  Jurisdiction y  thus  having  concurrent  existence  in  each,  col- 
ony. And  in  this  view,  England,  Scotland  and  Ireland  might 
each,  before  the  legislative  union,*  be  considered  as  being  in  tlio 
same  manner  under  a  hx;ul  and  a  national  jurisdiction,  and  per- 
sons in  any  one  of  tho.so  portions  of  the  original  dominion  of  the 
British  Empire  might  be  distinguished  as  native  or  alien,  tem- 
porarj'  or  domiciled  subjects,  in  respect  to  one  or  both  of  the 
sources  of  law  therein. 

to  which  they  ara  all  cqtmlly  subjoct    In  other  wori*,  the  dUlhiction  hctwecH  tlomi- 
cUetl  subject*  and  fuhjctts  havJng  n  forcijrn  domicil  is  more  comprehensive,  in  private 
intertintionaJ  Jaw,  than  that  between  nntivo  or  nnturah'xed  luid  oh>n  l>om  nibjtcts, 
which  la«t  b  more  imjwrtant  iu  that  part  cf  international  law  which  in  herein  collcc! pub 
tit,  cojjecroinf»  the  right*  nud  obligatioru  ofttatet  to  each  ether  as  distinct  nationalitiesi. 

'  Act*  of  Union,  fv>r  Knglitnd  and  .Scotland,  5  &  G  Anne,  c  8,  (1706,)  for  England 
and  Ireland,  39  &  40,  C?co.  3,  c.  G7,  (1800.) 
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Those  persona  who  were  alien,  cither  by  birth  or  by  domicil, 
to  the  national  jurisdiction  of  tho  empire,  were  necessarily  such 
also  in  reference  to  any  ono  jMirticiilar  jurisdiction.  But  since 
the  domicil  of  any  person,  subject,  by  birth  or  by  domicil,  to  tho 
national  jurisdiction,  would  also  Ims  a  domicil  ^th  reference  to 
ono  only  of  those  partictilar  jurisdictions  into  which  tho  empire 
was  divided,  any  Englioh  subject,  by  having  a  domicil  in  one  of 
those  jurisdictions,  would,  when  within  the  territory  of  another, 
bo  alien  in  respect  to  it  and  its  local  law ;  though  remaining 
nndcr  tho  same  national  sovereignty  and  under  tho  jurisdiction 
of  tho  same  national  law. 

§  239.  Whatever  nilea  may  bo  applied  as  private  interna- 
tional law  in  any  jtmsdiction  to  detemunc  the  rights  or  relations 
of  alien  persons,  must  depend  upon  the  will  of  the  political 
eoutce  of  the  mimicipal  (national)  law  therein  ;  eintc  no  ruks 
of  action  can  have  the  force  of  law  within  any  territory  except 
by  tho  will  of  tho  fiupremo  jKJwer.' 

The  status  or  condition  of  aliens  in  any  one  of  tho  several 
particular  jurisdictions  of  tho  empire,  whether  aliens  to  tho 
whole  empire  or  to  that  particular  jurisdiction  only,  would  bo 
determined  by  one  or  the  other  of  those  sources  of  tho  muni- 
cipal law  which  prevailed  therein  ;  viz.,  cither  the  national  or 
the  local  authority. 

To  ascertain  then  the  law  applying  in  any  ono  locality  of  the 
empire  to  the  condition  of  an  alien  of  either  of  tho  above  de- 
scribed classes,  it  is  nccessar}', 

Fii'st,  to  refer  to  tho  public  law,  or  law  of  political  constitu- 
tion, to  ascertain  the  location  of  the  supremo  legislative  or  ju- 
ridical i>ower  over  such  persons  and  over  their  various  relations, 
(i.  e.,  the  investiture  of  that  power,  either  in  the  local  or  in  the 
imperial  legislature,)  and 

Secondlij,  to  ascertain  the  actual  rule  of  action  proceeding  ^ 
from  such  power. 

§  240.  It  has  already  been  necessary,  in  giving  an  historical 
exposition  of  the  origin  of  the  municipal  (national)  law  in 


»  Anle,  §§  12, 36. 
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Americft,  both  public  and  private,  to  indicate  tho  several  politi- 
cal Bourcca  of  power  from  which  tho  laws  affecting  tho  condition 
of  alien  persons  of  each  of  these  classes  in  tho  several  divisiorw 
of  the  empire  might  proceed ;  and  also  to  state  some  of  tho 
rules  or  principles  actually  applied  to  dctcnnino  tho  condition 
of  such  persons,  whether  aliens  to  tho  empiro  or  to  any  one  of 
the  several  particular  juristlictions.  •  For  although  those  rules 
were  there  described  03  taking  effect  in  tho  American  colonics 
with  tho  force  and  extent  of  municipal  (internal)  law,  they  yet 
had,  from  tho  first,  an  international  effect,  from  the  national 
cliaracter  and  political  associations  of  the  persons  to  whom  they 
were  applied  and  for  whom  they  received  a  personal  extent, — 
tho  charoctcr  of  personal  laws. 

It  has  Ixjcn  shown  that,  so  far  as  tho  condition  of  persons 
alien  to  the  cmj^Tc  consisted  in  such  rights  of  persons  as  were 
incident  to  relati'^ns  of  external  commerce  and  intercourse  with 
foreign  nations,  it  was  determined  by  tho  authority  held  by  the 
imperial,  rather  than  by  that  hold  by  the  several  provincial  gov- 
ernments ;*  while  such  was  the  distribution  of  power  in  tho 
colonies,  between  the  local  and  tho  imj>erial  governments,  that 
the  condition  or  relations  of  th*?  domiciled  inhabitant  of  any  par- 
ticular jurisdiction  were  determined,  partly  by  a  law  emanating 
from  a  local  authority,  and  jmrtly  by  a  national  law ;  the  lat- 
ter having,  in  rcfewnce  to  such  inhabitant,  the  same  force  and 
effect  in  every  other  jurisdiction  of  the  empire ;  determining, 
within  each,  the  condition  of  such  person,  so  domiciled  in 
another  juri8<liction  of  the  same  empire,  in  all  relations  falling 
within  tho  scox)e  of  tliat  national  law  while  s^uch  person  was  in 
tho  place  of  his  doiniciJ.* 

§  241.  It  ha5  also  been  shown  that  with  the  first  establish- 
ment of  law  in  tho  colonies,  (whether  proceeding  from  the  im- 
perial or  the  local  source  of  law,)  and  with  the  first  necessary 
recognition  of  persons  as  aliens,  (either  to  tho  territorial  domin  - 
ion of  the  empire,  or  to  tho  territory  of  England,  and  tho  law 


'  J n/^,  Chapter  Y.  Vr.       Mn/«,  §  203.        »  Jb/<,  §§  135,  13T,  193, 
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having  territorial  extent  therein,)  a  personal  distinction  existed 
in  the  application  of  the  national  and  of  the  particular  lam  ; 
accoKling  to  which  both  the  domiciled  inhahitants  of  the  seve- 
ral colonies  and  persons  Imown  as  aliens,  to  the  colonies  and  to 
the  rest  of  the  empire,  became  distinguished  into  two  classes, 
efanding  in  different  relations  towards  the  imperial  and  the 
colonial  authority.  This  distinction  was  founded  upon  a  differ- 
ence of  race,  complexion,  or  physical  stnicture,  and,  in  some  de- 
gree, upon  differences  of  religious  belief ;  and  this  distinction,  in 
having  been  lirst  judicially  applied  among  persons  known  as 
aliens  to  ihe  imperial  domimonf  or  to  the  laws  of  England,  was 
applied  as  private  international  law,  both  under  the  imperial 
and  the  local  authority,  and  having  been  continued  in  the  mu- 
nicipal (internal)  law  of  the  colonics,  applying  to  the  domiciled 
inliabitants  of  those  colonies,  it  continued  to  distinguish  them 
when  appearing  as  aliens  io  the  Jurisdidion  of  any  one  p«r- 
iicidar  colony  or  division  of  the  empire. 

§  242.  Fojr  the  alien  (to  the  empire)  of  white  or  European 
nice,  in  being  a  native  or  domiciled  subject  of  some  Christian 
nationality,or  of  such  a  state  as  was  a  recognized  participant  in 
the  jurisdiction  of  public  international  lav/,  was  regarded  as  be- 
ing imder  the  protection  of  that  law  which  is  an  acknowledged 
rule  of  action  among  civilized  nations,  though  not  having  the 
forco  of  law,  in  the  strict  sense  of  the  word,  as  a  rule  of  which 
nations  are  the  subjects :  and  whatever  rights  attached  to  such 
alien  under  such  law  were,  so  long  as  he  continued  in  alienage, 
regarded  ns  being  under  the  protection  of  the  imperial  or  na- 
tional power,  as  well  as  rmder  that  of  any  particular  jurisdiction 
within  whoso  territorial  limits  ho  might  be  found  ; — since  all 
relations  constituting  the  national  intercourse  with  foreign  states 
werCj  of  necessity,  controlled  by  the  imperial  rather  than  by  the 
provincial  authority.  And  when  such  alien  of  European  race 
had  become  a  domiciled  inhabitant  of  any  one  political  division 
of  the  empire,  his  condition,  and  that  of  his  posterity,  was  im- 
der the  charters,  and  the  various  laws  of  naturalisiation,'  detcr- 


•  Ante,  202. 
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mined  like  that  of  the  inhabitant  of  English  birth  or  descent, 
by  a  law  resting  in  part  on  the  national  authority ;  which,  to 
that  extent,  continued  to  bo  a  law  of  his  condition  when  ap- 
pearing in  any  other  jurisdiction  of  tho  Empire  than  that  of 
wliich  ho  became  a  domiciled  inhabitant. 

§  243.  On  tho  other  hand,  aliens  to  tho  empire  of  African 
or  Indian  race,  if  not  every  alien  of  a  barbaridn  or  heathen 
race,  were  without  the  protection  given  by  public  inteniational 
law  to  foreigners  of  European  birth,  and  did  not,  as  aliens,  sus- 
tain relations  known  to  that  law  and  incident  to  foreign  com- 
merce and^political  intercourse  falling  within  the  gcopc  of  the 
national  imperial  authority  unless  indeed  the  rights  of  a 
foreign,  owner  in  respect  to  a  slave  of  one  of  those  races  might 
receive  protection  from  tho  national  authority,  as  forming  an 
incident  of  the  relations  of  such  alien  owners.  So  far  as  the 
slave  tnule  was  foreign  commerce,  or  consisted  only  in  the  im- 
portation of  chattel  slaves  from  abroad,  it  would  scorn  to  have 
fallen  •within  the  legislative  province  of  tho  imperial  Govern- 
ment, rather  than  in  that  of  the  seveml  colonial  authorities. 
So  far  as  such  African  or  Indian  alien  was  recognized  as  a  legal 
person,  his  condition  was  determined  entirely  by  tho  local  au- 
thority of  that  particular  jurisdiction  of  tho  empire  in  which  he 
might  bo  found.  And,  whether  chattel  slavery  is  to  be  taken  to 
have  been  supported  by  a  law  proceeding  from  the  national  au- 
thority, at  tho  time  of  its  introduction  into  America,  or  not,  yet, 

»  By  Mr.  Jus«c«  Dmhl,  in  Dretl  Scott  v.  $mi(<in%  19  Howiurti,  p.  i7S ;  "Now  tb« 
foliowinjij  fkro  tmHut  wWcli  k«owJedg«  of  th»  history  of  tbo  wftrld,  unA  ijarUcuIajriiy 
of  tlial  w  ma  own  couwtty,  ©ompeU  m  to  Jt«ow — that  tUe  AfHcaw  ttegro  mco  twm 
have  lata  iiek»owle4gdi  m  Uebnging  io  tho  futnil^  of  mttions ;  that  u  ftmoti^t  th«m 
thtro  (leYcr  ha*  b««n  k^own  or  recogi}lx«d  by  the  inhah:tA»ti&  of  otiter  eountrieti  my 
thing  partaklofi  of  tU  choractcrof  »«tioe*ljiy,  or  civil  or  iJoHllcal  polity;  that  thi» 
race  ho«  Ue<tn  %  all  tho  mtiotu  of  JEtirop*  iwfliwfddi  «*  <rut)}oet«  of  captuw  or  pny- 
chftw ;  as  tubjftct«  of  ootni»:<!«««  or  trolilc ;  <u»a  thait  the  Introdiuction  of  that  raco  into 
«v«ry  diction  of  thut  eountrv  aot  m  msm\fim  of  civiS  or  |>olitici!U  tociety,  hut  a< 
*l»v«*,  9*pit>p«rtf  In  tho  <lrtetfi«t  moi  of  the  term." 

Tttero  it  »o  conuoetion  hetweeu  tho  poHtkAl  nonentity  of  AtHcan  cowmtwitiet  a^rd 
the  »tAtus  of  AfHcans  when  tiv$y  appear  ia  foreign  countriet.  The  fact  thai  negroes 
did  aot  eatfir  thi*  wJ«t*y  a«  tho  *uhj«ct«  or  wieinhsw  of  wme  recogtuiMxi  fweiga 
«t«t«  or  nation  ic,  iuthe  4S«etion  ahove,  notioe4  oa!y  m  indicating  ttm  temret  of  Saw,  !m- 

Sria}  mi  nntiotial,  or  colonial  and  local,  upon  wmeh  their  condition  depended,  llbe 
tt  did  aot  determine  their  oondiUon  hond  or  flree.  An  Africaii  tavo^  ent«rinjj[  a 
Kttropean  juriAdlctioR  64  a  wluiitttiy  immi^at  wovJd,  jxm  gcatiuro,  hare  Hen  n* 
tnt,  @f  condition  la  any  immigrant  of  Kuropean  race. 

21 
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aa  hm  been  sliown  in  the  precedmg  clmpt«ra,  the  power  of  limit- 
ting,  in  the  first  instance,  and,  finally,  of  prohibiting  the  importa- 
tion of  chattel  slaves  from  ahroacl  was  claimed  by  the  several 
colonial  legialaturcs,  each  for  its  own  jurisdiction.  The  power 
to  regulate  the  introduction  by  land,  or  from  the  other  colonies, 
of  Africans  and  Indians  held  in  servitude  appears  to  have  always 
been  left  to  their  discretion,  without  controversy. 

§  244.  The  condition  of  the  African  or  Indian,  when  once 
settled  within  a  colonial  jurisdiction,  cither  by  becoming  a  free 
domiciled  inhabitant,  or  tho  property  of  a  resident,  appears  to 
have  always  been  exclusively  within  the  prerogative  of  the  local 
sovereignty.  It  would  seem,  from  the  personal  distinction  which 
constantly  obtained  in  the  application  of  municipal  (inter- 
nal) laws  in  the  American  colonies,  that  there  was  no  law  ,aftect- 
ing  the  condition  of  the  African  or  Indian  domiciled  subject, 
having  like  national  foundation  and  extent  with  the  common 
law,  applied  to  the  white  colonist.  For  while  the  legal  condition 
of  tho  African  or  Indian  inhabitant,  in  any  particular  jurietliction, 
might  vary  therein,  from  chatt^il  slavery — the  negation  of  all  le- 
gal rights — to  tho  possession  of  all  individual  and  relative  rights 
of  a  private  person  known  to  the  common  law  of  England,  that 
condition  rested,  apparently,  only  on  the  local  law  of  that  juris- 
diction, and  was  not  supported  therein  by  a  law  of  the  national 
power,  having  nation&l  extent  and  recognition  as  a  law  of  tho 
national  or  imperial  jurisdiction.  And  it  ha»  been  shown  that 
even  tho  terms  of  those  royal  charters  which  guaranteed  to  tho 
coloniJstSf  generally,  and  their  descendants,  the  rights  of  subjects 
of  English  birth,  must  be  interpreted  with  reference  to  this 
limitation  existing  in  the  Imo  of  luUwnSf  or  universal  jurispru- 
dence, then  received  as  an  authoritative  exposition  of  natural 
rea«oa  and  applied  in  municipal  and  international  law,'  and  that 
therefore  the  condition  of  Indians  and  negroes,  born  within  tho 
colonial  jurisdictione,  was  not  detormin*.^!  by  that  personal  kw 
of  privilege,  derived  from  the  common  law  of  England,  which 
had,  for  wbitt r  or  BurO|^»jan  subjects;  a  natioucd  extent.  What- 
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ever  support  tho  condition  of  the  African  or  Indian  might  have 
in  tho  sovereignty  held  by  the  imperial  government,  wliilo  con- 
fiidored  an  alien  to  the  Britisli  empire, — when  he  became  a 
domiciled  subject,  hi«  relations  and  rights  were  determined  only 
by  the  law  of  the  particular  district  in  which  he  might  be 
found ; — by  the  municipal  (internal)  law  thereof,  if  therein 
domiciled,  and  by  the  international  law  as  received  and  apiolied 
in  thai  Jurisdiction  hy  iJie  heal  sovcreigfUi/y  if  domiciled  in  some 
other  part  of  tho  empire :  each  particular  jurisdiction  being,  in 
respect  to  aliens  of  these  races,  independent  in  its  interpretation 
of  private  international  lasv  ;  except  so  far  as  that  law  concerned 
relations  of  foreifpi  comracrce  and  intercourse.  And  there  was 
no  law,  resting  on  tho  national  authority  and  having  national 
extent,  by  which,  as  a  personal  law,  the  condition  of  such  per- 
sons domiciled  in  some  one  particular  jurisdiction  could  bo  de- 
termined throughout  the  empire,  independently  of  the  local 
authority  of  each  several  jurisdiction  ;  not  even  if,  while  being 
such  alien  in  respect  to  such  several  jurisdiction,  he  were  claimed 
by  other  persons  aa  an  object  of  property.  Because,  as  before 
shown,  it  was  only  in  the  relations  of  foi'eigii  cor>merco  that 
that  condition  received  any  support  from  the  imperial  power. 
If  claimed  as  property  of  a  ma«ter,  domiciled  in  some  other  di- 
vision of  the  empire,  wlio  by  the  law  having  national  extent  en- 
joyed the  individual  or  ab.solute  right  of  private  property,  still 
his  property  in  tho  African  or  Indian  slave  would  not  rest  upon 
such  national  law,  unless  the  common  law  of  England  could  be 
taken,  at  tho  time,  to  admit  that  kind  of  property  or  to  include 
the  doctrines  of  the  historical  law  of  nations  (jus  gentium)  as 
known  at  the  first  introduction  of  slaves  into  America.' 

§  245.  It  has  been  shown  in  tho  fourth  chapter,  that — if  at 
any  period  the  doctrines  of  tho  historical  taw  of  natioiiSf  in  re- 
spect to  chattel  slavery,  hud  had  force  in  England  itself,  as  part 
of  the  common  law,  either  those  principles  were  applied  to 
heathen  negroes  or  Indians  only  while  alien,  and  before  becom- 
ing Ohristiauized,  and,  on  becoming  domiciled  inhabitants  and 


'  Comparo  mU,  §  138. 
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baptized,  their  legal  condition  became  detennined  by  some  law 
originating  in  the  local  juridical  power,  aome  jus  proprium  ;  or 
else,  that  the  law  of  nattom  must  itself  be  taken  to  have 
changed  in  the  judicial  recognition  of  English  courts,  during  the 
colonial  period  ;  and,  that  in  England,  towards  the  close  of  that 
period,  the  law  which  had  attributed  the  ppissession  of  individual 
rights  and  a  capacity  for  relative  rights  to  all  peisons  of  tlie 
white  or  European  race,  irrespectively  of  their  national  domicil, 
was  taken  to  extend  to  all  natural  jjersons  of  whatever  race. 
The  question  of  the  recognition  or  non-recognition,  in  England, 
of  such  a  doctrine,  in  the  application  of  private  international  law, 
is  to  be  considered  in  the  next  two  chapters.  It  will  here  be  as- 
sumed that  the  b'storical  facts  stated  in  the  fourth  chapter,  the 
course  of  colonial  legislation  which  has  been  shown  in  the  sixth, 
together  with  the  judicial  authorities  wiiich  will  be  set  forth  in 
the  nes*  "hapter,  indicate  that  such  a  change  in  the  law  of  na- 
tions d:  place  at  some  period  prior  to  the  American  Kevo- 
lution  and  that,  whenever  it  may  have  occurred,  it  must  be 
taken  to  liave  modified  the  common  law  of  England  in  its  7ja- 
tional  extent  throughout  the  empire.  So  that,  regarded  as  the 
personal  law  supporting  the  liberties  or  privileges  of  the  master, 
it  did  not,  or  at  least  at  a  point  of  time  shortly  before  the 
Revolution,  did  not  support  in  any  one  part  of  the  empire  the 
slavery  of  any  Indian  or  African  domiciled  in  another  part :  not 
oven  if  it  is  to  be  admitted  that,  while  the  African  slave  trade 
continued  to  be  sanctioned  by  the  British  government,  the  title 
to  right  of  ownership  in  heathen  Africans,  when  imported  by  the 
traders,  rested  on  common  law,  or  the  *'law  merchant." 

§  240.  So,  on  the  other  hand,  although  the  condition  of  a 
person  of  the  African  or  Indian  race,  domiciled  in  any  one  ju- 
risdiction of  the  Empire,  might,  under  the  local  law  of  that 
jurisdiction,  consist  in  rights  of  the  same  legal  nature  as  those 
which  characterized  the  condition  of  an  inhabitant  of  the  same 

*  'fbU  Mstimption  u  mado  Atne,  it  U  to  bo  obsen-ed,  in  de«criblug  tbe  chBractor 
or  ttutbority  (m  mna  eltlior  natioiMil  or  locaJ)  of  the  law  ujpon  which  the  q«e«Uon  of 
Uio  cotiliawuicc  of  ma  rclatiott  of  matter  and  elavc  beyond  tim  place  of  tbdr  domlcll 
wowld  dcptud.  Tht  further  proof  can  only  be  givon  by  an  analy&is  of  the  judicial  do- 
ciiloQ*  here  r«feifr«d  to. 
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jurisdiction  who  was  of  English  or  European  race,  those  rights 
were  the  result  of  a  law  confined  in  its  territorial  extent  to  the 
jurisdiction,  and  not  of  a  law  having  national  extent,  and  there- 
fore their  support  in  any  other  part  of  the  empire  would  depend 
upon  the  private  international  law,  as  received  and  applied  there- 
in by  the  local  source  of  power. 

§  247.  If  the  bondage  of  indentured  white  serranta  or  the 
redemptioners,  was  a  relation  which  could  not  exist  in  England 
itself,  and  was  created  by  a  law  having  special  reference  to  the 
colonies,  as  parts  of  the  empire  in  which  it  was  to  be  maintained, 
it  was  still  a  condition  which  originated  under  the  imperial  or 
national  source  of  law.  At  least  the  law  under  which  such  per- 
sons were  sent  out  in  bondage,  from  England  to  America,  must 
be  taken  to  have  had  national  jurisdiction  to  that  extent.  And 
it  appears  to  have  been  recognized  as  such  by  the  reception  of 
those  persons  into  all  the  vaiious  colonies,  under  the  obligations 
originally  created  in  the  mother  countrj'.  But,  from  the  power 
assumed  by  the  several  colonial  legislatures  over  the  condition 
of  this  class  of  pei-sons,  when  once  incorporated  into  the  resident 
population  of  any  colony,  the  particular  rightxS  and  obligations 
attending  their  servile  condition  and  the  periotl  of  their  continu- 
ance in  servitude,  seem  to  have  rested  in  each  colony  upon  the 
local  law  alone.  If  the  bondage  of  this  class  of  persons,  when 
domiciled  in  the  colonies,  did  thus  lose  the  support  of  statutes 
resting  on  the  imperial  authority,  and  if  also  the  right  of  the 
master  to  the  services  of  such  bondsman  was  not  supported  by 
the  common  law  having  national  extent,  the  international  recog- 
nition of  this  condition  in  such  persons,  when  found  in  any  other 
jurisdiction  of  the  empire  than  that  in  which  they  were  domi- 
ciled, would  depend  only  uikju  the  will  of  the  local  authority  in 
that  particular  jurisdiction,  and  the  view  held  by  it  of  the  true 
doctrine  of  private  internatijnai  law  (that  is,  what  rules  ought 
to  be  applied  us  private  international  law,)  relative  to  such  a 
condition  of  private  porj?on8.  '  The  only  law  to  determine  tlie 
condition  of  this  class  of  aliens  in  the  several  parts  of  the  em- 
pire, at  least  when  they  were  recognized  as  having  a  domicil  in 
some  other  one  of  the  colonies,  would  therefore  be  such  aa  in  its 
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authority  would  bo  identified  with  the  local  miinicipal  law  tliere- 
of,  and  be  derived  from  the  local  power ;  thougb  it  would  be 
international  law  from  the  alien  character  of  the  persors  +.0 
whom  it  ahould  be  applied  ;  a  law  having  the  same  character  as 
that  by  which  the  condition  of  the  African  or  Indian,  domiciled 
in  some  one  colony,  would  be  determined  in  any  other  particular 
juriiKliction  of  the  empire  in  which  ho  might  be  four  d,  i.  c.  mu- 
nicipal and  local  law  in  its  auihonty  ;  international  by  its  op- 
pUcalion  to  those  persons  thus  regarded  as  alien  in  respect  to 
that  jurisdiction. 

§  248.  The  law  therefore  which  applied  in  any  one  of  the 
several  jurisdictions  of  the  British  empire,  as  private  interna- 
tional law  to  these  two  descriptions  of  persons,  viz. :  indentured 
white  servants  and  Africans  or  Indians  having  a  doraicil  in  some 
other  one  of  the  colomes  must  be  ascertaineil  in  the  same  man- 
ner as  if  those  jurisdictions  sevemlly  constituted  independent 
national  jurisdictions,  in  all  respects. 

§  249.  There  existed  also,  in  the  several  jurisdictions  of  the 
British  Empire,  another  class  of  persons  who  by  law  were  obliged 
to  render  sernce  to  private  masters,  viz. :  minor  apprentices ; 
and  in  case  of  the  removal  of  such  apprentices  from  the  place  of 
their  domicil,  or  in  case  of  their  :ling  and  being  found  in 
some  jurisdiction  other  thun  that  v>  <»hich  their  obligations  fii^t 
existed,  the  question  of  the  contimstt  Jon  of  the  rights  and  obli- 
gations of  the  parties  to  the  relation  v/ouid  resemble  those  which 
in  the  case  of  slaves  and  indentured  servants  in  like  circum- 
stances, would  be  decided  by  private  international  law,  as  above 
distinguished  from  the  common  law  having  national  extent. 

But,  though  the  condition  of  a  minor  apprentice  was  cre- 
ated by  indenture,  and  was  similar  in  its  temporal  limitation 
and  some  other  incidents  to  that  of  the  so-called  redemptioners, 
it  had  a  totally  different  foundation.  The  relation  of  master 
and  apprentice  was  a  continuation  of,  or  substitute  for,  that 
of  parent  and  child,  or  that  of  guardian  and  ward.  The  power 
of  the  master  was  a  delegation  of  the  patria  potestas,  and  with 
the  right  to  service  was  associated  a  personal  duty  in  respect  to 
the  apprentice,  which  was  not  recognized  in  the  case  of  the  in- 
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dontured  or  piircliased  bond-somnt.  Though  generally  modified 
by  statute  law,  the  relation  waa  one  defined  and  recognized  by 
the  common  law  of  England :  and  while  it  had  a  local  character, 
in  being  intended  to  exist  only  in  certain  districts,  such  aa  coun- 
ties or  towns,  and  under  the  supervision  of  the  civil  authorities 
therein,  so  that  it  could  not  bo  said  to  continue  between  the 
parties  jf  permanently  removing  from  the  jurisdiction  in  which 
it  had  been  created,  yet,  as  between  parties  domiciled  elsewhere, 
the  right  of  a  master  to  control  the  person  of  the  fugitive  ap- 
prentice may  have  been  recognized  in  the  several  coionics  as  a 
right  at  common  law,  that  is,  the  common  law  of  England  hav- 
ing personal  extent. 


CHAPTER  VIII. 


OF  THE  PRIVATE  IXTEUKATION'AL  LAW  OF  THE  COLOSIAL  PKRIOD 
AFFECTING  CONDITIOKS  OF  FREEDOM  AND  BONDAGE. — THE  SUB- 
JECT CONTINUED. — OF  ITS  ACTUAL  EFFECT  OR  OPERATION. 

§  250.  In  the  j)rcccding  chapter  the  conditions,  created  by 
the  public  municipal  law,  have  been  indicated  under  which  a 
private  international  lav/,  affecting  freedom  and  bondage,  might 
exist  in  the  colonics.  It  is  now  necessary  to  ascertain  its 
actual  operation  or  effect. 

It  has  been  shown,  in  the  second  chapter,  that  tlie  private 
international  law,  like  every  other  rule  whicli  has  the  force  of 
law  for  private  persons,  is  known  or  promulgated  either  from 
a  judicial  or  a  lcgi.slativc  Kourcc  ;  being,  in  cither  case,  equally 
positive  law,  in  the  sense  of  the  ascertained  will  of  the  state, 
though,  in  ordinary  parlance,  the  tcnn  "  j>ositivc  law"  is  applied 
only  to  law  known  by  legislative  enactment ;  positive  legislation 
being  more  authoritative  than  law  judicially  ascertained,  only  in 
this,  that  it  is  a  more  dinjct  method  of  ascertaining  the  will  of 
the  supreme  source  of  law  on  any  particular  topic ;  but,  in  the 
natural  order  of  existc!ice,  the  law  judicially  ascertained  precedes 
positive  legislation,  and  alvmys  exists  as  of  necessity.' 

The  condition,  in  riy*pi;ct  to  freetlom  or  bondage  of  persons 
of  the  clashes  befoi*o  (I'jicribed,  having  a  »]oraicil  in  one  of  the 
colonics,  when  appearing  as  p.U^nK  vHtiiin  another  jurisdiction  of 
the  empire,  might  have  bcrsu  dtitcrmincd  either  by  legislation, 


»  At»{c,  §1  17,  2D. 
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having  direct  international  reference  to  such  persons,  or  by  the 
judicial  application  of  general  principles  of  international  juris- 
prudence. This  judicial  source  of  law,  for  the  reason  just  stated, 
viz.,  its  naturally  prior  existence,  should,  in  the  historical  order, 
ho  first  examined. 

§  251.  It  has,  however,  been  convenient  to  present,  in  the 
preceding  chapter,  the  legislation  of  the  several  colonies  having 
this  extent  among  the  statutes  which  operated  as  municipal 
(internal)  law.  It  consisted  principally  iu  statutes  limiting  the 
importation  of  negro  and  Indian  slaves  and  servants.  With  the 
exception  of  the  eighth  article  of  the  agreement  between  the 
New  England  colonies,  in  1643,  and  the  seventh  in  that  of 
1672,'  so  far  as  they  took  effect  as  private  laws.  No  laws 
appear  to  have  been  enacted  respecting  slaves  or  scr\'ant8  es- 
caped from  other  jurisdictions,  or  brought  in  by  their  ovtTiers 
without  the  intention  either  to  sell  tliem  or  to  acquire  a  domicil. 

It  would  have  been  consistent  with  the  view  herein  before 
taken  of  the  foundation  and  extent  of  two  systems  of  personal 
laws,  obLaining  in  the  colonial  districts  of  the  empire,  if  acts 
had  been  passed  by  colonial  governments  prohibiting  or  regii- 
lating  the  cntrj*  of  free  persons  of  African  or  Indian  race  domi- 
ciled in  other  colonies.  There  does  not,  however,  appear  to 
have  been  any  such  exercise  of  the  legisUitivc  power.  In  the 
earlier  history  of  th«  colonies,  there  w'crc  some  instances  of  local 
legislation  prohibiting  the  ingress,  or  compelling  the  departure 
of  persons  equally  entitled,  with  the  other  inhabitants  constitut- 
ing the  legislating  majority,  to  the  enjoyment  of  individual  and 
relative  rights  under  the  law  of  England.  Such  legislation,  in 
most  of  these  cases,  was  caused  by  the  ideas,  then  generally 
provalunt,  respecting  the  duty  of  a  politiwil  state  in  relation  to 
the  U'ligious  instruction  of  the  subject,  which,  soon  after  the 
extension  of  the  English  dominion  over  the  whole  Atlantic  sea- 
boanl,  and  the  manifestation  of  a  very  great  variety  in  religious 
belief  among  the  inhabit-ants  of  all  t]\e  colonies,  became  essen- 
tially motlificd.    And,  whether  the  colonial  governments  con- 


'  Anie.,  pp.  2G8,  269. 
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ceivcd  sucli  legislation  beyond  t]:cir  powers  or  not,  those  laws 
were  repealed,  or  fell  into  neglect. 

§  252.  There  arc,  probably,  no  oxtnnt  rcconk  of  judicial  dc- 
temiintttions,  by  the  colonitd  courts,  of  questions  relating  to 
status  or  condition,  having  tl\e  international  or  grwast-interna- 
iional  character  j.whi'^h  was  before  indicated.  If  the  eighth 
article  of  thn  agreement  between  the  Kew  England  colonics,  in 
1643,  and  the  Boventh,  in  that  of  1672,  may  be  presumed  to 
have  been  supplemental  to  the  unwritten  law,  it  might  be  ai^ued 
from  their  existence,  that  the  courts  in  thoBO  colonies  could  not, 
wthout  them,  have  maintained  the  master's  claim,  in  pais^ 
over  the  persons  designated  by  the  term  servants.  But  it  is, 
perhaps,  equally  just  to  infer  that  the  object  of  the  compict 
vas,  not  80  much  to  give  a  legal  exiKtcncc  to  the  right  of  the 
alien  owner,  as  to  facilitate  its  peaceable  establishment  by  giving 
the  local  authorities  power  to  adjudicate  on  a  claim  or  demand 
to  l>e  made  by  him  before  them,  in  the  first  instance  ;  and,  after 
the  judicial  establishment  of  the  right,  to  maintain,  in  his  Im;- 
half,  the  custotly  of  the  slave  or  ncrvant  while  within  the  limits 
of  the  forum,  or.  it  may  be  said,  to  deliver  up  the  slave  or  ser- 
vant to  the  master,  when  he  could  repass  the  territorial  limits 
of  the  forum.* 

§  253.  As  to  indentured  servants,  it  is  not  unlikely  that  a 
variety  of  pmctice  obtainsjti  hi  the  different  colonies  as  to  the 
intcrnsitional  recognition  of  their  relations  towards  the  persons 
claiming  their  w;rvices  under  the  law  of  another  jurisdiction. 
From  the  order  sent  out  from  England,  in  1633,'  the  Virginian 
order  in  reference  to  Dromond's  sers'ant,'  and  the  clauses  just 
referred  to  in  the  New  England  Articles,  it  may  be  inferred  tbat 
the  judicial  tribunals  did  not,  genonilly,  cousid^jr  it  their  pro- 

*  It  i%  1Q  hi  noliced  tlmt  even  if  (be  roktion  betmon  tlte  alien  owndr  nnd  («nranl 
or  »lav<!  WSJ*,  in  aJ»jp  colony,  rupported  b^-  Ihe  tsnwntt«n  primte  intcrnationitl  law,  j-ct  tho 
otrncr  could  not,  by  it  alon*,  raake  any  t-Aim  nj-ion  the  public  authority  for  tho 
d<tirery  of  iuch  icrvant  or  ilavc  Ho  would  have  tUo  right  to  »elxo  the  Iwdy 
fuch  servant  or  ilave,  (making  a  claim  in  ^iV,)  but  tlton  his  right  could  >jo  dctcr- 
tninod  upon  and  a  delivery  b«  made  to  him  only  in  lotno  action  brought  in  bclulf  of 
tha  nllogtd  Mrvanl  or  slave.    Under  the  compact  only  could  thero  bo  a  ddittty  on 

*  AMit,  p.  220,  noto  I 
»  Ahtr,  p,  231. 
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vincc  to  enforce  tlio  obligations  of  such  persons,  in  the  absence 
of  legislative  onaotriicnt.' 

An  has  bean  already  observed,  the  relation  of  minor  appren- 
tices to  their  mast^TS  may  have  been  at  the  same  time  judicially 
recognized,  in  case  of  the  claim  of  an  alien  master  to  a  fugitive 
apprentice,  nndcr  the  national  law  having  a  personal  extent  to 
subjects  of  English  mce.  But  it  is  highly  probable  that  tho 
articles  in  the  New  England  compacts  were  practically  applied 
to  this  class  of  jversons,  as  well  as  to  others  bound  to  a  ser^'ico 
for  yeare. 

§  254.  It  is  also  highly  probable  that,  \mder  the  New  Eng- 
land compacts,  the  terra  "  Bcn'ants"  was  taken  to  include  nc^ro 
*  slaves.  But,  .vhatcvcr  inforenee  might  be  drawn  from  this  for 
or  against  the  validity  of  tho  master's  rght  under  the  unwritten 
international  law,  there  can  be  little  doubt  that,  in  all  the  colo- 
nics, slavery  continued  to  be  judicially  supported  in  the  case  of 
negro  sli^ves  introduced  from  other  jurisdictions,  except  so  far 
as  such  introduction  may  have  been  limited  by  legislative  enact- 
ment ;  and  this,  -whether  such  slaves  were  brought  in  to  be  per- 
manent residents  or  were  only  sojourners,  either  accomjianying 
a  non-resident  owner  or  being  fugitiv  ss.  And  this,  it  may  l>o 
supposed,  was  the  case  even  in  those  colonics,  if  any  such  thcro 
were,  where  the  local  slavery  may  have  been  considered  tho  <jon- 
dition  of  a  legal  person,  as  contrasted  with  chattel  slaver)*.' 
And  even  in  Massachusetts,  if  there  was  a  time,  prior  to  tho 
Revolution,  when  no  domiciled  negro  could  have  been  held  there 
as  a  slave,  it  is  probable  that  the  relation  between  owners  and 
.slaves,  domiciled  ciBCwhcre,  would  have  been  judicially  main- 
tained. 

§  255.  Of  all  tho  cases  decidctl  in  the  English  courts,  which 
were  cited  in  the  fourth  chapter,'  that  of  the  negro,  Somerset, 

'  But  »inc«,  JR  the  ctvrHor  pcnwl  of  tlic  colonial  hUtory,  persons  tten  occAslotially 
bani4te4  from  aomo  one  of  tho  colonics  under  a  K'ntcnc«  to  bo  sold  m  servants  in 
romn  otlwr  colony,  it  was  evidently  prejwpposfd  tins  such  scatcucft  would  ba  recog- 
nized in  the  iatt«r. 

•  It  may  be  hifcrrv'i  that  ihU  was  the  csw,  Ixcanv*  tho  cjutr^ty  »ias  never  be«R 
auerted  in  the  cosea  which  have  occurred  since  that  period. 

•  Among  these  ini^ht  have  been  noted,  next  to  Butt*  r*.  IVtioy.  JJlr  Thomas 
Grtujlham's  case,  (1CS6,)  as  given  in  3  .Mod.  IL  120;  "  Ho  bought  *  nivv"uter  it  tho 
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is  the  only  one  in  which  the  question  of  freedom  and  servitude 
iippears  iia  one  to  bo  decided  by  private  international  law.  The 
circumatanccs  of  that  case  have  been  already  stated  in  the 
opinion  dcliverc;4  by  Mansfield.  The  master  and  slave  were 
recognized  to  bo  the  domiciled  inhabitants  of  a  colony ;  the 
master  having  done  no  act  by  which  ho  acfjiuired  a  domicil  in 
England,  and  the  power  of  tho  negro  to  acquire  it  separtitely, 
auimo  manendi,  by  having  the  intention  to  do  ao,  manifestly 
depuudcu  on  an  anterior  question,  TT-hether  ho  was  or  'was  not  a 
free  person.* 

§  256.  Two  Scotch  cases  are  cited  in  the  notes  to  the  xeport 
of  Somerset's  case,  in  20  Howell's  St.  Tr.,  from  Morrison's 
Diet,  of  Decisions,  vol.  xxxiii,  tit.  Slave.  The  first,  entitled 
Bhctldan  again&t  a  negro,  was  in  1757.  The  owner  proposed 
to  carry  the  slave  back  to  Virginia  and  brought  his  claim  be- 
fore tho  courts,  when  the  latter  refused  to  go.  Tho  negro  died 
before  any  decision  could  be  rendered.  Tlie  other  cose,  entitled, 
Joseph  Knight,  a  negro,  agaimt  John  Wedderbume,  occurred 
1775-1778.  The  negro  had  been  in  Scotland  several  years  and 
Imd  murricd  there,  still  rendering  scrviccjj,  but  after  claimed  to 
be  free.  On  pleading,  tho  master  claimed  a  right  either  to  his 
perpetual  service,  in  Scotland,  or  to  send  him  back  to  tho  plan- 
tations— Jamaica. 

Tho  case  being  heard  before  the  sheriff,  he  found  "  that  tho 
state  of  slavery  is  not  recognized  by  tho  laws  of  this  kingdom,' 

M'ej,  which  wa«  a  man  of  tlmt  country,  who  hnti  the  pcrfeci  shape  of  a  child  rtow- 
ingout  of  hi»  lir«HAt «« (in  escrwcwacy,  all  butllio  hcml.  ThU  man  ho  brought  hitlicr. 
tiS  expai^d  lo  Ute  jaght  of  lite  peoptfi  for  profit.  The  Itwlbn  tumcil  Chrtntitin  mi 
T0»  baptked,  a»<J  wa*  detained  from  Inn  asailcr.  The  roa»t«r  brought  a  kam'n«  rtplttf- 
i  inth.  The  »!i<!rff  rcMirtjefi  ihot  ho  bad  replevied  tlie  body,  b«t  did  not  say  tho  body 
I  whicJi  AVr  T/vmai  claimed  a  property,  whercniwn  he  wa*  ordered  to  «««nd  ht«  r«- 
5;um.  And  then  lh«  Court  of  Common  Pleau  bailed  him."  The  marginal  note  is: 
■ '  //oM*W  rtpirtftanda  lit-ifar  a  b'tfAit/td  infdtl  tkUiined  from  hu  imw/m" 

"  But  it  dQ«i  not  api>car  thnt  the  rAtwm  wan  ever  argnett,  or  tliat  tlio  court  gave 
t  nv  opinion  In  thi»  cftw^  ftjvd,  thcwfore,  nothing  can  bo  inferred  from  It."— Harifravo'ii 
20  Ho»-cU*»  St.  Tr.  55. 

•  See  antCt  not«  at  Uie  foot  of  pago  100. 

»  The  15  Geo.  8,  cap.  28,  (1775,)  l«  an  net  for  altering,  explaining,  and  amending 
i,;\ftra\  acts  of  tho  parlianient  of  ScoUand,  respecting  collier*,  coal-bearerss,  and  jtaitert; 
n'ciiCK  *'  Whereat  by  the  stftluto  law  of  Hcotland.  nji  explained  by  tlie  judg«i  of  tho 
c^mrt*  nf  law  tliero,  many  coliterii  Sic,  are  in  a  «tat«  of  «lavery  or  bondage,  bound  to 
!.'  e  collicri(jji  and  aallworki  where  tliey  work,  for  life,  traniferablo  with  the  colUorie* 
f.-.ii  snJtwcrks,  when  ih«  origlftttl  tuast«r«  have  no  farther  use  for  them  ;  and  wUcreai 


FORCE  OF  BRITISH  PRK0EDEKT8. 


333 


and  repelled  the  defender's  claim  to  a  perpetual  service."  On 
Ijcing  heard  before  the  Lords  of  Session,  the  court  "  were  of 
opinion  that  the  dominion  a«3umed  over  this  negro,  under  the 
law  of  Jamaica,  bciog  xiryust,  could  not  be  supported  in  this 
country  to  any  extent ;  that,  therefore,  the  defender  had  no  right 
t€>  the  negro's  service  for  any  space  of  time,  nor  to  send  him  out 
of  the  country  against  his  consent ;  that  tlie  negro  wa«  likewise 
protected  under  the  act  of  1701,  c.  6,  (the  act  for  preventing 
wrongous  imprifionment,  and  against  undue  delays  ia  trials,) 
from  being  sent  out  of  the  country  against  his  own  consent* 
The  judgment*  of  the  sheriff  were  approved  of,"  &c.* 

§  257.  Cases  of  this  kind  occurring  in  the  British  islands 
during  the  colonial  period  will  have  a  peculiar  value  in  indicat- 
ing the  relative  extont  of  the  various  personal  laws  prevailing 
in  the  British  Empire,  and  how  far  the  rights  and  obligations 
incident  to  the  personal  condition  or  statue  of  private  persons 
were  sustained  by  thera,  independently  of  the  territorial  limits 
of  the  local  jurisdiction.'  But  so  far  as  tho  several  jurisdictions 
of  the  empire,  in  determining  the  personal  condition  of  private 
persons  were,  towards  each  other,  in  the  relation  of  distinct  in- 
dependent nationalities,  these  decisions  will  have  had  in  the 
colonies,  only  the  force  of  foreigji  judicial  decisions. 

§  258.  The  so-called  rule  of  comity,  regulating,  in  the  forum 
of  jurisdiction,  the  international,  operation  of  foreign  laws,'  has 
been  described  as  being  always  operative,  except  where  limited 
by  local  statute  or  xisagc.*    It  may  be  thought  then  that,  jf 

pcwojvi  are  diteouragtii  and  prevented  from  Icarnlnff  %ha  art  or  busincM  of  collier*, 
Ac,  by  th«r  becoming  bowndi  to  tbo  coJHeriM  mwl  initwork*  f«r  life,  whero  lUey  «bnll 
work  for  the  ipacc  of  otM»  year,  &c."  From  wbiclt  loRgtuogo  it  vtoxM  npjwar  that  tlio 
t«rvitucle  oroso  from  judtciitl  cotutruotlon*  of  ihe  fittt  contract.  Thii  staluto  wn«  not 
•DfTicicntto  fre«  these  {>eo|}le,  anotltcr  bolug  iu  ITQQ.   S«o  Aim,  1  Barrtngton 

on  Stat.  1  Ilidi.  2,  «»t«  &,  In  M  «cl.,  Bttd  the  argtimeHt  In  Kwlght  a$tt.  Wcdiicrbtiroe, 
which  is  given  in  ^0  Ilowell'd  State  Tr.,  in  »ot««  to  Sonier<«t'«  ca$ti. 

*  1  Burge**  Ckjwia.  nix  Col  und  For.  Law,  i>.  74t.  BonwcU,  who  wo4  in  Edltt- 
buffih  At  the  <!.mflt  of  Argument,  1777,  «ay«  in  his  Lifo  of  Johiuon,  "a  grtnt 
majority  of  the  Lonft  of  $eMion  decided  for  Ute  negro.  But  four  of  tlteir  number,  the 
Lord  Pretldent,  !^}  KUiock,  Lord  Silonboddo,  aad  Lord  Ctitvi*tj;toQ  refolnt«ly  main* 
tained  iiw  lAxtMam  of  a  lialur,  which  ha«  been  acknowledged  iu  aU  age«  and  eountrle«, 
and  that,  when  (Vuedom  flourisWli  m  in  old  Greece  and  fiome."  And  on  a  {»reeedlttg 
pn^e  he  hn«  given  an  ej^gtunent,  dictated  by  Dr.  Johnton,  in  favor  of  tho  negro'*  free* 
dotn,  together  with  lomo  obiwnatiotu  of  hl«  own  maiotAiuicg  tlio  other  tide. 
»         §  243.  »  Antt,  §  68.  *  Ante,  §  123. 
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valid  at  all,  this  rtile  sltould  be  sufficient  in  itself,  and  escludo 
any  mle,  otherwise  derivcnl,  for  determining  in  the  fonim  the  in- 
ternational allowance  of  the  eflccti$  of  foreign  laws  j  and  that 
any  reference  to  foreign  precedents  for  this  purpose  k  either  su- 
perfiuous  or  inconsistent  with  the  mle.  This  may  ho  true,  and 
the  proper  doctrine  seems  to  that,  unless  the  foreign  prece- 
dents have  been  adopted  into  the  local  customary  law  by  some 
previous  judicial  action,  the  so-called  rule  of  comity  must 
control  the  action  of  the  tribunal.  But  since  the  judicial  appli- 
cation of  this  mle  involves  inquiry  into  the  personal  extent  of 
the  local  law,  as  being  either  limited  or  universal,  and  through 
this  the  judicial  recognition  of  a  universal  jurisprudence  or  law 
of  naitons  forming  part  of  the  law  of  the  forum,*  a  reference  to 
foreign  precedents  is  generally  indispensable  in  the  practical  ap- 
plication of  the  rule  of  comity,  where  local  usage  or  statute  is 
wanting :  and  hence  in  every  forum  or  jurisdiction  a  private  in- 
ternational law  is  formed  v;hich  may  Ijc  Juristically  spolten  of  as 
existing  in  or  among  all  civiHjsed  irtat.w,  or,  a  body  of  rules 
which,  being  known  from  the  custon^aty  j»iridical  action  of  many 
states,'  obtains  judicial  i^•cogmtknJ  in  any  supposed  forum  of 
jurisdiction.'  There  is,  at  Icawt,  a  constantly  increasing  pre- 
sumption that  the  primto  international  law  of  any  fortmi  cor- 
responds with  the  mlcs  received  contemporaneously  in  other 
countries  in  like  cases. 

For  this  reason  the  judicial  decisions  of  European  courts, 
during  the  colonial  period,  in  cases  concerning  the  international 
recognition  of  personal  condition  or  status  and  the  relation  of 
master  and  slave,  and  the  general  rules  received  by  them  in 
such  coses,  according  to  the  testimony  of  approved  jurists,  may, 
with  tlie  English  cases,  be  referred  to  os  illustrations  of  a  pri- 
vate international  law*  taking  effect  in  and  between  the  several 

'  Ante,  §§  89"-I0J. 

•  .^Brt,  §§  ao,  m 

'  A»  «ucl»  ii  i«  MwlseB  of  M  05dj»Ung  bdejMsndcJitly  of  tho  yflW  of  «omo  o»o  pjirticn- 
Inr  Mntff,  (Curti*.  J^,  in  10  Howaitl  It  594,  59fi,)  and  Uecsame*  tlio  upcwlttl  »«ycce  of 
tKBtU^*  llko  Story'*  Conftkl  of  Ltnw*,  Fo'llxn  Droit  iMtensalkn*!  IMve.ftadUio 
(mvtHi  votumo  of  Mr.  I  blUimore**  elatwrato  trflatiw  on  Interuatloa&l  Lftw. 

*  intemittional  law  U  here  suppowd  to  hava  etutmaty  ftxiitenc«,  proved  or  iUu»- 
tratcd  hy  foreign  juridical  authority,  tuKially  judicial  ood  jariiticnl   Forclgti  leffUi^i- 
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jurisclictions  of  the  emiMre,  so  far  as  tliey  were  in  similar  cir- 
cumataiiCGB. 

Tho  proper  force  of  tlieso  proco<l<>nts  under  an  applictition  of 
tlio  rule  of  comity  in  any  particular  jurisdiction  of  the  empire, 
and  as  being  evidence  of  iiilea  receivable  for  universal  jurispru- 
dence or  the  lato  of  nattoM,  will  be  separiitely  examined. 

§  259.  There  are  not  many  judicial  decisions  on  record 
which  can  bo  referred  to  as  having  had  this  kind  of  authority 
during  the  colonial  period.  Burgc,  in  Commentariea  on  Colo- 
nial and  Foreign  Law,  vol.  I.,  p.  739,  cites  from  Christinajus, 
decis.  torn,  iv.,  dccis.  80,  n.  4,  a  case  in  which  the  supreme 
council  of  Mechlin,  in  1531,  refused  to  issue  a  warrant  to  take 
a  person  who  had  escaped  from  Sjmin,  where  ho  had  been 
bought  and  legally  held  in  slavery.  Tho  reason  given  for  tho 
decision  is—"  propter  libertatis  pei-sonartun  usum  hie  per  aliquot 
seecula  continue  obsen-atmn."  Tho  same  case  seems  to  have 
been  noticed  jn  ZypoiJ,  Kot.  Bclg.,  1.  6,  p.  180. 

Gfoenewegeu,  De  Legibus  Abrogatis  et  Inusitatis  (1649,) 
L.  I.,  tit.  8,  is  another  authority  as  to  tho  law  of  the  Nether- 
lands on  this  point.  **  Quamvis  servos  habere  Christianis  nefas 
non  sit,  si  mode  herili  in  sei-vos  potestate  non  abutantur,  sed 
eos  secundum  Christianam  lenitatem  et  mansuetudinem  trac- 
tant.  Epist.  ad  Fhil.  Eplics.  6  v&rs.  5,  cum  scqq,  Cohs.  3, 
22.  m,  29.  1  Peir.  2,  18.  1  Corinth.  7,  20.  1  Timoih.  6, 1. 
Arim  de  Bcpuh,  3,  sect.  4  &  7,  ^  Pol  1. 1.  c.  4.  Servitutem 
taraen  adeo  exhorruere  majores  nostri  ut  uno  fermc  libertatis 
nomine,  utque  fama  Grrecis  juxta  ao  Latinis  monumontis  nmx- 
ime  celebrati  sunt  Germani,  teste  PhiUppo  Cttlverio,  Qtnn. 
Antiq,  1. 1,  c.  38,  in  princy  atquo  hinc  servitus  paulatim  ab  usu 
reccssit,  ejus  nornen  hodie  apud  nos  cxolevit ;  adeo  quidem  ut 
sen-'i,  qui  aliunde  hue  adducuntur,  simul  ac  imperii  nostri  fines 
intrarunt,  invitis  ipsorum  dominis  ad  libertatcm  proclamarc 
possint ;  id  quod  et  aliorum  Christianonim  gentium  moribus  re- 
ceptum  est,  vide  Cosiim.  vanAniweip.  (it.  38,  art.  1,2.  Grot.  In- 
(roduci.  L  1,  part  4^  ^2.  Gudelin  dcjurc  noviss.  M,  c.  4.  Pcnz, 

(ion  alto  may  he  disclftrator/  of  Uili  cu«tom«ty  law,  but  there  i»  a  pretiwapUoa  tlmt 
it  U  intondod  to  ha  tilteratlvo  or  suppletuentaty  to  somo  «up|>osed  deliQieiio;^. 
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c.  (ie  nudojur.  Qumty  n.  3.  Zypro,  noHt.  Jitr.,  I  6,  itt  I. 
Cbristin.  vol  4,  decta,  80,  n.  2,  e<  ^egg'.  Papon,  noimr.  3,  ?.  7, 
c?€!  d'  affmncliiy  prmc.  Cliarond.  Pandect,  du  droict  franc, 
I  2,  c,  2,  scc<.  margin,  droict  de  suite  nu  pourmiie.  Autumn, 
confer  de  his  qui  ad  cedes.  Monmc,  in  I.  19.  Denique  D.  ex 
qidbus  cans,  major.  Boer,  ad  cons.  Bitur.  tit.  1,  §  1.  Adde 
queo  cHxi  C.  de  Agricol." 

§  260.  An  occurrence  related  by  Wicquefort,*  is  sometimes 
cited  as  a  recognition  of  the  same  doctrine  by  Poland  during  the 
period  of  her  independent  existence.*   It  in  fact  only  shows  that 
the  estates  of  Holland,  t.  e.,  tho'govcmment,  were  willing,  in  fa- 
vor of  a  powerful  nation,  to  construe  the  law  of  nations  to  the 
prejudice  of  a  weaker,  and  in  derogation  of  the  rights  of  persons 
under  private  law,  as  explained  by  their  own  jurists.    A  certain 
Polo  left  his  own  country  and  went  into  Muscovy,  where  he  at- 
tached himself  to  the  suite  of  an  ambas-sador  who  was  to  pro- 
ceed to  Holland.    It  does  not  appear  that  in  Mu6co\'y  ho  had 
sold  hhnselfas  a  slave,  or  lost  ibc;  status  of  a  frCBtaan.*  Wic- 
qxiefort  says, — "  s'efitoit  retir6e  cn  Mcscovie  et  s'estoit  mis  i  la 
suite  dc  deux  Ambasaadcura  que  le  Gzaar  cnvoyoit  en  Hollande  : 
mais  son  deasein  estoit  dc  ne  retoumer  point  dans  im  pais,  ot 
tout  Ic  mondo  est  c-sclave.   II  se  dcroba  dc  la  suite  des  Ambassa- 
dsurs  ct  80  rctira  chez  le  Resident  de  Pologne  j  qui,  craignant  ce 
qui  lui  arriva  depuis,  le  fit  evader.    Lcs  Muscovites  cn  firent 
tant  de  bruit,  que  lea  Estats  de  Hollande,  aprC'S  avoir  fait  occu- 
j>er  toutes  lcs  avenues  do  la  raaison,  y  firent  cntrer  quelques 
officicrs      soldats  po\ir  foire  la  recherche  du  fugitif.    lis  n'y 
trouv6rent  personne,  et  cependaut  ils  firent  cet  affront  au  min- 
istrc  public  dia  roy  dc  Pologne."    The  Polish  Ambassador  may 
bo  supposed  to  have  held  that  a  slave  became  free  either  by 
being  in  Holland  or  by  being  within  the  house  of  the  repre- 
sentative of  his  native  country.    But  the  question  here,  appa- 
rently, was  one  of  allegiance,  not  of  personal  status, 

§  26L  Wicquefort  in  commenting  on  this,  thus  declares 

*  Ambamtlcttr  et  ees  Functiona,  par  RL  dc  WIequcfort,  vol  I.,  p.  418. 

•  1  Phimmore,  ?.  3t2. 

'  Aji  the  cow  U  cited  hy  (wnie  writers,  e.    ^IiilUinore,  I  c 
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tlao  French  law  in  such  caaea :  "  Le  Polonois  n'estoxt  point 
esclave  n6  du  Csoar ;  et  b'H  I'cstoit  devenu  en  allant  demeurcr 
on  Moscovio,  0  recouvra  sa  Hbert6  naturello  en  mottant  le  pi6 
dana  un  pais  qui  no  nourrit  point  d'csclaves,  et  oil  on  ne  devroit 
point  scavoir  ce  quo  c'est  quo  do  sorvitudc  ou  d'esclavago.  Lea 
J urisconsultes  Francois  discnt,  quel'air  do  Fiance  est  si  bon  et  si 
bC'nin,  que  d^s  qu'un  escIaTO  entre  dans  Ic  Boiatune,  mesme  ^  la 
suite  d'un  ambassadeur,  il  ne  respire  que  liberty  et  la  recouvre 
aussi-tost." 

Bodin,  in  his  Republic,  bock  I,  c.  5,  appears  to  be  the  oldest 
French  authority.  (Knolles'  tmnsl.  London,  1606,  p.  42.) 
"  But  in  France,  although  there  be  some  remembrance  of  old 
servitude,  yet  it  is  not  lawful  there  to  make  any  slave,  or  to  buy 
any  of  others :  insomuch  that  the  slaves  of  strangers,  so  soon 
as  they  set  their  foot  within  France  become  frank  and  free  ;  as 
was  by  an  old  decree  of  the  court  of  Paris  determined  against 
an  ambassador  of  Spain,  who  had  brought  a  slave  with  him 
into  Franco/  And  I  rcraGmber  that  of  luto  a  Geneva  rafuvhAut 
having  brought  witli  him  unto  Thoulousto  a  slavn  whom  ho  had 
bought  in  Spain,  the  host  of  the  house,  wuievstanding  the  mat- 
ter, persuaded  the  slave  to  appeal  unto  his  liberty.  The  mat- 
ter being  brought  before  the  magistmtes,  the  merchant  was 
called  for :  the  Attorney  General,  out  of  the  records,  showed 
certain  ancient  privileges  given  (as  is  said)  imto  them  of  Thou- 
louEO  by  Theodosius  the  Great,  wherein  ho  had  granted,  that 
slaves  so  soon  as  they  come  into  Thoulouzo  should  be  free.  The 
merchant  alledging  for  himself  that  he  had  truly  bought  his 
slave  in  Spain,  and  so  was  afterward  come  to  Thoulouine,  from 

'  Bynkonlioelc,  Dn  Jogo  CowpAtent  des  Ambtt««R4ear«,  (tnwilatod  into  French 
by  BarbojT&c,  Mtd  jpublUbed  in  hU  ediUon  of  Wlc^uefitrt'*  Amlm««ador,}  cb.  IS,  §  S, 
refen  to  Alberictu  uenUlit,  I>o  Jure  Belli,  Lib.  II,  sad  tbl4  pa«i«ge  la  Bodin,  for  tbli 
ca»o  of  fretting  fre«  in  Fraace  tho  aUve  of  an  AmbamJor.  Uo  ntfen  to  Kircbooer, 
(Legt&t.,  lib.  2,  c.  I,  nam.  238,)  u  ditamHroyit^  of  th!<.  Bynkenhoek  agrees  w!tb 
him ;  but  tbeir  objection  U  founded  on  tne  ptivUege«  granted  to  AznboHadora  bj  in* 
ternational  law.  Barbe^rao  aajra,  in  »  noto,  that  tho  deei«ion  wa«  oado— >"Kn  TCtta 
ie  rouige  roc&  en  Ftanco,  et  aDleunij  lelon  lequo)  un  etclaTti  dsvient  libre,  dits  qu'U  a  mi* 
le  pift  dans  m  Uffm  da  Vote:  le«  autcun,  dtk  par^Groenewegen,  utt  tegib. 
Abrog.  ad  tit.  Ini^t^  Jk  Au  fui  mi  ett  ab'mijuru,  p.  5.  Mtd»  Id  roselav^  en^qoutti 
^homme  appart>mant  &  rAmbas«adeur,  est  regardi  comiue  nVtant  point  dana  to  pais.** 
But  thiA  objection  to  it  make*  tho  precedent  stronger  b  the  naso  of  prlrate  perwaa. 

In  the  negro  ca««,  25  Ciuses  Col.  p.  12,  Loycel's  Ztutitntes  is  dted  tut  nentionlog 
the  stuue  or  a  timtlar  case  occurriBg  in  1571. 

22 
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tbenco  to  go  home  to  Geneva,  and  so  not  to  bo  l>ound  to  the 
laws  of  Franco.  In  tlic  end  ho  requested  that  if  they  would 
needs  deal  bo  hardly  with  him,  as  to  set  at  liberty  another  man's 
slave,  yet  they  should  at  least  restore  unto  him  the  money  ho 
cost  him :  Trherounto  the  Judges  answered,  that  it  was  a  mat- 
ter to  bo  consideiiid  of.  In  the  mean  time  the  merchant,  fear- 
ing lest  he  should  lose  both  his  dutiful  slave  and  his  money  also, 
of  himBclf  set  him  at  liberty,  yet  covenanting  with  him  tlmt  ho 
should  serve  him  so  long  as  he  lived."* 

In  the  French  edition,  Paris,  1577,  the  corresponding  pas- 
sage is  as  folIoTcs.  "Et  mo  sousvient  estant  en  Thoulouzo 
<iu'un  Giuovois,  y  passant,  Tai.  contraint  d'affmnchir  un  e«clavc 
iju'ii  avait  acheptc  en  Esp  igne,  voyant  que  k's  Capitouls  Ic  vou- 
loient  declarer  fnmc  ct  lihre,  taut  en  virtu  do  la  coustumc  gene- 
rale  du  Royaumc,  que  d'uu  privilege  special,  que  I'Empercur 
Thcodoze  Ic  Grand  leur  donna,  ainsi  qu'ils  di.*«iiient,  que  tout 
esdave  mettant  le  pied  en  TholouJie  etait  franc  ;  chose  toutc- 
fois  qui  n'cst  pas  vrai-semblable."' 

lu  thf  argtnncnt  of  the  ca«ie  of  Jean  Boucaat  imtX  I'lhan, 
ckimod  a?  the  slave.^  of  Verdelin  in  the  French  Oausu^i  Cel^- 
brc«.  tesi.  15,  p.  12,  a  case  in  m<?iitioned  as  having  occurred  in 
1552,  at  the  siege  of  Metz,  where  a  demand  liaving  been  made  by 
th&  Spanish  General,  for  a  slave  who  had  escaped  into  the  town, 
upon  Bl.  de  Guise  commanding  the  place,  the  latter,  "  fit  re- 
ponse  que  ia  fmnchise  que  I'esclavo  avoit  acquise  dans  la  ville 
de  Metz,  selon  Tancicnne  et  bonne  coutumo  dc  Fmncc,  no  lui 
penncttoit  pas  de  le  lui  reudm." 

» In  tha  original,  after  tU*  mtntiou  of  the  cmina  for  a  life  service,  i«  added— 
"  qui  c»t  ane  clto«s  r«!jettc«  co  terwd  dc  droit*' — tliU  oOTtareatly  lias  htxvi  overlooked 
by  \he  KngtUb  tramUtor.  The  meaning  U  prahabiji'  tliat  ntdi  a  contract  would  not 
be  trnfoiccti  hy  a  legal  tribunal. 

*  From  tm  temninitir  of  l^e  pa«)Uige  it  n|i|>ear»  that  tUe  autlto^<  donbt  doe*  mitr«- 
fer  to  the  wmcXtmt  of  the  raw,  l»ui  to  it«  origin ;  tlxat  li,  wHcthc*  it  wa*,  m  iwp- 
pw«d,  a  local  or  mucieipal  ra!»  rUrite^  from  a  >{>cela}  Imp^nal  decrte.  He  arguva 
that  m  Eoman  colony  toor  evtat  Kf"xtd  itsaV  em  bad  meii  a  {>riir!Ieg«  in  tit)  tim»«  of 
the  tiOhsiao  Etopire,  and  r«fn»  im  dedjion  to  tlio  tfctural  casum  6/  Jhmtu — "  taot  en 
Tirtu  As  Ia  cottitunift  gwotesls  da  l^yaam*."  'Hi*  laugaagd  of  the  otdiijaijM  of  TUou- 
lf«fc  U  given  by  Mr.  Ju*^  Caisnilarll  J9  Howavd,  i'J7,  aud  hit  argtiment  ml*  «i>oa 
tbc  daetn»e,  tlnw  rcptudiBted  Ujr  BodiB^— that  tlid  law  or  priocipJo  wa*  dcrivcsJ  from 
'*  *}»wclal  erdlna»>c*#  <»  cljartc**"* 

turn  otJwr  iiutaftce*  ara  cit«d  hy  M.  TriUattd  i'4  Ca«»4«  Ccl&bre*,  torn.  15,  pp.  31, 
82,  ri'  «.tawt  having  Iweu  declarfd  free  ia  TlMrtilnasc,  afte?  having  oicapcd  from  Si^tda. 
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Barrington  on  the  Statutes,  p.  254,  note,  says,  "  It  ap- 
pears from  Boulaiavilliew,  that  tho  qneation  was  fonncrly 
much  ngitat€4  in  the  French  court«  of  justice but  in  the  In- 
fftitutea  Cou8tumi6rc3,  (published  at  Paris,  1679,)  it  is  laid 
down  with  great  precision  that  a  slave  becomes  free  as  soon  as 
he  cntere  the  French  territories  and  is  baptized,  **  Toutcs  per- 
soimcs  sont  fmnches  en  ce  Boyaiime,  ct  si-tost  qu'nn  csclavo  a 
ati"jint  lea  naarches  d'iceluy  so  faisaat  baptisor  est  affranchi*' 

In  a  treatise  entitled,  Beniarcj[ut?8  du  Droit  Fran9oi8,  &c., 
4to.  Paris,  1680,  par  M.  H.  M.  Advocat,  p.  11,  commenting  on 
the  title  Dt  Jure  Pci-sonarum,  it  is  said,  La  France  n'admct 
point  de  difPt'rence  des  pen*ottnes,  e^avoir  d'cstrc  libre  ou  serf, 
car  par  la  loy  g{'u6mle  de  co  Koyaume  touteo  ies  personnes  sont 
libres  et  franches  ct  Ton  observe  le  premier  article  de  la  Cou- 
tume  de  Bonrg.  qui  ordonne  de  la  sortc.  C'est  pourquoy  quand 
un  serf  et  nn  esclave  so  rcfugie  en  France,  aussi-tost  qu'il  en  a 
atteint  les  marches  et  qu'il  s'eat  fait  baptiser,  il  est  affranchy."  » 

Atigentr6,  torn.  I.  p.  4,  is  another  authority  cited,  I  Burge, 
p.  738,  to  tlie  eftV.t  tlmt  slaves  on  entering  Fr?mc;e  became  free. 

§  262.  According  to  Heinccoius,  in  a  note  m  editor  io  1726, 
Lugd.  Batftv.  to  Vinnius'  Comraeutarica,  Lib.  I.  lit..  3,  the  law 
of  Gcvmany  differe<l  from  that  of  Franco  and  Ifonand,  at  least 
in  respect  to  fugitive  serfs.  After  referring  to  Bodin,  Charondas, 
Gudelin,  Zypao,  etc.,  as  authority  for  escaped  slaves  becoming 
free, — "  Itaque,  in  Belgis  et  Galliii,  et  servi  ipso  jure  libcri  fiunt 

'  h  h  to  h<^  obwmd  that  at  this  tlmo  «erfi!om,  us  the  condition  of  a.  Christian 
Europeau,  «tlU  «xi«tdl  in  Kranw,  The  author  of  the  work  Jairt  di*4  in  th«  text  euiis 
to  the  statomBat  there  quoted — 11  e$t  vn»y  qn'tia  lkwji;g«»»e,  il «  das  mart!ilU«W«.s 
qw  U  Franco  peut  ttj^Uer  adJ«ioi  t/ttboi,  o'tt*.  &  <lir«,  de*  novnmejt  tolieroent  attaches, 
ft  Id  tcme  (jtt'ii*  ontpri*  par  eratihitt$o«t«,  qu'lU  ne  la  peuTeut  qalltcr.  C«  qui  t»t  un 
M{)vc«  <1«  »srrtiu(k\'*  At)4  Bodtn,  tX  the  mugo  la«tdt«d,  sa^«,-~"  I  have  men  th«  Lord 
of  tho  Whito  Itock  in  Gasoongne  claim  to  uare  act  only  a  right  om  his  mautunised 
ruhj9<:taw  nnd  ahio  that  thojr  ^tttti  Itoand  to  trim  Itia  vines,  to  UU  his  grounds,  to  mow 
htsmoadows,  to  r«ap  and  thr«<h  his  com,  to  carry  and  wcnxry  whatjoover  h«  slioold 
coDiraand  them,  to  rtimir  his  AeaijtA  hmue,  to  ]mir  Ills  nmtoia,  and  also  ths  four  ae> 
eustotnitd  payments  usod  in  tliis  r«alm ;  bat  ahm  that  if  without  his  lea're  they  should 
chaogo  their  dwreUtng  place*  wltmin  they  wore  bora,  or  depart  oat  of  his  Und,  he 
mi^t  lead  them  home  again  in  «  halter;  unto  all  wlilch  the  aforesaid  ecnri'Xs  his 
m83>awil«!d  people  yielded,  savioff  unto  the  last,  which  hy  tt  decree  of  the  ParHttxtteat 
of  Thoulcwaio  was  cat  off,  as  p«iadl<??al  unto  the  right  of  liberty."  This  is  aottoed 
in  Armtwotti  of  the  negro  case,  vol  15,  Canf«s  CeUbt^ts  (od.  Amsterdam,  17G0,)  p.  11. 
See  Mammorte  In  Kncyc.  Fr.,  20  HoweU's  State  Tr.  p.  1370.  An  edict  of  tools 
X,VL,  1779,  was  for  the  abolition  of  this  kind  of  serfdom. 
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eo  adventat&ntcs.  Asi  m  Gennania  non  solum  dominis  con-> 
ceditur  ut  poBaint  homiues  proprioe  vindicarc,  ctsi  eo  profugerint 
ul}i  iUa  servitus  non  sit  rcccpta  (vid.  Dan.  Mevii  ConsU.  jurid. 
de  statu  ct  viudicationo  hominum  propr.)  vcmm  ctiam-quibuB, 
dam  locis,  ipso  juro  fiunt  sonri  quicunque  perigrini  eo  adveaiunt, 
cmorandi  ct  babitaudi  causa,  veluti  iu  Algonia,  ubi  ideo  wope 
auditur  paroemia  :  Die  Lti/t  macJii  eigen,  id  est,  ipso  aer  ho- 
mines proprios  facit.  Hcrt  de  liorain.  propr.  sect.  3,  §  3.  Talo  et 
olim  fuit  jus  Wildfangiatus  in  Palatinatu  electonili  ct  provinciia 
viciais,  de  quo  Londoi*p.  Act  Pub.  Continuat.  Lib.  10,  p.  126." 

By  tbe  private  international  law  of  these  provinces  then, 
the  peaceful  alien,  not  protected  by  some  special  treaty,  and  of 
whatever  condition  at  home,  was  regarded  either  as  a  stray  cliat- 
tel  which  the  lord  of  the  soil  might  appropriate,  or  an  enemy 
who  might  1>e  enslaved  ;  as  under  the  doctrine  of  the  early  Ro- 
man law.  See  Ante,  p.  151,  note  2.  The  passage  indicates  a 
disregard  of  all  private  international  law  as  a  protection  for 
alienF,  whether  bond  or  free.  The  right  accorded  to  feudal 
lords  of  reclaiming  their  serfs,  was  an  effect  of  a  law  prevailing 
as  b8t^vfeen  the  different  petty  sovereigns  recognized  in  the  con- 
stitution of  the  German  empire,  at  a  time  when  feudal  bondage} 
still  existed  in  the  respective  dctninionB  of  caciL* 

§  263.  To  the  Flemish  and  French  authorities,  before  cited, 
KO  far  as  ihey  justify  the  international  disiiUowance  of  the  mas- 
ters claim  of  ownership,  it  may  perhaps  be  objected  that  the 
distinction  of  race  which,  in  the  fourth  chapter,  was  described 
as  having  nlx>ut  the  close  of  the  iSth  century  acquired  recogni- 
tion in  universal  jurisprudence — the  law  of  nations — supporting 
the  chattel  slavery  of  Moors,  Negroes  and  Indians,  was  not  no- 
ticed, and  that  the  rule  given  by  these  authorities  should  bo 
taken  to  apply  only  to  European  serfs,  bondsmen  under  feudal 

•  In  Drcd  Scott'*  cue,  19th  IIowMd  105,  Mr.  Joutie*  Campbell  citci,  from  ti>» 
CBpUolories  of  Cbariemngno  a  rulo  for  tlic  reuclitlon  of  fugitlvo  zUre*.  Cb<Attel 
»)avef7  as  well  a*  mfdom,  was  probabi)'  then  prcralUng  ia  ail  tho  doiuLnio&a  of 
thi«  Kmp«ror.   See  Ante,  p.  159,  o.   Other  simllitr  latrs  of  that  tiino  tnight  have 

Lib.  44,  Car.  M.  et  I»«gob.  Imo  ot  Gniliehci  Skillm  Eepa  et  Frederic!  Imp.  ex- 
tant de  wrvls  fugitivU  oc««t!tntlone«  m  piae.  Nt^tp.  Std  ab  hoc  tempore  id  cit  A.  C. 
1213,  aut  non  malto  aecoa,  Chrittiani  le  motno  in  cerritnteca  redlgere  detieruut"  Ha- 
bcrui,  Prattctionit,  Lib.  I.  tit.  IV.  €. 
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lords.  In  the  caso  of  Jean  Boucaut  and  othein,  claimed  m 
slaves  by  Verdelin,  at  Paris,  in  the  year  1738,  (Causes  Cel^- 
brcs,  cd.,  Amsterdam,  1766,  torn.  15,  p.  30,)  M.  Tribaiid,  the 
advocate  for  the  owner,  endeavors  to  jit  the  extent  of  the 
general  principle  according  to  the  distinction  of  race  "  Lo 
principo  est  vrai  dans  Ic  cas  oil  tout  autre  csclave  qu'un  esclave 
n^gre  arrivera  dans  ce  Royaume." 

Two  instances  of  the  application  of  the  same  rule  to  Moors 
or  Mohammedans  are  given  by  the  Frocurcur  du  Roi,  advocate 
for  the  negroes,  in  llie  same  case,  p.  51,  "  Bans  le  Journal 
Chronologique  ct  Historiquo  del).  Pi'rrc  de  Saint  Romuel  on 
voit  qu'en  Tannfie  1571  unc  marcliaude  de  ITormandie  ayant 
amen6  a  Bordeaux  plusicurs  Maurcs  pour  Ics  vendro,  le  Parle- 
ment  do  Guyenne,  par  un  arrOt  solemnol,  lc3  mit  tons  hors  de 
I'esclavnge,  pareeque  la  France,  m6ro  de  libert6,  ne  permet 
aiicun  esclave."  He  also  relates  tluit  in  the  time  of  Henri  III., 
the  Mohammedan  captives  held  as  galley  slaves  in  a  Spanish 
public  ship,  stranded  on  the  French  coast,  were  set  at  lil)erty 
by  the  king's  decree,  and  sent  to  Constantinople,  notwithstand- 
ing the  protest  of  the  Spani.sh  ambassador. 

The  question  of  ownership  in  the  first  case  might,  from  the 
domicil  of  the  trader  and  her  intention  to  sell  in  France,  hi  said 
to  have  belonged  to  internal,  not  international  private  law  ; 
and  the  second  cannot  perhaps  be  properly  considoretl  a  judicial 
precedent,  since  it  wns  a  direct  exercise  of  the  sovereign  power, 
to  be  distinguished  from  tho  action  of  judicial  tribunals.* 

This  case  of  Boucaut  and  Verdelin,  which  was  argued  be- 
fore the  French  admiralty,  is  the  only  one  similar  to  that  of 

'There  is  an  Abr^'ftudo  la  Republiqua  de  Rodiii,  pablUljed,  Lcndoa,  1765,  chwJean 
Nonrso,  Ivfo  volume*,  IStno.  The  prvfaco  ha*  ho  tignatnre.  la  tbU  abridgtneiit, 
L.  1,  c.  9,  it;U  said,  "  La  France  •  •  cUc  a  mimts  Toultt  depuU,  que  tout  homine 
qui  ui^ttrott  lo  nted  lur  te^t  terru  Tue  Ubre  ih»  ce  moment,  teus  faire  attentiou  qu'tl 
est  contro  le  droit  tie*  gens  d  onkver  ^  I'tttrang^r  pa«ant  ct  liwitre  de  Tesclavo,  un  bten 
qui  lui  appartleut.  Les  tnjom  do  pemer  sont  do  mode  che«  les  Froncais  cotnme  les 
adjustments.    Lorsqu'une  opinion  ttdtlt  let  cspriu  ello  en  dcvtcnt  Vidok." 

There  Is  bo  sucIj  remark  in  the  unabridged  wlition,  i*arl#,  1577,  fo.,  nor  can  any 
«te>Uar  observation  be  found  in  KuoUoV  transkUon-  The  Abrfe^  appcwa  to  b*  that 
of  the  President  do  Larie,  which  ho  afbrwards  recAit  and  pubVuhed  in  l7GXi,  mint 
the  title — Dej  corps  politiqucs  ot  de  leurs  gottvememont*.  (See  Brunefs  Manuel  du 
Libroire,  Tomt  1,  u.  38G.)  From  which  it  may  be  i'lfcrtvd  that  ho  had  introduced 
much  of  his  own  thought  into  tho  abnsg6. 
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Somerset  and  to  the  Scotch  case  wliich  ia  recorded  as  having 
occurred  in  France. 

§  264  In  the  case  occurring  at  the  siege  of  Mctz,  the  liber- 
ty of  the  escoped  slave  wos  declared  to  be  the  legal  eflcct  of  the 
general  customary  law  of  the  kingdom — rancicuno  ct  Iwnno 
couturao  do  France.  In  tlioso  mentioned  by  Bodin,  occurring 
in  Paris  and  Thoulouse,  the  freedom  was  claimed  under  certain 
special  grants  to  those  cities,  declaring  that  slaves  escaping  into 
their  municipal  jurisdictions  should  thereby  become  free.  The 
slaves  of  Vcrdelin  were  also  in  Paris,  and  it  is  important  to  dis- 
tinguiali  whether  the  judicial  decision  in  their  favor  was  made 
under  the  cliarter  of  Paris,  regarded  as  a  legislative  act,  alter- 
ing a  rule  of  the  custoraary  uawritten  law  of  the  land,  or  was 
bajied  on  the  latter  and  general  principles  of  private  interna- 
tional law  therein  contained. 

Mr.  Justice  Campbell  in  Drcd  Scott's  case,  19th  Howard's 
Bep.,  p.  497,  after  citing  the  cases  mcntionetl  by  Bodin,  ob- 
serves, "  The  decisions  were  r^adc  upon  special  onlinauces  or 
charters,  which  contained  jMJSitivo  prohibitions  of  slavery,  and 
where  lil>erty  had  been  granted  as  a  privilege  ;  and  the  history 
of  Ptiris  furnishes  but  little  support  for  the  boast  that  she  was  a 
"  sacro-sancta  civiias"  where  liberty  always  had  an  asylum,  or 
for  the  "self-complacent  rhapsotlios"  of  the  French  advocates, 
in  the  case  of  VerdeliSj  which  tumised  tlie  grave  lawyers  who 
allied  the  case  of  S<>mer8et.*  The  case  of  Verdelin  was  de- 
cidetl  upon  a  special  ordinance,  wliich  prescribed  the  conditions 
on  which  West  India  slaves  might  be  introtluccd  into  France, 
and  wliich  had  been  disreganled  by  the  master." 

It  would  be  more  accurate  to  say,  that  the  daim  of  Veitle- 
lin  was  based  upon  a  special  ortlinanco,  &c.,  or  that  claims  like 
that  of  Vcrdelin  might  have  been  supported  by  the  sjK'cial  onli- 

*  5fr.  JmHm  CftxnpbcU  antl "  the  pjtxn  Uy>r\tn  who  argtM^4l  thccuw  of  Somerset," 
mny  iurt*  htul  good  cnnta  (o  undervalue  the  chMrttcter  of  I'ario  as  an  ajjlnio  for  iib> 
crty :  in  view  5"  tlic  act*  of  arbitrary  jjower  whUrh  had  oMtimed  there  at  various  time*. 
But  the  polUJcal  or  civil  iniifortuns  of  the  I'an^Iani  ha»  not  the  wlightcst  bearing  on 
thf  question  of  legal  ttatvt,  at  a  qae«tloR  of  int«nuitlonitl  law.  Compare  ante,  §  47, 
Bivl  note.  "  The  force  of  these  examples  b  not  wcakcneJ  by  tlte  reflection  that  tltey 
wrrv  furoUlie^l  bv  what  wa.«  at  the  time  on  undenlablr  despotic  state."  I  rhilliroore, 
p.  312. 
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nance.  The  case  was  decided  in  favor  of  the  freedom  of  the  no- 
gj-ocH,  upon  the  nnwiitten  or  common  law  of  I«' ranee,  as  in- 
dicated in  the  authoritie.«j  and  precetlents  before  cited,  taking 
elTcct  in  the  failure  of  the  master  to  bring  his  claim  within  the 
protection  of  |>08itivc  legislatioli — tlio  edict  of  Louis  XV., 
1716 — allowing  a  certain  class  of  French  colonial  subjects  to 
bring  their  slaves  into  France  under  certain  limitations,'  The 
detention  on  tlio  jmrt  of  the  master  was  sought  to  Iw  justified 
on  the  ground  tlmt  ho  Ixad  substantially  complied  with  the  re- 
quisitions of  the  edict  of  1716  ;  and  further,  while  it  was  ad- 
mittotl  tliat,  uirlor  the  customary  or  unwritten  law  of  the  king- 
dom, foreign  slaves  or  the  s'lves  of  foreigners  would  become  free 
by  being  brought  into  France,  it  was  also  urged  that  the  right 
'^f  the  French  colonist  rested  on  the  juridical  will  of  the  national 
sovereignty  expressed  in  the  edict  of  I^ouis  XIV.,  1615,  known 
as  the  Cotle  Noir,  and  was  therefore  a  legal  right  in  every  part 
of  the  French  empire  ;  that  the  edict  of  Louis  XV.,  1716,  only 
gave  additional  protection  to  that  right  in  certain  cases,  but 
ne%'er  had  the  effect  of  destroying  it,  and  that  therefore  no 
French  tribunal  could  refuse  to  recognize  the  right  of  such  colo- 

*  I'hsnforp  tho  Ungusgv  of  Mr.  JtuUc«  CtunpbeU  on  page  499  of  the  Report,  ia 
opeu  to  mnhirial  exception,  where  he  saj*>— "  Tlu<  Mtttotico  (io  SomonKt'*  ca«6,]  ia 
distinpitshable  rrom  thttc  cited  from  th«  French  courts  [vpptrsntlv  intcndinj;  *o  in* 
dtule  the  uuw  cf  Vrrdelin'*  alares]  in  this:  that  them  pontivo  prohibitions  exist«4 
Rgaitut  *larer]r,  nn4  th«  right  to  irecdom  tru  confvrrod  on  tho  Immigrant  slave  b/ 
pwtire  law ;  where lu  her*.*  &c. 

Hie  prexmhlo  to  the  edict  shows  that  the  prevailing doctrtna  lud  he«n  that  iu  such 
coseis  vlnres  became  frco  br  the  anfrritt«n  Inw,  "Comme  notu  aroos  iti  infonsi^s  quo 
plu»ieur.t  habitaaU  do  tiot  t4<^s  dc  I'Am^ri^ue  dcsireot  envojrcr  en  Franco  (^ttcSqn««-unt 
at  leurs  esckrcs,  poor  les  conlirmcr  dans  !»s  instructions  ot  daai  les  excrcucs  d«  ixoin 
religion,  et  poor  leur  fsiro  apprcndro  quelque  art  ot  metier,  dont  les  coloui«s  mcer* 
roicitt  beaucoup  de  DttlitiJ^  par  w  retoor  do  oes  ^kUtos*:  mois  quo  ces  habitans  craig* 
nent  qvci  les  csclavcs  so  pnrtcndent  cttv  libres  en  arrirant  en  France,  co  qui  pourott 
causer  aux  dits  habitants  uns  perto  con^dcrablo  ct  les  dctoumer  d'un  object  aussi 
picux  ct  imssi  utile."  Provision  is  then  made  by  Art.  3,  3,  that  the  colonists  m»j 
bring  with  them  dares,  ibr  the  purposes  mentioned  ;  being  rvquircd  to  obtain  pcrrol»- 
sioa  (ivm  tho  governor  In  the  coionr,  and  also  to  register  thems^ivcis  in  tho  district  of 
diicmbarkation  in  France.  Htc  Stli  article  is  as  follows,  '^^  Les  csclavcs  n&grtts,  de 
I'un  ct  do  TautN  sexe,  qui  ecront  conduits  en  Franco  par  leur  maitxcs,  ou  qui  leront  p«7 
eux  cnvojr&s.  no  {lourrout  pr6t>;ndre  avoir  acquit  leur  liberty  sous  pr«text«  do  Ujur  or- 
rirco  dans  to  Itojramoe,  ct  seront  lenus  de  rctoumer  dans  no*  colonies  qnand  lottr 
maltros  le  jugeront  h  prosoa.  Mais  faate  par  les  maitres  des  cuclaves  d'obserrcr  >es 
formalities  pro.'rritos,  par  les  preoidens  articloj^  les  dits  e»claves  aermtt  libre«,*et  ue  pour- 
ront  itro  nrclamts."  M.  Dcnisart,  Decisions  jKouioUe*,  lit  A'iyrM,  as  dltd  bjf  Mr. 
Ilargmve  in  20  lIowcU's  Suto  Trials,  p.  S«%  n.,  appean  to  ha\t(  considcrvd  tho  edict, 
In  protecting  tho  master's  right,  as  an  alteration  oi  tho  common  law  in  France. 
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oiBt,  wKfttever  isn^t  be  the  rule  of  private  mternattonal  \m 
contmced  in  the  oustomaiy  law  of  France  applicable  to  aliens 
and  iMr  slaves.* 

In  VJSS,  Frascisque,  a  mgto  slavo  bought  by  bis  loaster  in 
Hiiidostan,  was  brought  by  him  to  France.  Francisque  cMmed 
bis  liberty :  bis  master  contended  that  he  bad  caniMly  Ailfilled 
the  formalities  prescribed  by  the  Code  Noir ; "  it  was  answered 
that  this  law  only  afibcted  AlHoan  and  American  slaves,  and 
could  not  be  extended  to  the  East  Indies.  The  slave  obtained 
his  liberty.* 

§  265.  If,  then,  at  a  date  shortly  before  the' American  Revo- 
luUon,  the  practice  of  British  and  European  judiclsl  tribunals 
and  the  writings  of  private  Jurists  indicated  any  rule  respecting 
the  international  recognition  the  right  of  an  alien  owner  and 
the  co-rcktive  obligation  of  his  slave  eidsting  under  the  law  of 

f(M6l«v«  «Q  Fmaee,  «t  (|Qk««i<(»o  a  tab  UjM  itaa  os  Rerjnutms  Ml cntiM  4« 

|«{ikI{«  «it  fm  dMU    M*  <mS»  D%ro  wnrivcfft  detuioe 

Eojftomc"  Bat  Iw  tlum  pracMsu  x  Kmd  «neiq)tloci  fttiifc«r,  tnpljrbw  it  onljr 
toitovetdonldtodlBtlw  Fmtth  tXikmUvh  tl»  tkm  m«  «irett  ftiloviM  riA%  to  » 
Fhtnei  mmima  mMo^  In  ibc  ttiniplom  irUfa  mr^m  wtiom  bo  liiottU  cmmb  to  l>e 
bit  «l*v«k  "Pftr  «xe»p)»,  qa'oB  (Min^Kcr,  «t>*«m  »%ocla»t  Fraocoi^wri***  dteiut «« 
Bogpsmne  «f«e  4«i  «umHS«i  q[it*Q  pritMMkm  ^  m  m^imt  mt^rn  E^agmi,  am^ta 

tsblftTes.**  And  to  tb«  ituw  m«t  im  p.  its. 

i  JPbtUimcm'i  X»t«nMl.  law,  p.  SIS;  citing  Dcaitai^  Dticiiioitt  Koanliei,  torn 
p.  40CI^  iSk  JUigns,  n.  4S. 

¥timmi»vi&»fUmlS*MAWmii>h  wOhitH^mUBh  It»vft MlrMdhr been eitad, 
Happetn  ^  Uts  cooditioii  «r«)>idlot8  itomy  was  lAwfUi  iii%«la  «od  PtiDn^  da« 
riiw  16th  ITlli  «est«2ies.  Abidnttt  ^ftvem  «•  ft  eoiit{lti«Ei  iSMn&  (Urn.  m&(m 
or  tmOaet,  xcMgiM  la  Im  Sitfo  Pui^  (A.  D..  1S08X  Pwt.  IVh  lit.  3!«' 
t  l'~>**Soa  t»«iiMacrM  do  dterroi:  U  primem  ot  d«  lot  qoe  eoUru  «a  titmpo  do 
Mjreodo«iMnB%o>  dolofe;  Uteeondft  wdo  lot<itto  luuMtndelMdkrrM:  Uk 
toioetft  M  diutn^  i^miBo  quo  o>  Ubio  oo  d(9Ui  Tcndor** 

Fnm  ttto  foSlow^it  woeM  oj^pttur  Aat  tlavety  bed  becocoo  ttnktiown  (n  &ia«l«li 
iaw,«xoe{4i»UM>coMitieB  (tf  »  BMpro  domldlod  in  tbo  I<^^  Amo  and  H«um&i. 
iMtitetco,  &«.  J<Anitoa^i  tros^  or  M^o  6th  «d.  Boo^  *'Withi^nird 
loUi(^dTllite(eoreif«dta^»iiiMtneeamid«red.  luUitnil  borawltkclsof  th^ 
IthifllmaKMidM  oUmoor  KH%^  8,  w»oblot,pmoos  vBtitkd  totbo  righto  of 
iwbuI^(md«botX  )n%bts  (coSalknw)  wnd  i^ktMaiti  t  S,  m  tftjnen  and  «ccIoik»> 
tk«.  Tho  dtnundSoB  tato  fhw  tatn  and  atsvei,  which  to  Iboad  in  our  law  p.  4«  tit. 
81  and83,S«tiot  mwobMU^or  acluKwlod^  wiIoM  tQthenO' 
ojr«d  ia  tho  ladicain  wnUngthe  ulooi,  w  bald  In  tiavoty  bj  jvivate  {&< 
dii^K  boteren  at  mnidttblt  dicaautaooo,  It  U  for^t  to  this  tnmtljc.*' 

In  Demtuu^  <rtgn>  mraj  would  probobltjr  bavo  been  rocogtxl«d  tUMier  tho  oodo 
of  (%iiitiaB  v.,  thvad/  dted,  Antt,  p.  891. 
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their  domicU,  that  nUe  was,  it  would  seem,  that  in  a  country 
wherein  the  condition  of  shivery  could  not  exist  as  an  effect  of 
the  internal  or  local  law,  or  wherem  no  domiciled  subject  of 
whatever  race  or  complexion  could  he  held  in  slaveiy,  the  co- 
relative  vtghts  and  obligations  of  masters  and  slaves,  domiciled' 
in  other  countries,  could  not  be  protected  and  enforced  by  the 
judicial  tribunals  of  the  forum. 

§  266.  A  passage  has  herein  been  noted  from  the  President 
de  Lavie's  Abr^g6  of  Bodin's  Bepublic,  in  which  the  author 
of  the  abridgment  says,—- objecting  to  what  he  admits  was  the 
judicial  practice  in  France, — that  it  is  contmty  to  the  law  of 
nations  to  toJce  &om  the  stranger,  passing  through  the  country 
and  being  the  master  of  a  slave,  a  property  (un  bien)  which 
belou]^  to  him. 

If  any  other  juristical  authority  of  an  earlier  date  tlmn  Som- 
erset's cose  is  extant,  thus,  in  terms,  maintaining  the  cl^m  of 
the  owner  when  in  a  foreign  country,  it  seems  to  liave  escaped 
the  oljaervation  of  the  jurists  whose  research  has,  since  that 
time,  been  directed  to  these  inquiries. 

There  ore,  however,  certain  passages  in  the  treatises  of  Gro- 
tius,  Puicndorff  and  Vattel  which  have  been  cited,  in  recent 
cases,  as  sustaining  the  same  doctrine ;  the  doctrine  thus  enun- 
ciated being  at  the  same  time  mpptmd  io  operate  m  ^mtwte 
Uiw  ;  that  ii^  a  rule  by  which  the  rights  and  duties  of  private 
persons  might  be  determined  by  judicial  tribunals. 

These  writers  must  be  taken  to  have  been  of  no  less  authori- 
ty shortly  before  the  date  of  Somerset's  cose  tlian  thoy  arc  at 
present,  and  it  is  now  proposed  to  examine  here,  what  the  doc- 
trine is  wliich  they  support,  and  how  far  they  may  have  con- 
sidered it  applicable  to  questions  of  personal  status.* 

§267.  These  authors*  it  will  be  recollected,  proposed  to 
write  of  the  law  of  nations  regarded  as  that  rule  of  which  na^ 
tioas,  in  their  political  personality,  are  the  subjects ;  being  a  law 

• 

♦  Pofejilorflri  TmU»  da  Jaw  Nat  «t  Qtn^  wm  iwlillAed  abotil  16T2, « l«u»U. 

work  of  Viftt«el  «n  llw  Law  of  Nfttlom  Sm  wpmni  (n  17S8{  a  poftlramont  edIUoo 
Willi  tfcd  •tttbor't  mkntucrijpt  ootM  m  1779.  Tltotirittdpa  EnglMi  ww  tnibUdi* 
«d  In  1797. 
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in  the  imperfect  souse.  Tho  righta  wHch  they  define  are  rights 
hclonging  to  nations,  in  respect  to  other  nations  and  their  su1>- 
jectn,  and  the  duties  are  the  dutioii  of  nations,  towards  other 
nations  and  their  suhjects. 

This  is  more  particniarly  true  of  Vattel/  whoso  writings  are 
most  roHed  upon  in  maintaining  the  doctrine  ahovc  stated. 
The  passages  in  his  treatise  which  have  heen  cited  to  sustain  it, 
are  in  Book  II,  chapters  S,  9,  and  10 ;  on  reference  to  which  it 
will  ho  scon  Uiat  ho  holds  it  to  he  tho  duty  of  every  state,  under 
the  law  of  nations,  to  rJlow  the  subjects  of  other  states  a  transit 
or  passage  tlurough  its  territories  with  their  property,  and  that, 
correlativcly,  the  subjects  of  any  one  state  have  a  right  to  pass 
through  the  territories  of  other  states,  with  their  property. 

This  right,  in  the  citiscns  or  subjects  of  any  one  state,  he 
describes  as  existing  in  two  conditions  or  degrees ;  corresponding 
to  two  different  degrees  of  duty  in  aU  other  states,  thus — 

a.  There  is  a  right  in  private  persoas,'  founded  in  their  ne«- 
cc^tics  or  circumstances,  which  makes  it  the  imperative  duty  of 
a  state  to  allow  strangers  to  enter  and  leave,  and  sometimes  to 
pass  through  its  territary,  and  to  carry  with  them  such  property 
as  may  be  necessary  for  the  objects  in  respect  to  which  their 
entry  or  transit  is  acceasaiy." 

b.  There  is  a  less  perfect  right,  arising  out  of  circumstances 
in  which  a  less  imperative  duty  is  laid  by  the  law  of  nations 
upon  states,  requiring  them  to  allow  what  Vattel  denominates 

innocent  passage "  to  strangers  and  their  merchandise,  even 
when  no  such  necessity  exists  as  in  the  foiiner  case ;  thus  giv- 
ing a  correlative  right  to  such  strangers,  to  enter  and  leave  or 
to  pass  through  the  territory  with  their  property.* 

*  Sm  Vattd,  Pr«UmiiMtric%  $§    2, 8. 

*  Thei  pwm»  tpokmxcthitt  »m  jpHrate  ifilKvMtiAU ;  «  lug6  {uut  of  tbo  disco** 
Aotm  of  Um  ol4er  writwn  on  the  right  of  ttwoAi,  rdm  ta  ibt  pMmm  of  Aitolu  imd 
boaim  of  men  buTiag  »  ptditkal  vmly  and  sotlotwl  cluunw^.  Vti£,  B.  lit,  c  'B,  % 
B;  Grotitta,  Q.,  e.  3.  Vattel  «Jm  $^oak*  of  «uib  ewm,  KIL,^  nG>I3<,  in 
db.  XX. 

*  Vnttd,    IK.,  f      b  du  IX.,  $  IS^  la  ok  X. 
*Vttli^B.II.,  1$  ISM,  inch. X 

PaftwL  B.  lUn  8»  " Amoi^  tbm xtmtitn  of  b«nnlef9  jptofit  wiildlt  m- 
ture  cofngM «» to  aUow^bMly  to  «ll  men,  Cttotim  reckoaa  tbo  {Hsmttiiiw  good*  lutd 
nuMokeuid&e  to  be  eutied  tturoogb  ottrdomblooi.*'  Pofeadoiff  aitd  Grolla*  M«m  to 
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§  263.  Tho  extent  of  the  right  of  strnngers  tindar  tliia  nile 
is  iViiiher  defined  by  Vatte),  when  ho  shows  what  the  etate,  in 
view  of  its  duty  in  this  inspect,  m&y  not  do,  and  from  what  por- 
tions of  the  ondinary  powers  of  soveittgnty  snoh  strangers  are 
exempted.  Thus  he  says  that  the  stranger  is  still  a  memher  of 
his  own  nation  and  treated  as  such^  (B.  II,  §  Kfl :)  the  state 
cannot  claim  any  power  over  the  person  of  the  foreigner,  that 
is,  to  detain  his  perron  within  itc  territorial  dominion,  except 
where  ho  violates  its  kws,  (§  108 :)  it  cannot  require  of  him  those 
peraonal  services  which  it  may  reqtiire  of  its  own  citizens,  he  is 
not  subject  to  those  **  laws  which  have  relation  to  the  title  of 
citizen  or  subject  of  tho  state,"  (§  101,)  that  is,  the  law  which 
determines  the  rights  and  duties  of  private  persons  in  a  relation 
between  them  and  tiie  state  regard^  as  their  sovereign*  "  He 
cannot  indeed  be  subject  to  those  burdens  tliat  Itavo  only  a  reia- 
tioa  to  the  quality  of  citizen,"  (§  106  ) 

And,  as  regards  the  duty  of  the  state  towards  tho  stranger 
in  relations  with  respect  to  things,  the  state  docs  not  acquiie 
over  the  property  which  he  lias  with  him,  nor  even  over  what 
he  may  tbere  acquire,  the  same  |)owcr  which  it  has  in  rcsj)cct 
to  tho  property  of  a  citizen,  (§  109.)  The  property  which  he 
brinp  with  him  does  not  cease  to  belong  to  him,  merely  on  ac- 
count  of  lus  having  come  to  a  foreign  country,  (§  109 :)  the  state, 
in  reference  to  which  he  is  an  alien,  oannot  take  it  away,  nor 
attach  burdensome  conditions  to  its  poiKOimion  or  enyoyment  ^ 
and  he  is  not  subject  to  pay  ordinary  taxes  levied  on  ciileens, 
but  only  such  as  are  laid  for  public  improvements  of  which  he, 
in  common  with  the  citizen,  has  the  benefit,  such  as  tolls,  on 
rivers  and  roads,  harbor  dnties,  &c>,  <§  132-144)* 

Kot  only  Is  the  right  of  the  stmnger,  as  a  private  person,  to 
be  respe«led,  but  his  property  is  to  be  regarded  as  p^  of  the 
wealth  of  the  country  of  which  ho  is  citizen,  §  104, 81 :  in  con- 

(waA  tite  ilj^tos  «g()tt«r»l H^t in  nU  mtrnkiBdl  to  ia«  tiio  ««rtli  fw  vaxpom  oTcom* 
omoe,  mA  tiiejr  Unit  Uw  vkfat  of  lititijj^og  m»f/txif  to  c«im  wbcra  U  it  bnmgfit  for 
gftln.  I*«r«»Mr«^MCti  Vbm  bqaliy  wfiH  ln«  {mfniotjr  of  mMrkett  ^l4e  to 

t&sn  mmctdii  bdng  ftboo&tlged  to 

huy  Wi         to  dtivmiodljir. 

'  Aad  rtd*.  B.  IIX.,  0. 3«  §  6,  dUoinw*  tUo  ctttcsstioa  of  hrlts  on  fMiIng  rlr«n  mod 
t«rftlta ;  ittch  u  titn  !Hni«h  SooimI  levies. 


348  T!7TEIlKATIOKAl4  8TAKDABD  OF  PROPERTY. 

Beqnenco  of  vrhlch  its  pwisession,  after  bis  decease  in  tlie  forcigrt 
countiy,  is  to  be  determined  not  by  its  laws,  but  by  those  of  tbo 
former,  (§  109-113.) 

§  269.  No  mention  is  made  of  slaves,  property  or  other- 
wise, by  Tattel :  but  taking  the  term  "  law  of  nations/'  as  used 
by  Lavie,  to  be  equivalent  to  the  same  term  as  used  by  Vattel, 
i  e.,  as  A  law  acting  on  nations  as  its  subjects,  the  proposition 
of  the  former— that  it  is  contrary  to  the  law  of  nations  to  take 
fifom  the  stranger  a  property  which  hflongs  to  him—is  equally 
maintained  by  the  lottc^r. 

But  to  whatever  degree  this  maxim  may  limit  the  power  of 
a  state,  in  reference  to  strangeis,  there  must  bo  some  standard, 
incltJdcd  in  the  nUe,  of  what  is  and  what  is  not  proj^rty.  The 
duty  of  the  state  and  tho  correlative  right  being  created  by  in-, 
temational  law,  a  law  acting  on  nations  as  its  subjects,  the 
standard  of  property  or  tho  defimtion  of  nroperty,  must  bis  one 
included  in  that  hiw.»  And  so  far  as  these  writere,  PufendorfT, 
Vattel,  and  others,  are  relied  on  as  tho  authority  for  the  rule, 
their  definition  or  description  of  property  is  rccdvable  in  inter- 
preting the  rule. 

§  270.  Now  Vattel  and  PufcndorflT  are  among  those  who 
assume  the  existence  of  a  law  of  nature ;  that  is,  a  law  which 
they,  individually,  derive  a  priorif*  which  they  declare  is  tho 
law  binding  on  all  mankind,  and  they  define  tho  kw  of  nations 
to  be  the  same  law  applied  to  nations^  states,  or  inde|>6ndent 
sovereignties,  as  its  subjects.*  It  would  appear  therefore  that 
tho  opiniott  of  these  authors,  as  to  what  is,  or  is  not  property  by 
the  law  of  nature,  must  be  received  in  applying  a  rale  stated 
by  them  as  acting  on  nations  as  its  subjects.  If  these  authors 
do  not  recognise  men  as  things  by  the  law  of  nature,  or  if  they 
declare  that  all  natural  |>erson8  have,  by  tho  law  of  nature, 
rights  which  are  inconsistent  with  the  legal  quality  of  ^/itrt^« — 

*  Kotltlng  tidng  Mid  Is  imply  that  it  U  4et«mlite4  bjr  the  MtiooAl  Uv  of  « 
liwfiii  9i»tfh  Ttw  cHtcT  m  {» Ibumoro  {ndejp«Rdleat  both  «of  tho  criterion  of  ptimcrt/ 
to  t«&  «tat«  whenitn  ilto  dblmiutt  U  a  forcigoer,  ood  th«t  who«9  cltium  or  tuibjMt 

*  Comjp«re  mat,  p.  IS,  not*  4. 

*  VAtt4  Mm,  SS  4,  & 
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the  objects  of  action,  or  objecta  of  i«)bi9C8«oii  and  property- 
then  no  nation,  as  a  subject  of  tlio  rule  above  stated,  is  bound 
to  recognize  any  natural  person  as  a  chattel  or  thing,  the  object 
of  properly  or  jKMScssion.  Vattel  makes  r.*)  mention  of  shiTcry 
in  his  works,  and,  in  sec.  4  of  the  Preliminaries,  says  :  It  is  a 
settled  point  with  writers  on  the  natural  law  that  all  men  in- 
herit from  nature  perfect  liberty  and  independence,  of  which 
:hey  cannot  bo  deprived  without  their  own  consent."' 

§  271.  This  criterion  for  doteimining  whether  Vattel  and 
Pufendorif  intended,  in  using  the  term  property  in  a  rule  of  in- 
ternational law,  to  recognize  property  in  slaves,  should  be  suffi- 
cient to  divide  question  so  far  as  the  rule  rests  upon  their  au- 
thority. But  if  the  rule  is  received  independently  of  any  par- 
ticular jurist,  and  if  it  is  proper,  in  matiero  of  law,  to  reject  all 
a  p*ion  statements  of  a  law  of  nature,  still  a  standard  of  what 
is  or  if,  not  proj^erty,  embraced  in  international  law,  must  some- 
whon-  exist.  This  can  only  be  the  law  of  nature  derived  a 
j)08tcrhrif,  or  those  definitions,  rules,  maxims,  d;a,  which,  in 
point  of  fact,  have  been  recognised  by  nations  (whether  they 
ought  or  ought  not  to  be  so  recognized.)  And  this  is  notlung 
else  than  universal  jurisprudence  or  the  Imo  of  mlionSf  in  that 
sense,  wbich  may  enter  into  public  international  law  as  well  as 
mtojprivaU  international  law.* 

This  law  of  naiionSf  universal  jurisprudence,  is  changeable  ; 
80  that  the  applicability  of  the  rule  above  stated  to  a  question 
of  jxsrsonal  condition  or  status,  ut  the  time  referred  to,  would 
depend  upon  the  question— whether,  in  point  of  fact,  the  dtattd 
slavery  of  natural  persons  was  or  was  not  customarily  ]«cognized 
by  nations  in  their  respective  municipal  (national)  laws. 

§  272.  It  will  bo  seen  that,  in  this  vicw^  tbe  question  of  the 
right  of  a  stranger  to  hold  slaves  as  property  or  chattels,  under 

*  Pi^en4(^e«i)jd;<I«ri  tb*  kigii!  natura  of  Anxttr  rtre  foUy  in  B.  lU^  c  3,  f  6. 
K  Vt,  0.  8, 11  3,  S,  taliii^IlM  mm  timi  niWm  Mtnittbg  t£tt  UwfB)n«»  bon> 
d«g*oraI«i«qrariM«I  pttrtowt  In&]V.fe.  4«  tmikw  oTilwoiifbsf  4omij>^^ 

bcaMarlbttll  to  fanmm  cMiBpACtCNrlmtllntloa;  wit|  it  mwlMi  B9tk«d,  U»tk« 
lh«rfl  a»MJM  lltt  Hght  tfftbnu  prqwri^'  m  qipoMd  foeommoiilQr,  not  tha  diMiaeiko 

of  DKMWrtV  fraUD  BtStUA 

*  Qmptn  4mte,  |f  10;  M,  49}  nadi  Me  1  FhUU»or»  Int.  taw,  §  938,  ud  Ap> 
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tho  rolo  Imd  down  by  Vattel,  in  almost  idontical  wit!i  ih&t 
wMoh,  it  haa  bcrmn  bocn  imppotcd,  'vrould  havo  existed  in  tho 
diffcreot  parts  ol  tho  British  ompiro  dnriiig  tho  colonial  i)oriod  ; 
— ^whether  tho  right  of  tho  master,  of  British  roco  or  descent, 
in  respect  to  his  Alrican  or  .Indian  shivo,  was  a  common  Iaw 
right/'  or  incidental  to  tho  common  right  of  property  and 
to  be  supported,  as  such,  in  eveiy  part  of  tho  empire.  In  e&ch 
case  the  question  is  of  the  recognition  of  slaveiy  in  imivenial 
jnriapiiidenee,  the  historical  law  of  nations. 

The  support  given  to  aluTeiy  by  this  international  ruie  of 
iramttf  considered  in  this  connection,  will  therefore  be  hcrein- 
oftf^r  ascertained,  when  pursuing  the  inquir)%  how  far  slavery 
could  bo  supported  by  rc«ogniUon  of  tho  common  law  right  of 
Uie  master. 

§  273.  But,  aside  from  this  question  of  what  shall  or  shall 
not  be  considered  properii/f  Yattel  does  not  say  that,  in  conse- 
quence of  the  state's  duty,  created  imder  international  law,  the 
law  of  the  state  will  not  affect  the  stmnge?  in  his  person  or 
property  ;  or  tliat  his  relations  towards  other  persons,  either  in 
respect  to  persons  or  in  respect  to  things  will  not  be  affected  by 
the  law  of  the  st«te  in  which  he  is  found.  On  the  contrary,  he 
sttitcs  that,  with  the  exceptions  already  mentioned,  the  general 
private  law  of  the  forum  applies  to  strangers  as  well  as  citizens, 
or  as  he  says,  *^  the  gonend  laws  made  to  maintain  good  order 
and  which  havo  no  relation  to  the  title  of  citizen  or  of  subject 
of  the  state,"  &c.  (B.  IL,  §  101.)  And  although  in  this  phice 
tho  thought  of  tho  author  was  principally  directed  to  thai  part 
of  the  laws  which  maintains  good  order  by  a  system  of  police 
and  punishment,  yet  tho  whole  passage  shows  that  in  these 
"  general  hws  ''  he  intended  to  include  that  law  which  decides 
on  tho  piosisession  and  security  of  property,  or  what  is  sometimes 
called  "  the  law  of  mcum  et  tuum." 

In  the  next  section,  (§  103),  Vattel  declares,  "  For  the 
same  reason,  [i.  e.,  tliis  subjection  to  the  "  general  laws,"]  dis- 
putes that  may  arise  between  foreigners  or  between  a  foreigner 
and  a  citizen,  are  to  be  determined  by  the  judge  of  tho  place, 
and  accordmg  to  the  laws  of  the  place." 


RULE  OF  TRANHIT. 


351 


§  274.  Thus  far  in  thia  inquiry  into  tho  doctrines  of  thcRe 
foreign  publicists,  tbe  ngbt  of  tho  stranger  has  been  ix>ni$i(i(!irod 
as  one  existing  under  public  intcmntiouol  law,  or  in  other  wonls, 
as  a  right  corfilativo  to  a  duty  on  tho  part  of  the  state.  But, 
according  to  tho  principles  which  have  been  stated  in  tho  first 
and  second  chapters,  these  duties  and  their  corresponding  rights 
are  not  within  the  sphere  of  judicial  tribunals,  determining  tho 
rights  and  duties  of  private  persons,  whether  citiiseus  or  for- 
eigners. 

It  has  been  observed  in  the  second  chapter  that  there  is 
much,  in  the  treatises  on  private  international  law  or  tho  con- 
flict of  laws,  to  justify  tho  idea  tliat  a  court  is  to  regulate  its 
conduct  by  public  international  law  and  to  detcnnino  the  rigbti 
of  privato  persons,  by  first  ascertaining  what  the  duty  oi'  tho 
state  is  under  international  law.    Supposing  tlien  that  this 
may  \yc  done,  that  strangers  may,  under  this  Intemationai  rule 
of  transit,  havo  a  right  as  agiunst  the  state,  yet  it  would  seem 
that  a  tribunal  could  recogni^se  it  only  when  correlative  to  an 
absolute  duty  on  tho  part  of  the  state.   Now,  according  to  Yat- 
tcl's  distinction,  no  nation  is  hound  by  international  law  to  od- 
mit  strangers  with  their  property  in  all  possible  circumstances. 
The  ordinary  entry  and  departure  of  strangers  is  not,  according 
to  Vattel,  founded  on  a  right  and  duty  thus  impemtivcly  justi- 
fied by  intemationai  law.   It  is  only  in  circumstances  crctvtiug 
some  decree  of  necessity  that  the  duty  is  created  for  the  state, 
and  the  nature  of  the  property  that  may  be  introduced  under 
the  correlative  right  is  restricted  by  those  circumstances.  It 
would  seem  that  the  courts  can  rccognbe  slave  pro|)orty  in  such 
coses  only  ;  if  its  recognition  is  to  depend  on  this  rule  of  inter- 
national law ;  and  that  the  ordinary  or    innocent  passage/ 
wliich  is  not  accorded  in  view  of  any  such  obligation,  does  not 
^ve  the  stranger,  being  the  master  of  a  slave,  any  such  exemp- 
tion from  the  laws  of  tho  forum.' 

'  Pufcftdorfi;  B.  Uhf  0.  8,  g  6.  *'  Pot,  truly  ra««k!a^  tho  law  of  hnronaity  <ioM 
notMom  to  obl^  m  to  gnxx  iMUMiigo  to  otner  good*  except  sooli  »e  hto  tkhpy- 
kloly  oeccMMy  ft>r  the  taffoti  <^  tltelr  Ufo  to  whom  tb«jr  an  Gm  eoaxcytd,'^  And 
in  §  7,—**  M  tti«  c«M  b  'my  iltkttvii  whether  »  nmn  dcsiirM  w&y  thnmgh  my 
gnnuttU,  b«c«tiM  withcot  UiU  |nivil<^  ho  wottid  )»,  m  It  were,  exnfaded  Trom  th» 
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§  275.  It  ifl  tlio  palpable  impossilnUtf  of  dutemiimng  ft  rigU 
in  private  persons,  when  tbe  cortdaUve  dui^  on  tbe  part  of  tlie 
state  Is  indeterminable,  tbat  has  orifpnated  a  juristical  belief 
in  the  doctrine  of  comity  as  commonly  understood ;  the  comity 
of  the  nation  applied,  by  the  court, /or  the  nation :  the  court  in 
that  cose  determiniog  how  fyx  the  sttite  ought  to  admit  the 
laws  of  other  states  to  take  effect  on  per»>n8  and  thi^  mtUn 
the  territorial  jurisdiction  of  the  former.* 

If  a  state  or  a  govemment  which  had  allowed  strangers  to 
enter  its  tt^rritory  and  which  had  not  cxeroised  any  control  over 
them  shouM  psnenit  its  citisens,  as  private  IndividiiAli;  to  injure 
them  In  person  or  in  property,  that  state  or  government  would 
not,  of  coarse,  be  MfiUiag  tibe  duty  defined  by  Yattel  But 
when  strangers  appear  before  jucUdid  tribunals,  claiming  rights 
or  being  required  to  perform  certain  duties,  the  judicial  and 
adounistrative  officers  of  the  state  do  not  direct  their  conduct 
in  view  of  any  particular  duty  of  the  state  towards  the  stran* 
gers.  The  courts  have  oaly  to  apply  a  rule  of  action  for  private 
persons  derived  Irom  the  toiU  of  the  state  without  reference  to 
the  ditii&t  of  the  state.  The  question  before  them  may  be, 
whether  the  state  does  or  does  not  mil  that  th^  should  reoog« 
nize  the  relations  of  the  stranger  as  they  woidd  exist  in  the 
place  of  his  domicil.  In  aseertaixung  the  will  of  the  state  on 
this  point,  they  may,  in  the  absence  of  positive  l^islation,  refer 
to  the  usage  and  practice  of  other  nations  in  like  cases,  (that 
is,  to  what  they  have  done,  not  to  what  they  ought  to  do,)  and 
to  the  writings  of  private  jurists  so  far  as  they  are  expodtory 
of  that  practice.* 

Yattel,  as  has  been  showu;  says  that  the  law  determining 
the  rights  and  duties  of  the  foreigners  is  the  law  of  the  ^rum 
of  jurisdiction.  This  proposition  is  strictly  true,  as  a  propo- 
sition of  public  %nUmati(mal  law.  The  law  which  the  judicial 
tribunal  must  apply,  is  part  of  the  municipal  (national)  Inw  of 

irorU  axA  caxSati  ta  iK3ito3^]w  Uxstxm  1»  eosld  set  ollicnKiw  cmy  off  tba  tnit 
c^hitowa  land}  tad  whelhtr  m  mtk«i  the  Msut  dettMuwtt  poic^  1o  i^ottftn  hit  {im* 
ta{»o,  andlRtpoieattboitibsa  xipoa  lajr  eitote,  ttot  torelivralits  own »»c«w!q^,  Imt  to 
protnoto  Mi  €oov«d[«ac«  tad  etuw." 
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ihe  ^mtS}  nnee  It  exists  or  Is  law  bf  the  juridical  will  of  tbe 
soToreign  of  that  forum  indepeoileiitly  of  the  will  of  oferf  other 
state  or  soireieiga.  The  just  limits  of  his  suhjeet  did  not  allow 
Yftttcl  to  go  further  and  explain  the  duties  of  judicial  tribusalt. 
This  would  have  heoo  eateriog  the  limits  of  private  ioteraa- 
^ooal  hw.  It  do^  not  iiGce«arl!y  follow  that  lio  would  have 
s»d  that  the  tribunal  oould  never  reoognixe  legal  effects  pro- 
duced by  the  law  of  a  fore^n  state. 

§  276.  The  general  principles  considered  in  the  second  chap* 
ter  wili  operate  in  cases  wherein  there  is  no  precedent.  But 
the  csuriis  vs&f  a!w&p  refer  to  ths  Intcrasticsal  pmctice  of 
other  counirtcs,  which  they  may  assume  indicates  a  customary 
law  prevailing  in  all  countries,  their  own  included.  When 
such  customary  law  has  been  ascertained  the  courts  may  apply 
it,  not  as  indicating  the  dtUy  of  the  state,  but  as  Indicating  the 
tmlK  of  the  state.  And  It  is  highly  important  to  observe  that 
the  rule  sought  is  cusUnmri/ private  law—the  law  customarily 
applied  by  jtK^tcfol  tribunals,  m  known  by  judicial  precedent$ 
and  authors  who  treat  of  international  law  as  it  obtains,  not  as 
it  ought  to  obtain.  A  statute  enactment  therefore,  or  an  act  of 
the  sovereign,  as  such,  is  not  indicative  of  this  rule  of  customaiy 
law ;  on  the  controry  there  is  a  presumption  that  such  statute 
or  act  differs  from  the  rules  which  judicial  tribunals  might  law* 
Axlly  enforce  in  like  circumstances.' 

Kow,  as  has  l>ceii  shown,  the  judicial  practice  and  the  writ* 
io^  of  private  jurists  on  the  customary  law  of  Europe  during 
the  17th  and  ISth  centuries,  arc  unanimous  in  declaring  the 
rule  to  be  against  the  international  recognition  of  slavciy  In 
countries  where  It  cannot  exist  under  the  local  or  internal  law : 
they  mjiko  no  exception.* 

§  277.  The  right  of  the  foreigner  or  stranger  to  the  possaw 
sion  of  property  which  he  may  bring  with  him  maybe  main- 

» Ant$,  §  m 

*  If  tdm  faM  httvn  tuttf  *'xwg^»4,  U  wtmy  a{^)u-  to  htm  hem  tthvn  •tafem  hikn 
» litatttedf  «s9grft{«Ie«Ii;^,        tlie  pawagtt  of  ths  cHls«ni  of  otto  tbroogh  tbe 
t«Tlt<»7  ^ftlwiMtar,  i*  {ttdlipimiHtys  to  onUo&rjir  oomntftitttill  wamm  with  tlw  oT 
ih*  worM,  er  whm  diEmul  txam  U«  oo  » tittt  or  ctnit,  ia  tibo  oommon  um  of 
mhMi,  Uift  iat{}«ct«  of  om  ilKto  tnutl  (mtvo!dlAt>)jr    »H»«iltiie«  HowiA  within  tlio  Ua> 

itBOf  ASOtltet'. 
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tained  he^mto  a  tribtmal  as  a  nght  tecogxnzed  trjr  aolvenial 
joKupradcnce,  or  the  Imtf  of  noUons  in  the  same  sense.  But 
tlut  1b  only  when  iho  dtisieu's  light  to  such  property  might  be 
ec|SiAlly  ascribed  to  that  kw,  WHle  the  stmnger  Is  husband 
or  'arife,  fiither  or  child,  in  the  iforum  to  which  he  is  alien,  and 
<mQS  piopertj  brought  with  htm  and  acquired  la  the  place  of 
his  domicO,  and  has  rights^  in  these  respects,  as  fully  as  the  citi« 
sen  'who  Is  husband  or  wife,  father  or  child,  and  owner  of  pro- 
perty—his rights  arc  recognized  by  that  part  of  the  law  of  the 
land  which  is  universal  Jurisprudence,  supposed  to  be  the  same, 
In  itA  ori^  and  effect*  in  the  forum  as  In  the  place  of  domicil, 
titough  in  each  it  is  mmntained  by  a  different  sovereign  or 
source  of  law.  At  the  time  i»hen  Bodin  wrote  he  could  perhaps 
say  of  slavery  that  it  was  then  approved  by  the  great  argu- 
ment and  <^nt  of  almost  all  nations,"*  and  he  might  there- 
fore have  excepted  to  the  decisions  of  the  French  courts,  on  the 
ground  that  by  refuslsg  to  maintain  the  right  of  the  master  to 
}m  slave,  they  had  decided  ^'contre  le  droit  dea  gens,''  meaning 
imiversal  jurisprudence.  It  does  not  appear,  however,  that 
Bodin  ever  took  exception  to  the  decisions  of  the  French  courts 
In  respect  to  the  slaves  of  strangers,  either  as  being  contmry 
to  the  law  of  nations,"  in  any  of  its  ugniBcations,  or  on  any 
other  ground.* 

*  JnU,  jfk  16Sf  not*. 

*  Wttm  m  ex«m{n»^  ti  two  Freocli  ediUont  wad  fhct  Ensttih  venton.  la  tteimK 
Lib.  r.,  e.  2,  ad  &am,  Bodin  mn,-^**  For  u  for  tbo  law*  otautitm,  if  tboy  b«  any 
of^em  vv^wit,  iht  piixtctt  m%y  Mrotcate  tbem  hy  U>e  Uw  of  Mi  mbaa,  aud  forbid  bit 
•qI^kUi  to  ttia  tb«  tame  t  «i  w«  am  beforvof  aanritudo  and  atawi^  wbkb,  hy  a  daa- 
gennu  axanple,  hy  tb«  law  almott  of  all  mitloitf  bron^t  into  ootnmottwealei,  wsra 
ip3m  hy  Uia  «bM«»bo  d««te«t  <f  ttasr  jtri»e«i^  wtU  agicalog  witbiba  hm  of  xta» 
tair^  talMa  awajr."  (KaoUai^  Tr^  > 


CHAPTER  IX, 


OP  TBB  FRXVATJB  XNTEBKATIOKAL  LAW  OF  TBB  COLONIAL  !*SBIOD 
AFFSCTIK6  COHDITIOKS  OF  FRBSDOM  AKB  BOHl»AGiB— TBB 
mmmt  OOHtlHUED—SSAIfUIATIOK  OF  SOMERiiET'S  CASK  JXt 
TBIS  COMMSCTXOH. 

§  278.  Tho  case  of  SomerBot,  being  Uie  leading  precedent  In 
Eoglssli  laW)  and  having  occurred  shortly  before  tbo  separation 
of  the  colonies  from  the  mother  conntiy,  has  been  the  subject  of 
much  juristical  comment.  It  will  now  be  here  attempted  to 
indicate  the  law  applicable  in  the  various  jurisdictions  of  the 
British  Empire,  at  that  date,  in  circumstance  similar  to  thoso 
of  this  case ;  deriving  that  law  from  the  general  principles  and. 
historical  laots  which  have  been  set  forth  in  preceding  chapters ; 
and  to  compare  it  v?ith  this  decision,  the  European  authorities 
just  cited,  and  the  supposed  international  practice  of  the 
colomes.* 

§  279.  The  application  of  the  general  principles  of  private 
mtemational  law  to  the  recognition  of  thme  relations  of  private 
persons  which  constitute  conditions  of  freedom  and  its  opposites 
has  been  shown  in  the  second  chapter.  It  was  shown,  that  in 
tho  absence  of  direct  l^slation  or  of  judicial  precedents 
indicative  of  a  customary  international  rule,*  applicable  to 
the  circumstances  of  the  case,  the  recognition  aud  sup- 
port of  relations  of  private  persons  esdsting  under,  a  foi>* 
eign  law,  (the  law  of  tho  alien's  domicil,)  depends  upon 

*  As  tutea  oxit,  §1  m-iM, 

eofdlUon  of*  mOamny  erivato  int«4aitUQiMl  mw,  tcuy  Ittve  ui  MUwriligr  rimlW  fo 
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an  independent  judicial  recognition  of  tbcir  accordance  tritli 
natnial  reason,  accoiding  to  certain  criteria.  It  has  been  there 
supposed  that  they  wUl  he  supported  (so  far  os  their  continued 
existence  remains  physically  possible)  if  attributable  to  princt- 
ciples  of  universal  jurisprudence— the  historical  law  of  naiioMf 
and  that  the  relations  thus  attributed  wiU  continue,  in  the 
state  to  which  those  persons  are  aliens,  as  results  of  the  muni- 
cipal (national)  law  of  the  forum  ;  tlierb  being  in  this  case  no 
question  of  the  "  conflict  of  laws"  or  of  the  comity  of  nations, 
although  the  relations  recognized  had  previously  existed  under 
another  jurisdiction.* 

§  280.  The  liistorifml  evidfmce  cf  the  principles  applie^ble, 
at  different  points  of  time  during  the  colonial  period,  to  the 
status  of  private  persons,  as  having  the  rccog&ized  character  of 
A  law  ofnatima  or  universal  jumprudence,  forming  part  of  the 
ibminon  law  of  England,  has  b^n  set  foYth  in  the  fourth  chap- 
tW.  It  was  shown,  in  the  accoant  of  the  origin  of  municipal 
(national)  law  iit  the  English  colonics,  given  in  the  6£i;h  and 
mxth  chapters,  that  the  slavery,  of  Africans  <ind  Indians,  (at 
least  while  heathen  or  unbaptticed,)  introduced  from  abroad, 
liras  actually  supported,  in  the  law  of  the  empire  and  of  each 
colony,  by  the  application  of  the  rule  above  stated,'  operating 
first  as  private  international  law,  but  afterwards  t»\nng  effect 
as  part  of  the  municipal  (internal)  law.*  It  has  buen.  shown 
that,  whatever  may  have  been  the  true  theory  of  the  location  of 
sovereign  power,  at  that  time,  oyer  persons  who  were  aliens  to 
the  empire,  the  juridical  action  oX  the  imperial  and  colonial  au> 
thprit;tes  in  reference  to  such  aliens,  and  the  view  taken  by  each 
df  the  law  of  nations,  as  determining  their  condition,  appear 
io  have  been  the  same ;  so  far  as  those  sources  of  law  had  con- 
current jurisdiction  in  the  colonies,  and  together  controlled  the 
international  intcrdjurse  of  those  colonies  with  foreign  countries. 
The  two  sources  of  law  equally  allowed  the  force  of  the  histori- 
es taw  nationa  as  then  known  ;  and  by  judicial  tribunals; 
acting  under  uach  of  those  sources  of  law,  a  legal  distinctbn 


*  Ann,  }|  197,  200. 
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was  recognized  to  esivt  among  alien  persons,  founded  on  differ- 
ences of  race,  complexton  or  physical  strticfcare,  and  religions 
belief  The  alien  of  white  or  European  race  and  Christian 
name  was  recognised  as  having,  by  the  law  of  nations  applied 
intemaiionally,  the  status  of  a  legal  person  and  a  presumptive 
claim  to  the  ei^oyment  of  those  individqal  and  relative  right«| 
which,  under  the  Bnglish  common  law,  constituted  irrespec* 
tively  of  political  rights,  the  free  condition  of  an  English-hom 
inhabitant  suhject  to  the  processes  of  remedial  jtistice  and 
police  laws,  including  the  powers  of  tlie  state  over  individuals 
in  reference  to  religious  belief '  On  the  other  hand  it  was 
shewn,  in  the  ssusse  cossccticR,  that  while  the  bondage  of  white 
indentured  servants  might  have  been  taken  for  the  result  of  a 
law  peculiar  to  the  colonies,  or  to  the  British  Empire' — the 
chatkl  slavety  of  Indian  captives  and  imported  Africans  was, 
throughout  a  long  period  subsequent  to  the  first  settlement  <^ 
the  colonies,  based  upon  a  distinct  recognition  of  the  taw  of 
naiions — ^principles  of  universal  jurisprudence  as  historically 
known  and  judicially  allowed  to  have  personal  extent  in  edl  the 
colonies,  under  both  the  colonial  and  the  imperial  authority,  if 
not  in  England  also,  at  the  same  time» 
.  §  281.  To'Whatever  extent  then  tltis  law  of  nations  or  uni- 
versal jurispmdence,  as  judicially  recognised  in  any  several  ju- 
risdiction of  the  empire,  sustained  at  any  period,  the  slavery  of 
Hoors,  Africans  and  Indians,  regarded  as  aliens  to  the  empire, 
it  would  have  been  contemporaneously  receivable  in  the  some 
forum,  as  sustaining,  hy  the  application  of  the  rule  above  stated, 
the  slave  condition  of  such  petsons  appearing  therein  as  aliens 
to  such  several  jurisdiction,  after  they  had  hecome  domiciled  in 
some  other  jurisdiction  of  tiie  empire. 

And  it  may  also  !>o  said,  that  so  far  as  it  wai  thus  recog- 
nized by  the  law  of  nations  of  that  time,  the  right  of  the  En- 
glish or  European  master  was  a  common  law  right"  and 
was  supported  as  such,  in  each  several  jurisdiction  of  the  em- 
pire, under  the  common  law  of  JSntflandf  having  for  him  a  per- 


*  An^  $  $  !S9,  HO.  •  Antt,  §  208. 
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sonal  and  national  extent  (hrouglioat  tbe  cn%m  national  do* 
main.* 

§  282.  The  icasons  for  suppoang  tbat  ilio  operation  of  the 
Isf9  0/  natioMp  in  sustaining  cliattel  slavery  in  the  American 
eolonies,  must  originaUy  hare  heen  limited  to  Hoofs,  Africans 
and  Indians,  while  heathen  and  tiiibaptised  only,  havo  already 
been  exphuned.*  And  the  colonial  statutes  have  been  noticed 
which  contfdn  an  apparent  tec(^ttion  of  this  limitation  by  de» 
lermining  the  persons  who  shouiid  bo  slaves,  notwithstaiiding 
eonvendon,  and  which  establish  rules  for  the  condition  of  the 
issue,  some  of  which  differ  from  that  of  the  civil  or  Boman  law.* 
It  has  also  been  shown  tbat  so  far  as  the  condition  of  Christian* 
ieed  n^roes  and  Indians  was  supported  In  any  one  colony  by 
the  judicial  interpretation  of  natural  reason,  (common  law,)  it 
was  still  distinguishable  as  the  result  of  the  law  of  that  parlicu- 
lar  colony,  (jus  proprium.)* 

§  283.  It  has  been  noticed  in  the  second  chapter,  that,  when 
feuded  as  the  condition  of  a  legal  person,  slavery  or  bondage 
is  a  condition  of  infinite  variety  in  respect  to  its  incidental  obli- 
l^tions  and  their  correlative  rights  ;*  and  it  is  only  in  its  most 
absolute  form — tliat  approaching  most  nearly  to  diatid  slavery— 
that  it  can  be  a  condition  ascribed,  at  any  time,  to  the  taw  0/ 
mitona.'  It  has  been  shown  in  the  fourth  chapter,  how,  by  the 
attribution  of  legal  personality,  slavery  in  the  middle  ages  lost 

*  Antt,  g§  344.  US. 

*  Atat,  1%  170, 171, 189. 

*  A*U^  Law*  of  Mujkitd,  1663,  e.  30,  §  1.  VIMula,        c  I. 

*  Ante,  g^4S.  19  Bowiurd'i  R.,  634*  (Drtd  Seott'c  CAte,)  b,v  Mr.  Juttloo  Coitiiik. 
"Th«  ctatttit  of  atftT9i3r  U  sot  oec«iiariljr  umrayt  otttrnded  witft  tb«  ttuxui  |)ower»  oft 
the  pan  tX  tb»  muter.  t1t«  muter  is  mlijcct  to  Uts  «9pn»n(t  pew«r  of  the  ttaXt,  mhtm 
«!tt  ooQtvoU  bis  MtioQ  (owftnti  l>Ui4&v«.  ttA  tbto  Motrol  taxmA  bo  tlsfioed  woA  regnt** 
ted  bv  tbe  madd|i«l  law.  In  ooe  Mate,  u  «t  om  period  of  tlte  Romtm  taw,  it  m%y 

St  tb«  UOi  of  tbo  i^vt  bto  tbo  twnd  of  tbo  mut«r ;  ^ten,  u  tboM  of  tlte  Unit«d 
»tm  wtdeh  tdente  iSmvrft  majr  treat  the  dave  ■»  a  nemn,  wbea  the  maimer  Ukts* 
bis  Ufe  t  wbHe  b  olbm  Um  taw  may  mogulso  a  Hgfat  of  Uio  ulave  to  Iw  {nrote^ed 
from  crad  tfeaSmeni.  la  otber  word*.  Ute  aicKtw  tX  mittrj  erobno«t  tttty  oondUtoa 
from  tbtit  In  wbteb  tl»o  utave  t«  known  to  tlio  taw  ilmpty  u  a  tbattcl,  wttb  no  olvtl  risbls 
tetbat  In  wbteb  b«  it  recojgialced  m  a  pmon  for  lUt  pttrpoAM,  lavo  tbo  comjniMOfy 
Ipower  of  diiediog  and  ntodvinf  tbo  fhiitc  of  bta  labor.  Wb!cb  of  Ihmt  coodiiioo* 
AaM  attoiid  tbo  ttatwt  of  tJ»vcry,  most  depend  oa  tlM  muafelpat  \m  wbleb  matoa  and 
iqi>boUb  it.** 

By  UattsSfild,  in  Somereai't  caia,  o»t«^  p.  191.  **Tbe  power  of  a  master  over  hit 
■lavei  baa  been  evtremety  dUStnmt  ia  tUfl^at  eottDtriee." 

*  Ani*,  %  IAS. 
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ibo  cbiiracter  of  a  constttutio  juris  gontinin,  find  became  a  bond- 
age reeling  on  the  jus  proprium  of  some  one  conntiy.*  And  U 
may  be  assumed  tbat  no  condition  of  bondage^  other  than  chat- 
tel skverjr  has  ever  acquired  rec(^ttion  In  universal  jurisprtt- 
dence»-the  law  of  nat%<m9,  in  that  sense. 

Now  ijt  may  be  questioned  whether  the  condition  of  slavery 
wbich  Tras  mainttuned  in  the  colonies  was,  in  all  or  even  in  any, 
throughout  the  colonial  period,  that  absolute  efutUd  condition 
under  which  African  negroes  had  been  known  as  personal  or 
movable  property,  in  the  customary  law  of  trade  and  commerce, 
the  law  vwrcJtant ;  and  whether  the  personality  of  slaves  was 
entirely  denied,  as  it  had  been  at  the  first  Introduotion  of  ne- 
groes. In  Virginia  they  had,  at  one  time,  been  declared  fea! 
estate  and  not  chattels.*  In  the  same  colony  and  in  Maryland 
they  had  been  classed  as  l^ial  persons  by  being  rated  for  the 
poll-tax,  which  was  also  imposed  on  free  white  persons.'  In 
some  of  the  northern  colonies,  their  condition  m  subjects  of  legal 
rights  and  obligations  was  little  distinguislu^ble  from  that  of 
indentured  white  servants,  except  by  the  duration  of  the  ser- 
vice,* 

Slavery  or  bondage  thus  modjified,  was  the  result  of  the  jus 
proprium  of  the  colony,  and  could  not  receive  intemational  re- 
cognition in  other  parts  of  the  empire  as  the  same  si^vet^  which 
had  found  place  in  the  kw  of  each  colony  as  a  constitutio  juris 
gentium — a  condition  recognized  by  universal  jurisprudence. 

§  284,  a.  Neither  (when  the  condition  of  slavery  had  thus 
changed  its  legal  character  in  the  place  of  domicil)  could  the 

*  Aiti»,  p.  ISC. 

*  Am,  kw  or(Oetob«r)  t70S,  c  33.  Vei^  arolMbljr  Urn  moArkoftbe  Attorn^* 
gtn«r»),  in  i>mlth  v.  Brown  «m<t  Cooper.  (aiif«, jp.  183,)  wuch  wm  of  Euter  leitn,  IIQ^ 
mA  r«f«J«nce  to  iU$  law ;  and,  poftilttijr,  tbe  4i*1iS«:tlo{i  wblob  Lord  StownQf  iet  8  IJagie. 
Ai,  K.p,  Mi,  projp«ifidl  to  ree<^)lt«  in  toch  Snteratitlonftl  cxmt  twtweeo  4mt$Uc 
tbveit  tkaA/i^d  tlttm,  may  hnvft  boen  «t>^;e«t«d  hy  m  nemia)  of  tliU  ttditut«. 

*  Ante,  Iaw  of  V«.  m7-S,  c.  46;  MX  e.  IS,  CUna  »  BemusL  I  Matuo«*« 
a.  25,  SC. 

*  S  llildlr.  419.  ^'Tito  bardt  »Iava  ttiwt  t»  forco  ta  tho  moiti  Motliera  <«joa{e* 
were  traknown,  )tQ«i»%'er,  \»  New  Ett|ti«»d.  Slam  wne  ngju^  [ITSOl  m  pottewi** 
bg  tlie  imtno  icpii  tighu  m  tt{>]>rctntlee%  mtdl  roiutfen,  for  abuM  «  their  autliority, 
wer«  iiablo  to  !tMt(ctin«iil.**    Sm  aim  Wloeboodoa  v.  Unt&t^  4  Mam.  It  137* 

tbo  not«  after  Laws  of  Mm*  In  ch.  RMmt*  Dotcenie  R«tat(otti,  SIO,  so  fkr  a»  hit 
4««eri|»iloa  of  t^roiy  in  Conoectleul  may  ratato  to  (bo  eotooIaJ  ora. 
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fight  of  tho  master,  in  respect  to  such akve,  be  tbereaflermiiiQ- 
tained  in  other  JurlsdiciloDS  of  the  empire  as  a  right  resting  on 
the  common  law  of  Enghmd,  having,  as  to  such  master,  per- 
ioM  oxtent  throughout  the  empire.* 

b.  Kor  could  the  master's  nght  be  thereafter  recognized 
under  the  law  of  transit,  as  property.* 

§  285.  And  further,  admitting  the  legal  character  of  slaveiy 
to  have  xemaiDcd  unchanged  in  the  place  of  domicil,  and  that 
there  liadbcena  time,  doting  the  planting  of  the  colonies,  when 
the  slave  condition  of  negroes  and  Indians  domiciled  in  some 
one  colony  should  properly  have  rcceivctl  international  recog- 
nition in  cvcty  other  part  of  the  empire,  as  being  the  cCTect  of 
nniverssd  iunsprudenco—thft  /«!»  of  ?!«|/o?i^ — ^vct  this  law  is*  in 
its  nature,  always  liable  to  change.*  It  may  have  changed 
daring  the  colonial  period,  in  respect  to  the  slavery  of  Africans 
and  Indians,  as  it  had  before  changed  in  res|)ect  to  the  jHirsonal 
condition  of  persons  of  other  races*'  If  then  it  were  true  as 
matter  of  historicul  fact  that  this  law  or  jurisprudence,  gathered 
from  the  laws  and  customs  of  those  nations  whose  juridical 
action  is  the  source  of  that  law,  liad  so  changed,  no  tribunal  of 
any  one  nation,  nor  of  any  several  jurisdiction  of  the  British  em- 
pire, would  thcrealter  have  had  the  same  Judicial  reason  for 
supposing  the  8lave->condition  of  an  alien  person  of  one  of  those 
races,  entering  into  its  jurisdiction,  to  be  recognized  by  the  su» 
promo  civil  power,  whose  will  it  should  apply  as  law  j  the  reason, 
namely,  that  it  was  to  be  considered  the  result  of  a  law  having 
universal  recognition,  and  which  prcnumptiveiy  constituted  a 
portion  of  the  municipal  (national)  law  of  the  tonmi. 

§  286.  The  question  whether  any  rule  or  doctrine  of  tlio  lavt 
of  fmtions,  universal  jurisprudence,  Iws,  during  any  period  of 
time,  continued  unaltered,  is  a  question  of  fact.*   The  doctriues 

•  Jli«i(«,S372. 

•  jtnk,  i  SS. 

♦  Antt,  a  m,  163, 167. 

*  In  attcibotwg  my  luital  rai«  to  Ikn  unlYsml  jmifpn)deoo«.  tito  Jtu  geatittm  ^ 
tnj  oftrtkular  pmodt  h  wUi  hn  mmAtti  tliat  no  dt«mt«  of  ttnat  bw  oui  bo  «iMtttt«» 
s«<»it  among  Utoco  natloa*  whldb      Uto  leurces  of  Uiai  h*.  tho  tzibamX  of  mtj 
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of  ib&t  Utr,  ftt  any  particular  time,  are  judicially  Imown 
from  the  jurtdioal  action  of  all  civilized  nations ;  distingiudhiiig 
sttcb  principles  os  are  received  in  all  foreign  juiisdlctions,  or 
allowed  to  have  personal  extent  without  xeference  to  territorial 
limits.  And  tliough  certsun  legal  effects  (rights  and  obliga- 
tions) should  be  found  to  exist  under  the  juridical  action  of 
vnuxiy  or  all  civilised  nations,  yet,  if  under  that  action  they  arc 
commonly  limited  to  specific  localities,  they  ore  not  attribtitablo 
to  universal  jurisprudence.'  Though  slavery  may,  by  somo 
Buropcan  powers,  have  been  maintained  in  their  American  po«» 
fiessions,  yet,  if  its  incidental  rights  and  obligations  were  disfot- 
lowed  by  ih^m  in  Europe,  it  was  then  judicially  known  as  a 
result  of  a  local  law,  jus  proprium,  only;  and  no  longer  ascribed 
to  the  jus  gentium,  universal  jurisprudence. 

Now,  leaving  out  of  view,  for  the  present,  the  juridical  actioa 
of  the  British  empire  or  of  any  s<jvcral  political  part  of  it,  the 
authorities  already  cited  in  the  kst  chapter  may  alone  prove  that 
the  taw  of  naiimSf  in  respect  to  slavery,  bad  changed  during 
the  colonial  period ;  that  change  being  shown  by  the  judicial 
attribution,  in  European  states,  of  personal  liberty  to  Moors, 
negroes,  and  Indians,  withcut  regard  tc  their  legal  condition  in 
a  foreign  domicil ;  even,  in  some  instances,  where  that  domictl 
was  a  colony  under  the  same  politi<»il  dominion  as  the  forum  of 
jurisdiction. 

§  287,  Therefore,  even  if  the  authorities  reiarred  to  did  not, 
as  precedents  of  customary  private  international  law,^  establish 
a  rule  judicially  applicable  in  like  cases  by  the  tribunals  of  the 
several  jurisdictions  of  the  British  empire,  yet,  in  detennining 

oiM  «t«t«f  wli«n  mkiog  tb«  doctHno  nf  tho  tats  ^  wtti$n*,  Uid  cspo^tlon  of  cnlwrnt 
juni^ntdftne<t,  mtite  look  to  the  t^dlUvo  verditst  of  mmy  nAtlonal  anthor!Ue«  in  lltelr 
uumd{A)  Untenui})iU)4  Imen»tU>Rft)  Uw,  ex|>K«Md  hy  isgldntioo  or  jtidfetaldeeUioti. 
And  litou;;^,  eo;epi[riog  c«titttr;)r  will)  eoittaij,  it  may  l»  unHtsitaU»|cljr  declared  tluit 
ibo  do(^tio  of  ibat  !ttw  tuts  changed  on  smo  {tarUoalar  uoint,  yol  it  maj  few  Imtm- 
ilbUi  to  indicate  tlw  exact  itmo  at  vhkit  Uiat  ebaim  tboold  have  hfwi  Am  reco^tod. 
ThU  act  of  dincriminaiion  i«  in  its  nature  auionotnie  on  (be  jMurt  oTthe  tribuuai. 

Tiwre  can  ba  little  doubt  tbai  tbete  was  once  a  jpcriod  wbon  tft  kill  or  one** 
cblidren  was  a  {mtcmfld  power  or  rigbt  recofobwd  among  att  natiooa,  (Comp  Bjroko 
ertboek's  Kmy  on  tbt«  ngbt  nnder  tbo  Rowan  law.)  Abraham^  pro])o«iog  to  slay  bit 
ion,  <^jr«d  a  command  h\gktt  tban  human  laws;  bntit  is  not  ttnlikel^  tbnt  his 
power  to  do  so  was  admitted  by  tbe  jurisprudence  of  tboio  among  whom  bo  ilvad. 
» Ant«,  §1  &9-102.  »  Antt,  §  258. 
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t]ie  iDteroatio&£!  rsoi^ttion  of  slaveiyi  they  woro  cvidonco  of 
what  waa  or  was  oot  judicially  receivable  08  an  effect  of  woi" 
venal  jurispradcnce.  So  that,  supposing  shivery  to  have  re- 
mained the  same  ehiUiel  condition  in  the  colonics,  under  their 
local  laws,  it  could  no  longer  bo  said  to  bo  a  constitution  of  the 
law  qf  nations,  in  the  sense  of  a  legal  effect  known  by  its  actual 
prevalence  among  all  nations  or  all  enlightened  nations.  The 
condition  of  a  negm  who  Imd  been  a  slave  in  the  place  of  his 
domicil  could  not  then  be  judicially  supported  in  any  forum  of 
jurisdiction  upon  this  ffroundj  after  this  change  in  imiversal  ju- 
risprudence hod  actually  taken  place. 

§288.  a.  Contemporaneously  with  the  occurrence  of  this 
change  in  the  law  of  ntUions,  the  master's  right  of  ownerehip 
ceased  to  be  supported  by  the  common  law  of  Kngland,  embrac- 
ing the  law  of  nations,  and  having  as  to  liim  a  personal  extent 
throughout  the  empire.' 

b.  The  same  chonge  would  in  like  manner,  whenever  it  oc- 
curred, have  limited  the  effect  of  the  intcruational  rule  of  transit 
.as  a  protection  of  tho  right  of  masters  in  slaves  whom  they 
should,  though  for  a  temporary  purpose,  bring  with  them  within 
the  Umita  of  any  part  of  the  empire  wherein  slavery  was  not 
allowed  by  tho  internal  law.' 

§  289.  In  a  jurisdiction  wherein  negro  slavery  had  been  intro- 
duced under  tho  old  law  of  nations  and  wherein  it  has  continued 
to  have  essentially  the  same  chattel  characteristics,  there,  the 
condition  might  have,  or  in  the  jurisprudence  of  that  state  it  might 
have  the  same  legal  character  as  before,  and  bo  stili  recognized 
to  be  one  of  those  effects  of  law  which  are  received  as  deductions 
from  a  priori  principles  and  taken  to  accord  with  natural  reason, 
whether  the  right  and  obligation  in  which  such  effect  consists  are 
ai»;ribed  to  temporary  or  to  domiciled  subjects.  And  as  between 
two  jurisdictions,  in  each  of  which  slavery  retained  its  essentially 
chattel  character,  it  may  be  that,  as  to  them,  or  in  the  judicial 
apprehension  their  several  courts,  it  should  still  be  ascribed 
to  universal  jurisprudence  though  it  should  have  beca  abandoned 


*  Anu,  §§  244,  345. 


•  Ante,  $  273. 


BSFEaCHOB  TO  IKTSNTIOir  OP  TBS  STATE.  363 

and  forbidden  by  all  other  np  tei^  In  such  jurisdictions  iho 
tribunals  of  cither  should  hav<?i  m^ognizcd  tho  slave  condition  of 
an  African  introduced  from  tho  other,  or  from  elsewhere,  in  tho 
same  manner  as  thoy  rcoc^tscd  the  local  slavery.  There  would 
be,  as  between  any  two  such  jurisdictions,  no  conflict  of  laws 
and  no  question  of  the  comity  d  nations. 

§  290.  But  Airther — tho  judicial  allowance  of  ccrtmn  legal 
cficcts  as  created  by  a  rulo  of  universal  jurisprudence  is  based 
upon  tlic  assumption  that  universal  jurisprudcoce — tlie  histori- 
cal law  of  noiimB-^^s.  an  exposition  of  natural  reason  adopted  by 
tho  sovereign  source  of  law  in  tho  forum.*  Yet  it  is  at  tho  same 
time  fully  understood  that  tlie  state,  or  tho  possessor  of  sovereign 
political  power,  is,  in  its  estimate  of  tho  requirements  of  natuml 
reason,  entirely  independent  of  the  juridical  action  of  similar 
states  or  persons.  And  it  is  always  tho  duty  of  tho  tribunal 
rather  to  look  for  a  part  of  the  national  common  law  as  being 
tho  state's  conception  of  a  universal  jurisprudence,  than  to  re- 
ceive it  as  gathered  from  the  laws  of  foreign  states,'  Tho  con- 
juncture is  barely  supposablo  tha&,  at  some  given  point  of  time, 
there  should  not  be  any  domiciled  inhabitants  sustaining  a 
certain  relation  attributable  to  the  laxo  of  nations  as  then  judi- 
cially cc^isable :  or,  in  other  words,  that  a  received  principle 
of  tho  law  of  nations  should  not  bo  actually  operative  in  tho 
internal  law.  Tho  fact  that,  at  a  certain  time,  there  were  no 
slaves  among  tho  domiciled  inhabitonts,  might  bo  occidentaL 
Slaves  might  never  have  been  imported ;  or  all  slaves  may  liavo 
been  exported,  or  have  been  manumitted  by  their  owners,  or 
havo  deceased.  It  might  even  be  that  slavery  had,  as  tho  con- 
dition of  a  domiciled  inliabitnnt,  been  declared  unlawful  or  been 
prohibited.  And  yet  it  might  be  that  tho  law  of  nations  sus- 
taining slavery  should  still  bo  judicially  received  as  part  of  tho 
municiiHil  (national)  law,  to  maintain  tho  slavery  of  persons 
whether  coming  from  other  jurisdictions,  to  reside,  or  being 
transitory  subjects.* 

But  if  any  oflfcct  attributable  to  a  rulo  of  tho  law  of  nations 
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hm  bcca  repudiated  in  the  iotenml  law  of  the  fomm  as  cotUrary 
to  minral  rewtoUf  the  whole  basis  for  the  judicial  rccognltioa  of 
that  rule  in  the  private  internatioual  law  of  the  fomm  would  bo 
destroyed.  And  this  would  bo  the  case  whether  the  rejection  of 
such  effect,  on  this  ground,  had  been  made  in  a  Icgislatiire  or  a 
judicial  exposition  of  positive  law. 

§  291.  The  English  ca^s  cited  in  the  fourth  chapter  show 
that  at  ft  period  shortly  before  the  war  of  revolution  no  domiciled 
inhabitant  of  the  British  islands  could  be  held  therein  as  a  slave 
or  in  any  condition  of  involuntary  servitude  not  based  upon  local 
customary  and  feudal  law.  It  appears  too  that  a  similar  ju- 
dicial declaration  of  law  ha<l  been  made  in  Massachusetts  about 
the  same  period.  This  juridical  action  would  then,  in  these  ju- 
risdictions, have  prevented  any  subsequent  judicial  recognition 
of  the  slavery  of  an  alien  on  the  ground  of  its  being  8Upportc<l  in 
the  private  international  law  of  the  forum  by  the  historical  law 
of  naiiom  ;  even  if  that  law,  as  learned  from  the  action  of  for- 
eign states,  had  remained  unchanged. 

§  292.  Still,  80  long  as  the  lata  of  ncUionSf  or  universal  juris- 
prudence, remained  the  same  in  judicial  recognition,  and  liad 
not  been  repudiated  in  the  common  law  of  JSnglandf  the  right 
of  the  owner,  being  a  British  subject,  in  a  negro  chattel  slave, 
would  still  have  continued  in  any  one  jurisdiction  of  the  Empire, 
even  although  in  that  jurisdiction  slavery  had  been  repudiated 
in  the  local  or  internal  kw,  (».  c.  the  law  applying  to  domiciled 
per8<»n8,)  as  contrary  to  njituml  reason,  in  the  manner  supposed 
in  the  last  section.  Thus  in  Massachusetts,  at  the  time  spoken 
of,  it  might  have  been  supporietl  by  the  "  common  law  of  Eng- 
land thus  having  a  gtMtst-inteniational  operation,  although 
the  private  international  law  of  Massachusetts  (being  iwirt  of 
that  law  which  rested  for  its  authority  exclusively  on  the  juridi- 
cal power  ofiJtat  colony)  should  not  have  sustained  it. 

But  since  the  operation  of  the  law  of  nations,  in  this  in- 
stance, depended  altogether  upon  its  being  contemporaneously 
received  in  the  common  law  of  J^igland,  there  was  a  point  of 
time,  towards  the  close  of  the  colonial  period,  when  slavery  could 
not  have  been  supported  in  other  parts  of  the  empire  on  this 
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ffrmmd  ;  not  even  if  tbe  juridical  action  of  otber  natioim  had  not 
modifidi  the  old  law  of  slavery  onco  attributed  to  ucivarsal 
Juriapmdence. 

§293.  It  appears  then,  that- 
let  If  the  Btatus  of  the  alien  m  the  place  of  his  domicil  was 
not  that  chaiiet  condition,  which  had  heen  the  only  condition  of 
hondage  recognised  by  univereal  jurisprudence — the  law  of  na« 
tions : — Or, 

2d.  If  this  law,  as  known  in  the  juridical  action  of  civilisied 
states,  hod  clmnged : — ^Or, 

M.  Iff  as  may  have  been  the  case  in  the  British  islands  and 
Massachusetts,  skvery  was  disallowed  in  the  internal  lliw  m 
contrm'y  io  naiuml  nason  ; 

—  the  involuntary  servitude  of  negroes  introduced  from 
other  jurisdictions  of  the  empire  or  fs^ni  abroad  could  not  liavo 
been  judicially  recognized  under  the  rule  of  private  tnteniaiional 
law  whose  operation  has  herein  heen  considered — the  mle  which 
requires  the  judicial  recognition  of  rights  and  duties  derived  from 
a  nilo  having  the  character  of  universal  jurispradence.  In  no 
one  of  these  three  cases  cotdd  iho  skvery  of  the  alien  he  consid- 
ered a  condition  presumptively  recognised  by  the  supreme  power 
of  the  fomm  as  accordant  with  natural  reason,  or  the  result  of  a 
kw  having  universal  extent  and  received  into  the  municipal 
(natio&al)  kw  (i.  c.  hoth  the  internal  and  the  inter&ational  pri^ 
vate  kw)  of  the  forum.' 

4th*  And  when,  on  the  contingency  of  one  or  more  of  these 
cases,  the  rights  and  obligations  incident  to  the  rektion  of  mas- 
ter and  slave  should  have  ceased  to  be  iutei  nationally  cogniza* 
hie  under  an  application  of  this  rule ;  or,  certainly,  whenever, 
in  Englandf  those  rights  and  obligations  were  not^. maintainable 
under  this  rule ;  the  right  of  the  owner  would  cease  to  he  cog- 
nizable as  a  common  kw  rights  supported  by  the  law  of  national 
extent 

5th.  Kor,  on  the  ^me  contingency^  would  those  rights  and 
ohligations  be  any  longer  maintainable  by  the  international  mle 
of  tramit* 
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§  294  Supposing  then  that^  hy  the  occurreaco  of  thcjso  con- 
tiogendes,  this  was  the  doctrine  applicable  in  »omo  one  jurisdic* 
tion  of  the  empire,  and  also  that  the  question  had  arisen  for  the 
first  time,  or  that  there  was  no  local  p^rccodent  or  customary 
law  directly  applicable  to  such  cases,  the  only  international  rule 
which  could  maintain  the  condition  of  the  alien  negro  or  Indian, 
who  should  be  claimed  as  a  slave  under  the  law  of  his  domieil, 
would  bo  that  |mrt  of  the  customary  law  which  is  called  comtiy. 

This  rule,  as  has  been  argued  in  the  second  chapter,  would 
support  the  condition  of  an  alien  existing  under  the  law  of  hk 
domicil  if  not  inconsistent  with  principles  in  the  local  law  ju- 
dicially taken  to  have  univciBal  personal  esitont.* 

§  295.  In  attempting,  in  the  second  chapter,  to  state  a 
general  rule  for  distinguishing  what  principles  in  the  local  or 
terntorial  kw  of  any  one  Jurisdiction  may  be  taken  by  its  tribu- 
nals to  have  universal  personal  extent,  it  was  supposed  that 
such  extent  might  be  known  from,  either, 

1.  An  act  of  positive  legislation,  declaring  such  principle  to 
have  universal  personal  application  so  far  as  the  dominion  and 
jurisdiction  of  the  legislating  sovereign  wAy  extend,  or, 

2.  From  the  judicial  attribution,  to  natural  persons  domiciled 
within  the  supposed  juristliction,  of  rights  or  duties  (resulting 
from  such  principle)  as  being  antecctlent  to  mhs  of  action ;  or, 
to  change  the  phraseologj%  as  resulting  from  law  in  the  second- 
ary sense  of  the  term — ^a  condition  of  existence— or  from  the 
natural  law,  in  the  only  sense  in  which  it  can,  in  jurisprudence, 
bo  distinguished  from  positive  law.* 

§  296.  From  the  view  given  in  the  preceding  chapters  of  the 
establishment  of  municipal  law  in  the  colonies,  h  would  appear 
that  neither  these  rights,  which  were  known  as  common  law 
liberties,  nor  any  rights  inconsistent  with  a  condition  of  bondage 
or  even  of  chattel  slavery,  were  ever  in  any  colony  attributed  to 
all  natural  persons  by  any  act  of  posUiva  l4^slation.  And  it 
may  be  assumed  that  there  was  no  English  statute  enacted  in 
ftndfor  the  British  isles,  during  the  colonial  period,  which  altered 
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ths  extent  of  tlie  former  customary  or  common  law  of  status  or 
condition. 

§  297.  And  if,  in  some  one  several  jurisdiction  of  the  empire, 
«U  domiciled  inhabitants  had  become  freemen  by  a  judicial  de- 
claration that  all  sucJi  irere  entitled  to  individual  rights,  as 
known  to  the  common  law — the  liberty  of  free  English  subjects — 
yet  it  might  have  been  a  usuriiation  of  juridical  power,  in  a  tri- 
bunal, to  have  made  this  law  of  personal  liberty  so  universal  in 
extent  as  to  limit  the  rale  of  comity  in  these  cases. 

A  former  international  recognition  of  any  particular  relation 
between  persons,  by  the  tribunals  of  the  fonim,  becomes  for 
later  tribunals  a  precedent  of  private  international  law.  In  the 
colonies  wherein  domiciled  negroes  were  held  in  slavery  the  in- 
ternational recognition  of  the  condition  of  alien  slaves,  after  the 
time  when  it  is  supposed  the  law  of  nations — universal  jurispru- 
dence—-would  no  kugcr  have  been  applicable,*  may  in  fact  be 
ascribed  to  the  customary  law  of  those  jurisdictions  as  much  as 
to  comity ;  which  is  indeed  itself  part  of  the  customary  law, 
and  which,  it  is  here  supposed,  might  have  caused  the  interna- 
tional recognition  of  slavery,  though  no  precedents  of  the  same 
forum,  occurring  in  like  circumstances,  could  bo  found. 

§  298.  If  then,  in  the  British  islands,  at  the  date  of  Somer- 
set's case,  and  in  Massachusetts,  at  some  time  before  the  Revo- 
lution, negroes  could  not  be  held  in  servitude  under  the  local  or 
internal  law  j  or  if,  changing  the  form  of  expression,  no  domi- 
ciled negro  or  Indian  could  have  been  there  retained  in  such 
servitude,  it  might  perhaps  still  have  been  claimed  that  the 
former  international  practice  would  support  in  those  jurisdic- 
tions a  continued  international  recognition  of  the  slavery  (chat- 
tel or  personal)  of  negroes  domiciled  elsewhere ;  at  least  until 
positive  legislation  had  either  altered  that  pmcticeorhad  ex- 
pressly given  a  universal  personal  extent  to  the  law  of  free 
condition. 

Supposing  then  that,  in  the  other  colonies,  the  claim  of  an 
aUen  master  would  have  been  supported  by  the  rule  of  comity 
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(to  say  nothing  of  other  customary  law)  tho  question  arising  on 
such  claim  may  examined  for  tho  colony  of  Massachusetts 
and  the  British  islands. 

§  299.  It  has  been  observed  already  in  this  chapter,  that,  in 
some  of  the  colonies,  negroes  and  Indians,  though  held  in  a  con- 
dition which,  for  want  of  a  more  accurate  term,  may  be  called 
ahsoliUe  slavery,  may  still,  at  least  if  converted  or  baptized,  have 
been  regarded  as  legal  persons  and  not  chattels.  From  tho 
phraseology  of  legislative  acts  in  the  New  England  colonics, 
which  had  something  of  the  nature  of  bills  of  rights,  and  from 
the  judicial  application  of  customary  law  therein,  so  far  as  it  can 
bo  known,  it  may  he  inferred  that,  in  those  colonies,  the  passes- 
sion  of  legal  personality  was  ascribed  to  law  in  the  secondary 
sense — a  condition  of  things — and  was  held  to  belong  to  all  na« 
tural  pciuons  as  an  incident  of  humanity.  Though,  while  heatiien 
negroes  continued  to  bo  introduced  from  abroad  as  chattels  by 
the  Imo ./  nai{oit3f  the  attribution  of  pcrBonality  was  universal 
only  in  respect  to  nominally  Christian  persons.  The  same  may 
be  taken  to  have  been  the  law  of  the  British  islands  shortly  be- 
fore tho  date  of  Somerset's  caso,  even  if  it  is  admitted  that  ne- 
groes nominally  Christian  could  there  have  been  lawfully  retained 
in  involuntary  servitude  at  that  time.* 

On  tho  principle  heroin  assumed  to  be  applicable,  this  attri- 
bution of  legal  personality  in  these  jurisdictions,  8upi>08ing  it  to 
have  been  thus  made  universal,  should  have  limited  that  recog- 
nition, by  comity,  of  the  condition,  under  tho  law  of  their 
doraicil,  of  negroes  entering  from  other  countries  or  parts  of  the 
empire ;  if  in  such  domicil  it  had  been  chaitd  slaver)*, 

§  300.  It  has  been  shown  that  in  one  important  respect 
slaver}'  had  changed  its  cimracter  in  every  colony  before  tho 
Kevolulion.  That  is  to  say — the  slavorj'  of  negroes,  at  least  of 
those  born  on  the  soil  and  nominally  Christian,  lost  itB  founda- 
tion in  universal  jurisprudence — the  law  of  nations — and  became 
an  effect  of  local  law — jus  proprium.'  But  it  is  at  tho  same 
time  true  that  the  condition  of  slavery,  as  churacterized  by  cer- 


*Ai^  §  188. 
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tmn  obligations  of  Ibe  slave  and  the  correlative  rights  of  the 
owner,  did  not  essentially  vary,  *^hether  the  status  thus  resting 
on  local  law  was  legally  distinguishable  as  chattel  slaTery  or  as 
the  condition  of  a  legal  person.*  In  fact,  even  though  in  some 
several  jtuisdictioD  of  the  empire  personality  should  have  been 
thus  raiiversally  attributed,  yet  while  domiciled  negroes  could, 
notwithstanding,  be  held  there  in  servitude,  as  persons,  the 
tribunals  might  reasonably  suppose  the  condition  of  alien  ne- 
gKjfes,  under  the  contemporary  low  of  their  domicil,  tobe  equally 
the  condition  of  a  legal  perRon.  So  that  its  recognition  in  that 
forum  under  the  rule  of  comity,  would  not  be  less  consistent  with 
a  univcml  attribution  of  personality  than  was  the  local  slavery. 

Therefore,  although,  strictly  speaking,  the  attribution  of 
personality  involves  the  attribution  of  some  individual  rights,  it 
may  be  assumed  here  that  the  attribution  of  personal  liberty, 
whose  universality  should  have  prevented  the  judicial  recogni- 
tion, by  comity,  of  a  status  of  bondage  created  under  a  foreign 
law,  should  have  been  one  more  absoiate  than  tlmt  involved  in 
the  attribution  of  legal  peraonality  only, 

§  301.  When  it  is  intimated  that  a  condition  of  involuntary 
servitude  may  bo  inconsistent  with  the  attribution  of  individual 
rights,  under  a  principle  having  univeml  esEtent  in  some  one 
forum  of  Jurisdiction,  it  is  at  the  same  time  confessed  that,  as 
human  society  is  at  present  constituted,  no  state  or  country  can 
be  supposed  to  exist  wherein  persontd  freedom  is  a  right  actually 
enjoyed  by  every  individual  under  the  internal  law. 

Yet  it  is  jjossibie  that  the  right  should  be  attributed  by  that 
law  to  every  individual,  except  as  limited  by  certain  legal  rela- 
tions ;  such  as  relations  essential  to  the  existence  of  families, 
and  by  the  effects  of  remedial  and  punitive  law  j  and  that 
other  limitations  of  that  right  under  the  local  law  should  have 
especial  reference  to  local  ijeculiarities.  In  a  state  wherein  this 
should  bo  the  case,  individual  rights  might  be  attributed  to  all 
to  such  a  degree  as  to  preclude  the  judicial  recognition  of  con- 
ditions or  status  inconsistent  with  the  exercise  of  those  rights. 

*  13  Coiou  R.  59.  J»ck«Qa  ».  Bu!IIoh:Ic,  p  S9. 
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^§  302.  If  then  the  courts  in  Massacliosettsor  in  the  British 
islands  could  have  held  the  individufil  rights  attributed  to  Eng- 
lishmen to  be  Incidents  of  a  relation  existing  independently  of 
rules  of  action  eufotced  by  positive  law^  and  that  those  rights 
were  actnaUy  incident  to  the  condition  of  all  domiciled  persons, 
except  as  limited  by  the  family  rights  and  duties,  punitive  and 
temediai  laws,  or  in  relations  whose  jural  character  depended 
on  local  circumstances,  under  special  cxceptious  by  statute  or 
customary  law,  they  might  (under  the  second  index  of  umver- 
sality,  ante,  §  295,)  liave  considered  liberty  to  be  so  universally 
attributed,  by  the  sovereign  power  whose  will  they  were  to  apply 
as  law,  as  to  prevent  the  international  allowance  of  slavery 
under  the  rule  of  comity. 

§  303.  In  Massachusetts  this  could  hardly  have  been  main- 
tained if  the  refusal  of  the  provincial  governors  to  co-operate 
with  the  local  legislature  in  prohibiting  the  importation  of 
African  slaves,  was  a  suMcient  proof  that  such  importation  was 
law^i  That  of  itself  might  have  been  inconsistent  with  a 
universal  attribution  cf  liberty,  whatever  may  have  been  the 
condition  of  those  so  imported  after  they  had  become  domiciled 
or  had  been  purchased  by  residents.  In  the  cases  wherein 
domiciled  negroes  had  been  declared  freemen,  the  judgment  of 
the  courts,  according  to  Dr.  Belknap's  account,  had  been  only 
that  negroes  bom  in  the  colony,  or  only  perhaps  that  domiciled 
negroes  weie  entitled  by  the  charters  to  the  rights  of  the  English 
colonists.*  It  nwght  perhaps,  however,  have  been  held  that  per- 
sonal liberty  was  to  be  attributed  to  all  baptized  negroes  and 
Indians. 

§  304.  Of  the  many  slaves  actually  held  in  England,  at  the 
time  of  Somerset's  case,  a  laige  pr  portion  may  be  supposed  to 
have  been  imported  from  Africa,  and  to  have  had  no  other 
domicil  than  England.  The  importation  of  slaves  into  the 
British  islands  had  no  implied  sanction  in  the  failure  of  an  at- 
tempt to  pass  a  statute  e^^nst  it,'  as  in  Massachusetts  ;  but, 

•  Ame.n,  264,  note. 

*  A  blU  for  mtricUiiff  the  >Uv«  tmdo  wu  tint  brotmht  ioto  Uio  Iloaso  of  Common* 
in  1788.   The  Saal  %et  for  its  aboUtiuu  «a»  ia  1807.   WtkUb'*  Api^oiO,  pp.  344.SS0. 
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88  has  hom  shown  in  the  fourth  chapter,  the  saxoe  reasoning 
which  supported  the  importation  of  slaves  into  an  American 
colony  would,  apparently,  have  justified  their  importation  into 
England  t  unless  the  law  which,  in  England,  determined  the 
condition  0/  the  native  Briton  extended  to  all  persons  within 
the  realm  of  England.  But  Lord  Mansfield  must  he  taken  to 
have  based  his  decision  on  the  universal  peisonal  extent,  at  the 
time,  of  this  law  of  condition  ;  and  to  have  held  that  any  ex* 
ceptions  under  the  territorial  law,  such  as  villcnage  and  the 
bond^slavety  of  colliers  and  saltere  in  Scotland,  then  existing,* 
were  jural  or  rightful  only  in  reference  to  peculiar  local  oiroum* 
stances.  Such  a  meaning,  it  would  seem,  wiU  best  vindicate 
the  juridical  fitness  of  his  language  when  he  said,  *^  The  state 
of  slavety  is  of  such  a  nature  that  it  is  incapable  of  being  in- 
troduced on  any  reasons  moral  or  political ;  but  only  by  positive 
law,  which  preserves  its  force  long  after  the  reasons,  occasion, 
and  time  itself,  from  whence  it  was  created,  is  erased  from  mem- 
ory. It  h  so  odious  that  nothing  can  be  suffered  to  support  it 
but  positive  law." 

§  305.  It  has  already  been  shown  that,  in  this  distinction  of 
certain  principles  contdned  in  the  municipal  (national)  law  of 
a  country  as  having  univercal  personal  extent,  a  tribunal  dis- 
tinguishes some  rules  as  jural  or  rightful  only  in  and  for  a  cer- 
tain territorial  jurisdiction,  and  others  as  jural  because  conso- 
nant with  the  conditions  of  man's  ^existence  in  society ;  thus 
recognissing  a  natural  law  in  the  only  sense  in  which  it  is  known 
in  jurisprudence  or  the  science  of  positive  law,*  The  legislator 
may  determine  this  by  exercise  of  autonomic  power.  A  tribunal, 
in  making  this  distinction,  can  only  refer  (in  the  want  of  local 
precedents  or  legislation  determining  the  extent  of  law)  to  the 
juridical  action  of  foreign  states :  especially  in  their  application 
of  international  law ;  through  which  it  is  ascertained  what 
principles  of  ita  own  (national,  civil,)  law  each  state  holds  to 
be  natural  and  universal,  and  what  others  peculiar  (proprium) 
to  itself  or  its  own  peculiar  circumstances.   And  by  this  refer- 


Ante,  §§  87,  07, 100. 
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csnce  the  science  of  universal  jurisprudence  (jus  gontiuin)  be- 
comes maaifeated. 

§  306.  It  being  then  odnuttcd  th&%  m  England,  at  tKis  time, 
no  right  sirailar  to  that  claimed  hy  the  maater  in  Somerset's 
CEBO  could  there  be  exercised  in  refbrcnco  to  a  domiciled  inhab- 
itant, or  that  no  such  obligations  as  those  incident  to  ehsvery  in 
the  colonies  could  be  enforced  in  England  by  the  tcnitorial  or 
local  law  against  a  domicUutl  inliabitant,  the  courts  there  could 
have  referred  to  the  international  practice  of  foreign  countries 
in  similar  circumstances  ;  that  is,  countries  wherein  such  rights 
and  obligations  could  not  be  enforced  as  between  domiciled  in- 
habitatits  or  under  the  internal  law.  They  would  have  regartlcd 
such  practice  not  only  as  the  evidence  of  a  customary  tvHo  of  in- 
ternational law  supposed  to  be  received  into  the  law  of  the 
land,'  and  also  as  showing  whether  imivcrsal  jurisprudcnne — 
the  hw  of  n<rfion«— <lid  or  did  not  sustain  such  rights  and  obli- 
gati'jns,*  but  also  as  showing  whether  the  general  law  of  free 
condition,  having  a  territorial  extent  in  the  forum  of  jurisdiction 
(England)  was  to  be  taken  to  be  jural  with  reference  to  domi- 
ciled subjects  only,  or  to  have  universal  personol  extent,  with 
only  such  exceptions  as  were  to  be  considered  nccesjuiry  in  refer- 
ence to  local  circumstances  ;  as  shown  by  statute  or  by  particu- 
lar customs. 

§  307.  Now  the  EurojMjan  continental  authorities  already 
cited  may,  regarded  in  this  light,  be  taken  to  show  that — when 
in  oiny  country  that  condition  of  bondage  which  has  heroin  bc*n 
called  absolute  or  chattel  slavery,  has  become  unknown  to  the 
territorial  or  internal  law,  or  when  it  cannot  exist  as  the  condi- 
tion of  a  domiciled  inhabitant,  all  limitations  to  the  enjo)inent 
of  individual  rights  under  that  law,  (if  not  incidents  of  the 
family  state  or  effects  of  punitory  laws,)  are  to  be  considered  jural 
only  in  reference  to  local  and  exceptional  circumstances  sanc- 
tioned by  statute  or  particular  local  customs,  and  that  the  ordi- 
nary or  general  law,'  attributing  individual  rights  to  the  domi- 
ciled inhabitants,  is  one  which  is  to  be  taken  (with  these  excep- 


*  AhU,  i%  133.  'iSS. 
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tion»)  to  have  tini  vernal  peraonal  extent,  or  to  apply  to  all  nat«> 
uml  persons  within  the  territorial  domain.  So  that  a  tribunal 
cannot  look  upon  the  rights  and  obligations  of  aliens,  existing 
under  a  foreign  law,  if  inconsistent  with  the  possession  of  those 
rights,  OS  equally  recognised  exceptions  to  that  general  law.  And 
tliat  therefore,  in  stich  forum,  the  rule  of  comity  cannot  take 
Qffcct  in  sustaining  the  involuntary  servitude  of  an  alien  as  in- 
cident to  a  status  existent  by  the  law  of  liis  domiciL 

These  authorities  are  earlier  than  Somerset's  case,  and  the 
application  of  the  doctrine  above  stated  would  have  prevented 
the  judicial  recognition  of  his  slave  condition  under  the  rule  of 
comiti/. 

§  308.  It  is  thus  sup}>0Bcd  that  Lord  Mansfield's  decision  in 
the  case  of  Somerset  was  justified  by  the  system  of  private  in- 
ternational law  derived  from  the  customary  jurisprtjdence  of  all 
nations,  applied  in  a  case  of  the  so  called  "  conflict  of  laws  "  in 
three  different  forms : 

1.  The  rule  derived  from  the  international  practice  of  nations 
in  like  cases  disallowed  the  master's  claim. 

2.  The  law  of  miiona — universal  jurisprudence,  as  learned 
from  the  international  practice  of  nations,  no  longer  supported 
the  slave  condition  of  the  negro. 

3.  The  juridical  action  of  foreign  nations,  as  indicating  what 
principles  of  the  law  of  England  were  to  be  taken  to  have  uni- 
versal personal  extent,  required  a  universal  extent  for  the  law  of 
free  condition  applying  to  the  domiciled  inhabitants,  and  there-r 
fore  the  rights  of  the  owner  and  the  obligations  of  the  slave 
were  not  supported  by  comity. ' 

*  Mr.  Jtt*Uc«  CampbeU,  In  Drta  Scott's  cam.  19  Howard,  495,  mjn  t  "  It  witl  be 
conc«(]i»),  that  In  cuuiitri««  when  no  law  or  regulation  prtvalU,  opposed  to  tho  exist~ 
enco  aitd  t>oiuK.t)tteRce«  of  •larvi-jr,  p«r«on»  wUo  an  born  iu  tbttt  coodiUoa  io  a  foralga 
•tato  would  not  b«  Ub«rated  by  tho  ocoidont  of  th«Ir  btrt^tsion."  If  it  l«  in«ant 
that  tho  Uboratlon  will  uot  enituo  wh«ro  thero  it  uo  itatutorjr  prohibition  of  alaverjr. 
the  conc«Mion  hero  ammod  Mem*  to  bo  vory  much  oat  <^  It  wax  »«t  i^dlrod 
hy  thQ  rolct  of  int«RMtIonal  private  law  a  oeatttrjr  ago,  and  ha«  (xrtainly  t»t  b«oa 
moro  farorcd  •ioco  that  period.  Tho  "  necidont  of  introgmslon  *  liberated  ponmns  bmi 
in  ilavery  In  foreign  state*  wtteu  thct  l<t»  of  Na/iaw~-onivmaI  jarisprudoHOO—bad 
changed.  Mr.  Justkn  Campbell  adds :  *'  The  rehuion  of  domeitio  uarety  is  recogn!«d 
in  tho  law  of  nations,  and  the  inierforenee  of  the  authorities  of  one  itate  with  the  ritfhts 
of  a  ma*t«r  belonging  to  another,  without  a  valid  cause,  is  »  riolatioa  of  that  law. 
(Wheat.  Law  ol  Nat.,  724  ;  5  Slats,  at  Lar]^,  GOl ;  Calk.  %  378 ;  K«ports  of  tho  Cum. 
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§  309.  According  to  the  view  of  the  public  law  of  the  Brit-> 
ish  empire,  during  the  colonial  period,  which  hxis  been  given  in 
the  preceding  chapters,  the  slavery  of  a  negro  inhabitant  in  any 
ont  of  the  colonies  rested  on  a  portion  of  supreme  or  sovereign 
power  held  sovemlly  by  the  local  government.  The  several 
jurisdictions  of  the  British  empire  were  like  independent  na- 
tional jurisdictions,  in  their  international  recognition  of  th^ 
status  of  negro  slaves.  This  was  the  colonial  theory  of  publio 
law,  which  was  conlirmcd  or  established  by  the  revolution. 

It  must  be  noticed  that  the  applicability  of  the  argument 
hero  detailed  as  determining  Somerset's  case,  rests  wholly  upon 
this  doctrine.  But  on  the  theory  of  public  law,  determining 
the  location  of  sovereign  power  over  iHjrsoas  and  things  in  the 
American  colonies,  which  was  held  by  Lord  Mansfield,  (as  ap- 
pears in  thia  decision,  and  is  knowu  from  other  sources,)*  there 
was  a  gross  inconsistency  in  his  refusing,  us  a  judge,  to  give  a 
jjnm»-internation^  support  in  England  to  the  condition  of  sla- 
very, whicb  he  acknowledged  to  be  lawftil  in  the  colony.  For, 
even  admitting  that  that  condition  did  not,  at  that  time,  re- 
ceive any  support  from  tlse  law  of  nations,  i.  e.,  universal  juris- 
prudence, Lord  Mansfield  held,  not  only  that  Somerset  was 
legally  a  slave  in  the  colony,  but  that  the  law  by  which  he  was 
held  as  a  slave  rested  upon  the  same  supremo  source  of  law 
upon  which  the  teriitorial  law  of  England  depended  for  its 
coercive  power  in  England,  tiiat  is,  parliament,  or  the  crown 
and  parliament.  Of  two  laws,  equally  dependent  on  the  juridi- 
cal will  of  tho  sovereign  in  whose  name  he  exercised  the  judicial 
functions.  Lord  Mansfield  could  not  have  taken  one — the  Eng- 
lish (local)  law  of  status — to  have  that  universality  or  universal 

H.  S.  and  O..  187, 28S,  241.*0  Th»  lav  «/  iwi/fww,— wnirf  mJ  jari<pnK3«»»c«.~<«ftM^ 
to  npport  abveTy  Itma  b«fbre  Somor«e:'s  otw:  tuxi  It  Jndgfl  CampbtiU  nti»u» 
h«n  puViV  inttrmtUmo!  Itnr,  a  Uw  binding  on  nall(»>.%  the  nsMrtion  it  sintply  ricllcti<- 
knut  i  anlcM  (h«  sUvehoIding  Siatoi  of  UiIji  Union  can  ataM  ctvaIa  a  rulo  in  that  law. 
F«r,  fvm  the  iwiddic  age*  to  tlw  pr«jMnt  day,  '^vtry  European  »tate  ha«  claimed  and 
•xarHaod  the  power  to  wcogjilM  or  not  to  mcoj^cnize  tlw  bond  •tatiw  of  »tr«npert. 
Asst'i  w)t?a  nation*  hare  not  allowed  th«tr  own  tutiiJectett)  hold  negniea  }n  •k.'ery,  thoy 
h$.ttt,  alinost  without  exorptioo,  rejected  the  claiwii  of  foreixn  ownen  vohnMrily  ea> 
UrUv  tb«?r  Moroinions.   Their  rigii  to  do  no  hna  mrer  been  quettioned. 

♦  See  bia  tpeoeb  in  the  Lwrd»,  Feb.  7,  1773,  in  3  Campbell'*  Uwa  of  Clt  Jaitkcn, 
p.  49S. 
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personal  extent  which  would  pfovcnt  the  judicial  recognition, 
(under  the  rule  of  comity  m  explained  in  the  second  chapter,) 
of  a  right  and  obligation  sanctioned  by  the  other. 

§  310.  In  other  words^  since  Lord  Mansfield  hold  that  the 
sovereign  whose  juridical  will  had,  in  Virginia,  (os  by  a  jural  rule, 
or  rule  of  right,)  made  Somerset  a  slave,  was  identical  with  the 
sovereign  whoso  juridical  will  (in  a  jural  rule,  or  rule  of  right,) 
he  wiis  to  enforce  at  Westminster,  he  could  not  (if  Somerset 
had  been  a  ciiattel  in  Virginia)  say  that  the  law  of  England, 
in  attributing  to  Englishmen  legal  capacity  for  rights  and  du- 
ties, declared  a  natural  law,  or  a  law  in  the  secondary  sense,  to 
be  received  and  applied  by  him  with  universal  personal  extent 
or  to  all  persons  within  the  power  or  recognized  territorial  juris- 
diction of  the  law  of  England ;  and  so  have  refused  interna- 
tional recognition  of  his  chattel  condition.*  Nor  (if  Somerset 
had  been,  in  Virginia,  a  legal  person  in  bondage)  could  Lord 
Mansfield  say  that  the  law  of  England,  attributing  personal 
liberty  to  all  domiciled  or  native  subjects,  was  to  be  regarded 
as  the  recognition  of,  or  the  statement  of,  a  law  in  the  secondary 
sense,  a  natural  law,  and  that  that  right  was  to  be  taken  by 
him  to  be  the  incident  of  a  state  of  things  existing  independ- 
ently of  rules  of  action  established  by  the  state,  and  one  attribu- 
ted to  all  persons  within  the  territorial  jurisdiction  as  by  a  law 
of  universal  extent,  a  law  applying  to  all  ^iorsons  irrespectively 
of  their  domicil  or  their  previous  subjection  ti»  other  laws  or  ju- 
risdictions, and  thus  have  refused  international  recognition  of 
the  relation  between  the  masfor  and  slave,  regarded  as  legal 
persons.' 

§  311.  Indeed,  since  there  was  no  statute  or  customary  rule 
that  the  colonial  slavery  should  not  bo  recognized  in  the  British 
islands,  it  followed,  from  the  assumption  that  they  and  the 
American  colonies  were  under  the  same  sovereign  source  of  law, 
that  an  English  tribunal  administering  law  as  the  ascertained 
will  of  that  supreme  power,  wi\8  bound  to  recogniaw  the  law  of 
slavery  as  a  personal  law,  according  to  the  (fu<m-intemational 


*      amt,  p.  10& 


»S««  on**,  p.  108. 
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rule  for  the  recognition  of  personal  laws  which  vrm  eta.*  etl  in  the 
second  chapter.'  That  is  to  say,  while  the  domicil  of  the  slave 
and  hia  master  remained  xmchangcd,  every  tribunal  represent- 
ing that  source  of  law,  in  any  part  of  the  empire,  was  bound  to 
recognize  within  its  particular  fonnn  the  relation,  created  by  the 
colonial  law,  as  jural  and  legal ;  Independently  of  its  connection 
with  the  law  naiions — universal  jurispnidencc — and  inde- 
pendently of  the  rule  of  comity,  which  properly  obtains  only  as 
between  independent  states.'  It  was,  so  to  speak,  stultifying  the 
jurisprudence  of  England,  for  a  judge  adopting  Lord  Mansfield's 
theory  of  the  public  law  of  the  empire,  to  declare  that  the  rela- 
tion between  the  master  and  slave  was  unlawful  in  England, 
because  contrarif  to  natural  Justice,  and  at  the  same  time  to 
admit  that  it  was  a  legal  relation  in  the  colony.*  For,  in  tlie 
colony,  tliat  relation  had  been  established  by  a  judicial  applica- 
tion of  natural  reason  by  tribunals  representing  there,  on  his 
theory,  the  same  Juridical  sovereign  whom  the  King's  Bench 
represented  in  England.  Lord  Mansfield  in  this  decision 
ignored  the  historical  origin  of  negro  slavery,  when  he  declared 
it  to  rest  uijon  statutes  having  a  definite  territorial  extent  in 
and  for  the  plantations  and  the  coast  of  Africa ;  though  the 
essential  inconsistencies  in  his  "  opinion  "  would  not  thereby  have 
been  removed.* 


'  ^Ml«,  p.  100,  ntd  not^ 

t  Onip.  tUtt  Arjttsment  of  TrituitMl.  f«Nr  tbe  mft»t«f,  In  th«  Frendt  cam,  13  Cttu.  C«L 
The  erifkUmit  oTlhs  KnatUli  e4itor*»  in  30  tlowdft  St,  Tn,  p.  }5,  mte,  opott  thlt  iur> 
gtimntt,  AK  unHilr.   It  U  Miy  ta  Ic^ctit  iw  exi»o«iti[ott  of  titat  ttdie  of  (Ite  gvncml 

*  Vtry  fimileur  U  huvA  .Siowe))'«  oUMmtion,  2  Hop:.  AAm.  IL,  j^.  114,  tST. 
Mc»ntt«q»iet%  Ldtret  I'timnc*,  tuAtm  7<^   *'  li  y  k  Img,  vmwt       le«  ]»rSoee« 

Otritlenit  kflhitteltlRfttt  ttm  lt$  e<«clavM  4ft  teunt  ^at» ;  t>«rc«tqu»,  ttuKilent  il*.  U>  Qhrh- 
Uani>cne  nm«l  (mix  ItM  Hmnme*  ^ux.  1)  m  mi  m  nc(e  ^«  rvU|(ton  Uor  ifoU 
txi*  uUttr ;  il»  tihtihteknt  par  U  )e«  Mlgn^nritt  ile  in  p»b«tt»'?e  de*(tt»U  W*  n>Urol«itt  b 
bM  pduuk.  n«  mtt  «Bi»lt«  (tut  4e«  eo«Qu^««  4ium  Im  pftjr*  oOi  U«  ra.  ((a'U  leur 
tlaU  flclvontoKcux  d'nvoir  4m  emclA^'eit,  ttt  mt  p«mi*  d'en  nchcter  el  v«ft4t«, 
outtUoDt  ce  prwdpe  4e  ntligion  ^ni  left  touchoit  uxtt.  Quo  v«ux-tu  «)tt«  jo  dire? 
Vciiti  4an»  mtt  temp*,  «mar  4»imi  an  atititt." 

During  l]to  AmeHean  war,  tlie  tlaven  in  ^Irgln'ji  am!  Carolina  were  tt|(ar4«<)  bj 
tbo  Kn|tli«>b  M  pTOpert^f  atKl  objectt  of  htnAy.  It  wat  ««ttmat«4  that  mt  )<r««  tliwn 
thirty  tbn»mti4  veto  caniedl  off  (ram  Vlrglttb.  'ibft  pojjcy  a4apte4  hy  Vmrnen  at 
the  bi'^nntivg  of  tbe  war,  wa«  it>  arm  (bo  «Iave«  agalttit  tWr  wajtitn,  but  tbii  wai 
not  iwrMveml  in.  9  !Jll4r.,  S55. 

♦  Mr.  Sumwot,  i»  a  »ipmb  in  tbe  S»tM(e  of  the  United  Stal«»,  Aumut,  2C,  I8S9, 
Mi4  (bat  Lcml  MatuiBeld  proti{»me«4  tbla  4«cre«  *' witb  4it«reidll«bio  ntmetavcd,  iultjr' 
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§  312.  Acconiiag  to  the  principles  herein  before  a«8«mc€i, 
the  tnie  statement  of  the  interaational  law  iavohed  in  Somer- 
set's cMe*  18  this : — Th&  law  of  naitona — umversal  Jurispru- 
dcnce — as  then  rtMJOgsised  by  European  fitat€«,  not  sup- 
port liis  bond  condition,  whether  it  was  cliatlel  slavery  or  the 
bondage  of  a  legal  person.  This  condition  had  been  created  by 
the  local  law,  jus  propnum,  of  the  colony  in  which  he  had  been 
a  domiciled  inhabitant ;  whether  ho  liad  there  been  held  as  a 
chattel,  or  as  a  person  bound  to  service  or  labor,  was  immaterial* 
The  kw  of  the  foreign  jurisdiction — the  colony — was  to  be 
taken  to  bo  Juml — a  law  of  right — in  and  for  the  colony :  it« 
consequences  there  were  legal  But  the  law  of  England  (ex- 
cept as  comprehending  the  hw  of  wahww—univcrsal  jurispra- 
dence — if  it  then  supportetl  the  slavery  of  hmtJim  negroes') 
attribut€<l  the  right  of  jjcrsonal  Hlierty  to  all  natural  persons 
within  its  territorial  jurisdiction,  and  enforced  no  dominion  of 
one  private  person  over  anotlier,  except  in  the  relations  of  the 
family,  relations  arising  out  of  primitive  and  remedial  law,  and 
in  some  local  districts,  certain  relations  founded  on  particular 
customary  law.  No  relation  of  this  kind  existed  between  Som- 
erset and  his  master.  The  law  which  attributetl  the  so-eallcd 
"  personal  rights  "  to  the  inhabitants  of  English  birth  (except 
as  modified  by  these  relations)  had  a  universal  jjersoaal  extent 
in  Sngtandf  which  prevented  the  operation  of  the  principle  of 

ifljp  111*  grtMt  JttdlclaJ  ftftrne*  bat  in  trBmUlng;  oljdilettce  to  Oic  genJo*  of  ifco  British 
wwfttiitniiott.*  Titl»  U  l»rdly  gwt«ft»l  Ev«»trtit«t!^Ionw«Jt|^taw,LoraMAa^ 
ficM  WM  mtthh  to  glvo  tfood  jttdWal  namm  fbr  it,  tM&  mis^i  well  havo  hm*  r«ltte- 
tfcttt  ojjcflly  to  ammo  tfe«  Pwritw«  of  Iftjiilntion. iVom  U*  opittion  «nd  obi«m- 
tloB*  dttriog  tJw  wftiimtttt,  hs  wideotJy  thowg^Jii  UmmU  eWlged  to  do.  It  •Mtnut  lik«Jy 
tlua  hi*  trewbUwg  otwdlsaoc  mtdumdi  mow  to  tlus  ilwtn  Bwvaiil»g  cttmnt  of 
pttbUa  {»e«  l>o»aing'«  rewMfe,  Lolft'*  K,  jm.  9,  10,)  than  to  a  mm  of  judl- 

cUU  W4^«iibiU^jr. 

Tbttt  l»  »  Oottfetfttl  oompJtwMwtt,  t>y  B<««^  CU.  J.,  in  Korbet  v.  Cathm^  2  B.  &  C, 
470,  Mviftg  tiiM  tho  jwdgo*  (la  Swnomi^  cam)  "  wcto  abovo  «ge  in  whlcb  thoy 
lived,*  Ac 

I/wfd  MnmSeld,  wcwimgimf  a  g««eraj  olEBc«r  wbo  wm  dottb*jRg  hit  o««  cowpo- 
twjw  for  tbe  judiclttl  duiic*  Incident  to  tbo  offlbo  of  gntonior  is  a  W.  I.  colony  to 
which  htt  hftd  bftei*  appoitttttT,  told  hJm  It  wo«Jd  bo  to  de«{d«ituiay— *•  but  tmvt 
gi*o  yo«r  mwwMW,  for  yoatr  jwtoKcut  will  probably  bft  right,  bwt  your  rt*»e»»  wlU  ©ctr- 
t«lnJy  be  wroMg.**  Omipbidr'* lim  of  tho  Chief  Joitico*,  vol  II.,  p.  572. 

•  Tho  kw  «fpJyltt|{  M  mwaidpl  (InteroAl)  tnw  ha*  htm  utatn^       §  189. 

'  TUi  name  JtttM*  Smtfttt  maluts  it  probiible  thut  he  wwt  a  bnpiiud  «r  nomi- 
wu^y  CAmf**!!  iwgfi,  thmgh  the  wtwa  to  tbs  writ  jttstM  that  he  wu  a  ttativo  Af- 
rieau. 
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comity,  since  there  was  no  atattito  or  international  custom  by 
trblch  these  general  principles  could  he  limited.' 

§  313.  This  statement  of  the  operation  of  internatioml  pri- 
vate law  in  this  case,  is  based  upon  the  assumption  that  negroes 
could  not  be  at  that  time  held  in  slavery  under  the  internal 
law  ;  that  is,  that  no  negro  domiciled  in  England  could  there 
be  held  ia  slavery.  It  was,  indeed,  Lord  Mansfield's  decision  of 
the  case  which  finally  established  this  dootrlne  in  the  internal 
law,  and  thereby  liberated,  it  has  been  supposed,  a  lai^  num- 
ber of  negroes  retained  as  slaves  in  England.  But,  according  to 
the  review  of  the  cases  winch  was  given  in  the  fourth  chapter, 
there  was  no  principle  on  which  a  domiciled  negro  could  be 
thus  held  in  involunt^ary  servitude. 

In  the  claim  of  ownership  in  England,  whether  under  the  inter- 
nal or  the  international  private  law,  the  principal  reliance  seems  to 
have  been  on  an  alleged  geneml  custom ;  mcaniag  the  then  custom- 
ary popukr  recognition  in  England  of  the  relation  of  master  and 
slave.  It  was  upon  this  ground  that  Lord  Stowell  objected  to 
this  decision,  saying  that,  from  the  time  of  the  establishment 
of  slavery  in  the  colonies,  negroes  had  been  bought  and  sold  in 
L-ondon  and  had  been  sent  back  thence  to  the  plantations. 

§  314/  But,  in  stating  tliat  during  the  two  and  twenty  years 
previous  "  decisions"  of  great  authority  had  been  delivered  sup- 
porting that  "  system"  (t.  c,  that  practice)  in  England,  Lord 
Stowell  certainly  asserted  more  than  judicial  history  warranted. 
It  has  herein  throughout  been  supposed  that  there  was  law  to 

'  Btti^  1  Comm.,  p«  741,  tnyt,  re«|)oc(lng  SomerMt'«  nmH  Uto  Scotch  cato :  "  Tht 
pdadj^ii  eiittUUbcd  by  Uma  <le(»«iotHi  mti  <m  ground*  which  a»)  iittSUptitMble.  A 
ttaim  which,  llk»  titmxj,  wa<  thss  orentaro  of  m«MicI|MU  re^paUltoa  nlotte,  <»ttld  have 
BO  ex»t«»eo  in  a  minUv  whom  thtA  relation  not  only  h^  no  httt  was  ftt  v»<- 
:dum  with  tbo  Uw  1^  uukt  eountfjr.'*  By  '*  municipal  rtgohiUon  "  ^o  Author  hemi 
iDt««4«  {kmIiIv«  leglilativo  ennetiBeRlf  and  iiltutratei  the  common  mlnawpreltemlon  of 
the  legu  fuMindAtion  oC  i4»veiy.  It  appenn  to  havo  hoon  »  vtry  dotthtM  ^-uestlon 
whether,  at  thi»  time,  tlAvery  was  at  viwlaaeo  with  the  law  of  EagUnd  and  Scotland. 

Mr.  HargTAvo'c  aigumont  witJt  «<»ii(ou$  note*  <«r  vartotu  attthontio*  hearins  on  tho 
qa««tio»,  was  pmblirim  al  intigth  in  voh  tl.  of  hk  Slate  Trialt,  and  afkerwamt  in  SO 
£b>wcir«  Stato  IVhUi,  In  this  (hrm  it  hAtJtmly  b««n  iHfeirod  to  a*  an  impitrUa!  Im* 
llio.  It  h,  bowover,  Uahht  to  the  iHuno  critidtm  with  all  the  Eng}i«!t  orgumont*  and 
dedtbostn  thcMCiuat;  that  h,  that  no  dofloito  brinviptu  of  {n!«matli%a]  jorlif  ra< 
denoo  are  cniuidated;  and  tbo  uni«tormino(I  uae  of  tho  tma»  jBoi«t»Vo  late,  mtHmi  ta», 
immid^t  ftm,  ttue  ^  mstttmt,  j-e.,  deprlvM  it  of  pr9]>or  AirKameutaiivo  oouiUtoney. 
Cotnpuo  onto,  p.  109  i>ot«. 
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uiaintam  in  England  tho  right  of  pro|H»rty,  as  of  c/wftefo,  in  a 
heathen  negro  akve,*  but  that  after  conversion  there  was  no  law 
having  the  character  of  universal  Juriaprudenco  and  no  Jus  pro- 
prium  (unless  this  same  practice)  to  continue  that  right. 
Afier  such  conversion  the  courte  would  have  been  called  to  de- 
cide the  same  question,  in  and  for  England,  which,  it  has  been 
supposed,  the  colonial  courts  were  once  called  to  decide  for  their 
several  jurisdictions  ;  i.  c,  what  was  the  status  which  existed 
after  the  conversion.*  Now  it  seems  that,  before  this  case,  the 
weight  of  judicial  dcKiision  had  been  that  negroes  were  not 
chaitds  in, England  ;  and  though  there  was  a  prevalent  juristi- 
cal opinion  that  the  relation  of  maater  and  servant  continued 
that  the  obligation  of  the  servant  was  for  li^e  and  might  be  as- 
signed as  property,  it  was  nevertheless  a  mooted  question  and 
not  received  in  the  courts  as  a  settled  point  j  some  judges  hav- 
ing positively  denied  the  existence  of  any  such  relatioa  And 
from  ail  that  appears,  this  may  have  been  the  first  occasion  on 
which  a  judicial  tribunal  had  been  obliged  to  decide,  in  a  con- 
troversy between  the  master  and  slave,  whetlu'r  such  a  right  of 
private  dominion  and  correlative  obligation  could  be  maintained 
in  England. 

§  315.  The  practice  which  was  relied  on  was  then  the  hold- 
ing in  servitude  legal  persons,  and  so  to  be  distinguished  from 
chattel  slavery  under  the  hto  of  nations^  which  hatl  been  recog- 
nized in  the  custom  of  merchants  and  the  common  law  of  Eng* 
land.  For  that  customary  law  maintained  the  right  of  the 
master  only  as  a  right  to  a  chattel  and  while  the  negro  was 
heathen.  Now  a  change  of  religious  belief,  unless  marked  by 
the  ceremony  of  public  baptism,  could  not  have  been  matter  of 
public  notoriety,  and  there  is  reason  to  suppose  that  for  this 
reason  the  administration  of  baptism  was  ojften  withheld  when 

•  Blaclwttmcs  I  Cojsro^,  425,  dwvldi  Uiat  aaj  dl*crimln<rtloo  b«tw«m  wirwru^  In 
w*j»ct  to  i>«iiKmal  right*,  ftcoojdlng  to  tlwir  faJlb,  couW  hn  tmim&uii.  la  tsxsMx 

*  Am,  S§  176.  201. 

»  MoJIot,  D«  Jhto  MaiiUmo,  B.  8,  c.  1,  §  8.  Sw  BliHtkitw»'i  contradlctoiy  ttatt- 
menti  ^  Comm.,  421*  CliauberUjnQo  «.  mm/,  mnU,  183,—"  be  U  oo  otiwr 
Uuut  ft  «hvi>!i  •eimmt.'* 
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it  would  bavo  Been  otberwiso  proper.*  And  the  majority  of  ne- 
groes imported  into  England  were  probably  not  dietingiushable 
08  cither  Christian  or  heathen.  A  large  proportion  may  bo 
8uppo&ed  to  have  voluntarily'  coutinued  in  the  service  of  their 
former  owners,  and,  except  in  tlie  sales  which  may  have  taken 
place,  the  enforced  character  of  their  service  had  no  public 
recognition.*  The  sales  were  probably  confined  to  London  and 
the  larger  seaport  towns.  To  say  nothing  then  of  the  want  of 
judicial  recognitions  of  such  a  servitude,  and  nothing  of  judicial 
dicta  against  its  existence,  the  practice  of  holding  in  bondage 
negroes,  who  were  not  known  in  law  as  chaUdSt  had  not  that 
general  publicity,  definite  character  and  general  recognition 
which  must  characterize  custom  if  it  is  to  be  held  for  common 
law.* 

Negro  slaves  could  hardly  have  be^n  brought  into  England 
before  the  middle  of  the  seventeenth  century.  The  practice  of 
detaining  christianized  negroes  in  servitude  there  had  not  then 
the  characteristic  requisites  of  either  general  or  particular 
custom.' 

There  are,  too,  some  cases  in  which  judicial  tribunals  may 

» Obfcmtiofuiof  Lord  MotaiioM,  I^aV*«  R.,  {>.  8. 

*  Evca  tljottgli  Ibey  m«itdi  no  wage«,  im«i  tltmfojre  they  might  not  b«  nWo  to  «- 
(met  ft«j  thing  for  UicJr  iwrvkc  oo  ft  omHttm  umtui ;  fteet  Alfred  v.  MttrtjuU  of  Fil«- 
jftme»»  3  ivt^RAuo,  p.  3.  (Eut«r,  39  mo.  lit) 

'That  oegroet  were  «omel!mes  »oIi!  In  lAiiaau,  in  eorpoi%  a^ipttm  from  ndvertUe- 
ntent«  in  the  ppm  of  that  day.  (Sentttor  Sumner**  Spimh,  SeiMtn,  Aug.  26.  1S52.) 
Thtt  $»lts*,  at  7.ofldon.  of  itegroe*  then  in  the  PtiCnteitlott«  on  the  e«iAte>  to  «htch  they 
b«lottg«d,  which  were  prohaoiy  of  frequent  oecurrettoe,  were  not  initwteetof  t)te  custom 
which  It  now  «tmler  conndoration.  Suclt  fates  were  made  there  aA«r  thtt  decMloOi  M 
Mle»  of  oegroeii,  helug  in  foreign  daveholdia^  territoden,  may  «ttU  he  made 

*  See  mtf,  f  31  em  noteA.  Lindle/e  Thlhsut,  AtipentUXf  xUi-xvI.  The  outom, 
«o  far  a»  it  existed,  mtty  iil«o  la  part  m  ascribed  to  Ignoraiitee  of  their  right*  on  tite 
part  of  the  *htt».  This  could  not  pertiaps  have  been  contlderod  under  t)te  «t«rn  rule 
of  Engliidi  Uw.  The  Roinan  htw  admitted  the  plea  of  Ignorance  of  kw  In  certain  cajos. 
'*It  was  a  valid  p)«A  to  minor*,  vromen,  soldlem,  (propter  ruftlcitatem,)  to  lUI  «bo  wer« 
beyond  the  readt  of  legal  a<iv{ce  and  Uiibrmatloa  — ^.  G.  PhiUlmo(«'«  Principle*,  &e., 
p.  97. 

*  "  Ott*tom«  which  are  opposed  to  written  law  {conrectoriflet,  den^tori«)  are  held  by 
the  Romtin  jnrittt*  to  be  Invtuld,  unlets  they  have  been  «pectalty  confirmed  by  the  su« 
preme  power  of  the  «tate,  or  hnve  exUted  ImmemoritUty  j  and  It  U  Immaterial  whettter 
they  nmuAtt  fn  mere  nonmboervance  of  the  written  taw  (detuetudo)  or  In  the  obMrv- 
anc«  of  new  princIpteK  oppoied  to  »ue)t  )aw,  (comnetudieMMi  ahmgatorim;)  and  It  U  alto 
immateriat  whettter  the  cuttoms  Imve  or  have  not  been  confirmed  by  judicial  ded*Ion»." 
Tlilbantf  Llndtey'«  Tranit.  $  17.  But  the  author  note*  a  gr«iit  variety  of  opinion  on 
thete  polnbt.  It  might  be  «»!d  that  In  the  great  ehartent,  the  BUI  dt  Kighti,  the 
llab««»  Corpwi  Act,  the  law  attributing  pertonal  righln  to  the  KnglUIi  subject,  In 
England,  had  become  written  or  ttatute  kw.«~l  BL  Comm.  127, 128. 
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determine  the  validity  of  customs  by  a  standard  of  reason,*  But 
the  nearest.standard  of  this  reason  must  be  the  established  doc> 
trines  of  law.  The  practice  under  consideration  was  not  sup- 
ported by  universal  jurisprudence.  Its  recognition  was  moreover 
contrary  to  the  maxim  of  English  law,  which  declared  that  in 
all  cases,  or  in  all  doubtful  cases,  Uherty  should  favored,^ 
Not  having  then  the  other  marks  of  valid  ctt8t<»nmry  law,  its 
character  was  to  be  judged  by  these  jural  standards  which  exist- 
ed at  its  inception.  So  far  then  from  being  a  coexistent  jsart 
of  common  law,  it  was  itself,  in  its  beginning  and  continuance, 
contrary  to  law, 

§  316.  It  may  be  thought  that,  by  the  same  argument,  the 
colonial  courts  could  not  (as  it  was  herein  before  supposed  they 
might)  have  maintained  in  America  the  slavery  of  christianised 
Africans  and  Indians,  independently  of  statute  law. 

But  in  thft  colonies  the  common  law  of  England  was  not,  as 
in  England,  a  superior  criterion  of  natural  reason  in  judicial  de- 
termination of  the  condition  of  ail  persons  within  the  territorial 
forum  of  jurii^diction.  In  determining  the  condition  of  those  to 
whom  it  did  not  Imve  a  personal  extent,  the  law  of  England 
was  only  one  aoong  other  indications  of  natural  reason.  It  is, 
however,  undeniable,  that  the  same  maxims  in  favor  of  personal 
liberty  had  had  in  Europe  the  character  of  universal  jurispru- 

'  Contuetu^mU  ttttiMtie  longsin  non  vUis  «nctorit«s  ett,  *tA  non  uitque  ftdeo  m\ 
valiturn  momento,  ut  rftuonein  viocat  aut  t(^;«tn.>- Co^L  >'UL,  tit.  &3,  Qwt  dt,       L  3. 

*  "  IIuxnaoA  nattmi  ill  Ut)«rt«tb  eatutt  (axoxtm  s«mper  ui»|^  quaia  in  catuit  uliit 
depreccttir.*'  Fortciwtw  <Jo  Lrtudititts,  c.  47.  Coke  Litt,,  fo.  124,  b. ;  if  §  193,  Uttle- 
ton,  stating  n.  rule  in  tiding  a  clnim  of  vlUen«ge«  oro  tM  m/aewrm  libtrtati*. 

Coko'«  note  it — It  is  commonly  «aid  tliat  thiw  thing*  ha  favored  in  law  t  life,  Ubcr- 
ty,  dower."  And  dt«4i  Kortetcue,  43.  "  IffinitK  «t  cradelit  jttdic«ndtt»  ««t  (jtt!  lib* 
«itati  non  favet^  Angiim  jum  in  omni  am  tibcrtati  dant  favomn."  Tba  whole 
pamge  in  Kort««ct>e  {«,  "Cradeli*  neoefmiriojudicabitur  lex,  ^tu»  «ervitnte]n  atigmcn- 
tat  et  minuit  Ubortktem.  Nam  pro  eA  natura  aeinMr  implorat  humana.  QiSa,  ab 
homino  ei  provtUo  introdneta  t*t  tcnitm,  Sed  liMttaa  a  I>eo  homlul*  e«t  indita 
nntturS.  Qtuire  ipia  ab  Homine  cubtota  aemMr  redira  gUicit,  nt  fadt  omue  quod 
HbcrtatI  natiuraU  privatur.  Quo  ipo  et  cmdeiu  jttdicandun  est  qui  libcrtati  uon  (avet 
Iliec  cfln»iderantia  AngUie  jnra  in  omni  caha  h'bertati  dant  favoreoi."  "  The  !aw  farors 
liberty  ami  tlie  freedom  of  a  man  firom  iiniuiioament,  and  therelbrekind  inteiptvtatioiui 
•hail  be  made  iu  if»  Iwhalf"— Wood'*  Institutes,  c.  l.  §  5,  p.  25.  It  i*  «aid  the  law 
of  England  i«  fiivonil4o  to  liberty ;  and  to  far  lhi«  oWrration  i«  jtut,  that  when  we 
had  men  in  a  serrile  condition  smo»gttu»,  the  law  took  advantage  even  of  negle«i»of 
tlte  ma«t«r»,  to  enfraacliiM  the  vQWin ;  and  aeenicd  for  that  purpOM  to  anbtilbce  a  little^ 
because  our  anc«it«r»  judged  that  freemen  were  the  rent  nupport  of  tbe  kingdom.''-^ 
Burke's  Accounts  of  European  Scttioweot*  in  America,  vol.  2,  p.  ISO. 
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dence,  being  expressed,  in  the  Boman  law  and  received  by  all 
European  states.*  The  only  answer,  perhaps,  which  can  be 
given  to  this  is  tliat  the  European  states  wliich  planted  colonies 
in  the  new  world  by  right  of  discovery,  and  there  allowed  the 
enslavement  of  the  natives  or  promoted  the  introduction  of 
African  slaves,  had,  to  a  certain  extent,  modified  the  doctrines 
of  universal  jurisprudence  in  every  determiiDation  of  the  relation 
of  these  races  to  the  white  colonist,  and  limited,  to  a  certain 
extent,  the  personal  extent  of  these  principles  in  and  for  Ameri- 
ca, The  colonial  courts  had,  in  this  instance,  more  autonomic 
power  than  the  EurojKjan  tribunals,  and  it  is  not  necessary  to 
8upp(Be  that  natural  reason  applied  judicially  to  the  circum- 
atances  of  the  two  races  in  America  should  produce  the  same 
effects  as  when  applied  to  the  situation  of  the  same  races  in 
Europe." 

*By  tbo  cttfUctt  Roman  law,  xU.  T«iWe«,  tab.  vi.  §  fi,  "  In  liUgftt*d  cam  tho  pr«- 
tomptlon  sbftll  always  be  on  tbe  side  of  the  pomsKir,  uni  in  dUpute«  alwut  liberty  or 
•lAv«iy,  tlie  proumptiott  aball  alwajr*  be  on  the  side  wf  Ubftrty.*' — Coopet's  JtuitSman ; 
A{qp«ndix  L  C'^z*^  iibertatis  non  privata  ted  ptibUea  est. — LHg.  Lib.  xt.,  tit.  S,  t  68. 
Kemo  enim  iw;.^**^*, Jus  e^t  Ubortati  favert,— -Dig.  Lib.  xMii,,  tit.  29,  gS,  I.  9.  Quo- 
Ue«  dubiA  itttet|.  um^o  Ubortati*  est,  sectwdum  Ubcrtatem  r«»)oadendum.~-Dlg.  Ub, 
1.  tit,  17,  Icg4        Ijbertas  omnibus  rebus  favorablHor  est.>^Ibtd.  t.  22. 

If  the  rcadt^Jr  Is  unable  to  reconcile  the  oction  of  tliese  several  jadleatxim,  he  can 
apply  to  cither,  at  his  dtscrctl  >R,  tlte  max!m>-~Kon  omnium  quffi  a  tnnjorlbus  coastitu« 
ta  sunt  ratio  reddi  potest,  Et  Ideo  ratioaea  eoram  ^use  consUttiuntur,  tnqulri  non 
aportet,  alioquln  mulla  ex  hit  n\m  ccrta  sunt  subvertuutur.-- Dij^.  L  tit.  3,  I.  20. 
Ju)4— Communis  error  facit  jus. 


CHAPTEB  X 


OP  THE  PniVATE  INTERNATIONAt  LAW  DUUINO  THE  COLONIAL 
PERIOD. — ^THE  SUBJECT  CONTINUED. — OP  DOCTRINES  OF  THIS 
LAW,  APPLYING  TO  CASES  OTHER  THAN  THOSE  REBEMBLINO 
SOMERSET'S  CASE. 

§  317.  Although  the  judicial  tribunals  of  ono  or  more  na- 
tions, or  of  one  or  more  parts  of  the  British  empire  may,  on  the 
principles  sot  forth  in  the  preceding  chapter,  have  refused  to 
maintain,  as  between  persons  within  their  respective  jurisdic-* 
tions,  the  relation  of  master  and  slave  existing^  under  the  law  of 
another  coimtry,  there  is  no  doubt  that  the  same  did  recognisse, 
or  would  liave  recognized  the  validity  of  the  right  of  owTiership 
as  the  effect  of  a  jural  nUe,  in  and  for  the  territorial  limits  of 
the  foreign  country.  It  would  still  have  been  consistent,  in 
such  tribunals,  to  have  enforced  contracts  foimdcd  ou  the  ex- 
istence of  that  right  of  o^niership,  or  to  liave  enforced  compen- 
sation for  tortious  acts  interfermg  with  its  enjoyment  in  the 
foreign  country  or  upon  the  high  seas.  There  can  be  no  doubt 
that  the  right  in  slave  property  was  thus  internationally  rccc^- 
nized  in  every  jurisdiction  of  the  British  empire  during  the  co- 
lonial period,  and,  to  the  same  extent,  in  European  jurisdictions 
where  slavery  was  unknown  to  the  local  lav/.* 

»  Ante,  p.  B9. 

*  Such  {MtrtlAl  recognition  of  fktrvnr  would,  liowem,  hvrt  b«cn  tttterl/  laeoa- 
id«t«at  with  tho  |>ri»d|>to  which  MatutSeld  andl  Uw  Sco{«  Cmtt  Pt  S^moa  mi  pr»> 
dmsne^  and  which  Lord  Rohertioa,  in  tfto  funto  court,  irec<>g:oU«d  l»  I8I0,  m  ih» 
ba«!»  of  their  d««i«tan,  whtn  h«  mH^  "  But  thsn  is  aoothi^r  ««i  dTcaMS  iu  which,  alio, 
tho  tax  loci  is  dltregsrdjid ;  I  metut  Ihoto  c«nt»  in  which  the  lex  loci  is  e(»ttntT]r  to  tho 
general  and  univtrnd  rules  of  justico.  This  mftjr  h«  excsipllfkd  hy  thtt  dceUloa  in  th« 
cjuo  ^  Kuight,  tho  mtgrov  18  Jmwuy,  1770.   lilt  muiiar  bought  him  tu  »  sI*yo  ia 
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§  318.  Tho  question  of  the  condition  of  a  person  who  may 
have  roturaed  to  tho  jurisdiction  or  forum  iu  which  lie  had  hcen 
held  in  slavery,  after  having  hcen  in  a  foreign  countiy  where 
that  slavery  was  not  recognized,  or  where  he  had  been  actually 
free,  has  usually  been  classed  as  a  question  of  international  pri- 
vate law.  No  cases  presenting  this  question  are  on  rccortl  as 
occurring  before  the  separation  of  the  colonics  from  the  British 
empire.  Gudelin  De  Jure  Novissiuio,  lib.  i.  c.  4,  9,*  seems  to 
hold  that  slaves  from  Simn  would  not  become  absolutely  free 
on  reaching  tho  Netherlands,  and  that  they  might  be  claimed  if 
found  afterwards  in  S|)ain,  although  the  master  could  have  no 
right  over  them  while  in  the  Netherlands.  He  appears  also  to 
refer  only  to  fugitive  slaves.  "  Equidcm  arbitror  servos  His- 
paniiB  hue  vol  in  Fmnciam  venientes  proprie  ad  libcrtatcra  non 
pervenire,  quin  rcpeti  adhuc  iu  Hispania,  si  postea  ihi  depre- 
hendantur,  in  servitutem  jKissint :  verum  in  libertatem  eos  de- 
negata,  quamdiu  hie  sui*t,  adversus  ipsos  jurisdictione  defendi. 
Non  cnim  sen'i  fugitivi  .-ecte  compambuntur  illis,  qui  post- 
liminio  e  manu  hostium  revertimtur.  I.  JRfqjurendi,  etjxtssirn 
C.  de  aei-vis /ugitivis^Juncta  L  Fostliminiumf  D,  De  cnjptivia  et 
postHin.  rcvcrais  ;  aut  feris,  qiue  cum  custodiam  capientin  eva- 
semnt  se  in  natumlem  rccepisse  libertatem  intelUgtmtur ; 
§/era;  i</i/«r  cum  §§  scqq.  Inst.  De  7'crim  diviswnc."^ 

§  319.  The  argument  here  is  merely  that  the  situation  of  a 
slave  who  has  got  beyond  the  jurisdiction,  in  which  he  was  by  law 
a  slave,  is  not  analogous  to  that  of  the  Eomau  citizen  who,  having 
been  enslaved  by  the  enemy,  had  escaped  into  Roman  or  friendly 
territory  or  been  ransomed  or  recaptured,  or  to  that  of  animals 
fene  natura)  wliich,  being  escaped  from  the  first  taker,  become 

JaniAica,  wlwtw  iroch  pnrclm,w»  ure  Jegnl.  Neither  tlw  parchiiM!  nor  the  IfgalUy  of  ff, 
Mconltng  to  ll'.e  lex  loci,  wen  denial  \  but  the  cottrt  hvid  thnt  tho  dotuiiiion  AMtiuiQ4 
over  ihe  wgro  ttutler  that  law,  bfittg  in  it4*if  tfsjw^,  couW  not  bo  tmpported  in  ihU 
coantry  to  »J«jr  extent,  and  ju^iucnt  proce«!«ng  on  the  name  yritwiplcs  wm  j>rt>- 
oouo«t!  in  ^jjglimd  in  the  am  oTiionteml.*'  Feijftwon**  Rep.  en  1)1  vow,  Api>.  30G. 
Cofflfat*  am^t  p-  192,  note,  the  quolalion  from  Savigny. 

*  NotMl  by  Orusnuwegen  in  tt  iwwagtt  already  citeo,  «m/e,  p. 

»  Chrittinartw  appear*  to  bare  concurred  in  thin  opinion ;  compare  Christia  Peel*. 
vA.  U.  lib.  T,  tit  36,  deci».  80,  n.  4.  *'  Ijae  autcm  !>.  GudcUnut  m«tt9  alia«  confrater 
in  eodem  eotutlio  «apremo,  subdit  «e  arbitrori  tervot,"  tte. 
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res  nuUius,  and  may  be  said  to  have  regained  whatever  liberty 
they  had  before.* 

But,  in  the  modem  international  case  supposed,  the  elavo 
has  not  merely  been  out  of  the  jurisdiction  by  whose  law  he  had 
been  a  slave,  but  he  has  been  within  a  jurisdiction  by  whoso 
law  he  was  declared  free.  There  has  been,  in  this  case,  a  manu- 
mission as  complete  and  competent  in  law  as  any  which  could 
be  given  by  the  master  alone,  for  the  master's  act  can  derive 
force  only  from  the  juridical  will  of  the  sovereign  power  under 
wliich  muster  and  slave  are  living  at  the  moment.*  Now,  since 
the  effects  of  manumission  are  ascribed  to  universal  jurispru- 
dence, (raanumissiones  quoque  juris  gentium  sunt,)  it  would  seem 
that  such  emancipation  of  the  slave  by  the  law  of  the  foreign 
jurisdiction  was  to  be  judicially  recognized  everywhere,  in  all 
•  jurisdictions  into  which  he  should  aftens'ardH  pass,  (unless  there 
should  therein  be  some  jus  proprium,  customary  or  statute  law, 
requiring  a  contrary  judicial  action,)  oven  in  that  in  which  he 
had  formerly  been  a  slave. 

This  certainly  would  seem  to  have  been  the  law  when  the 
slave  had  been  carried  or  sent  by  the  owner  into  the  foreign 
country  wherein  ho  had  been  thus  emancipated.'  But  a  like 
judicial  recognition  of  this  emancipation  may,  perhaps,  have 
properly  been  refused,  in  the  country  where  the  person  had 
U»en  a  slave,  if  it  hati  taken  phice  by  his  voluntary  escape ;  by 


«  AiUmalj  fowB  natarai  diJ  not,  by  cjcuplng,  ceaio  to  be  rtJi,  objects  of  propcrtjf, 
but  wcxo  thtt  Uwfui  priza  of  tbe  fint  next  captor.  In  tlto  mo<lero  int«nuUionAl  cam 
tb«  4ave  has,  by  being  in  a  jumdictlon  wherein  h\$  ulavciy  U  not  r«cogm»«l,  nt*»cd 
to  b*  property.  It  U  *b*Hjrd  to  concludio  that  e4R:ap«di  davc.*  aw  always  the  property 
of  t*t«  owiwr'  from  whom  thoy  cwaped^  from  the  proporition  tl»t  tijey  do  not,  like 
oninisU  fenu  oaturas,  become  re*  nuUtiu,  or  the  property  of  the  finrt  taker.  The  fint 
(iue«tk>n  ii,  ar*  they  re*,  or  penmns?  "'rho  ju*  pottlitnimi  w*»  a  fiation  of  the  Roman 
law,  by  whlcJi  Pcnwtt*  an4  thing*  taken  by  the  enemy  were  restored  to  their  former 
state  upon  comW  ngntu  under  tlie  power  of  the  natiou  to  which,  they  formerly  be- 
Iou};ed.  I'MtUminUun  fingit  eum  qui  captut  tA  in  clvitate  wtaper  fuiiM.  Inst  L  1 13. 
§  I  K«»t,  108.  Alio,  Dig.  k  49,  tit.  15,  (cited  br  GudeUn,)  §jj  8,  4,  5,  15.  Ga- 
dcUn**  conclttsJon  it  rather  in  anal<^  than  oUienriso  with  the  Uw  at  poitliminy; 
therein  likening  tho  foreign  cotmtry,  in  which  the  slave  bocatne  fr*,  to  a  hoitUe  nat;ot» 
or  one  with  whfch  the  nomautt  had  no  friendly  rebtloo*  In  pcae^i  D.  1 .  49,  t  15.  §  S. 
Iu«t.  1. 1. 12,  fi.  In  pace  qmxiue  pg«tliniin!nm  datum  est;  nam  »i  com  gcate  aliqua 
nc«iuo  anticiiiam.  He.,  dted  oKte.,  p.  151,  iwto  3. 

*  §  :iOe,  and  the  note*. 

*  Ittii  Lord  Stowcll  in  2  Uagg.  Adm.  K.  100,  113,  held,  tliat  even  thi»  wonW  not 
b«  equivalent  to  manumlMioo. 

25 


386  CUATTEL  OB  UOKDMAX.     A  DIFFERENCE. 

adopting,  iu  this  cnsc,  the  nile  of  Bomnn  law  thnt  tlic  flight  of 
a  slave  should  not  bo  the  legal  cause  of  the  mtistcr's  loss.* 

§  320.  It  would  seem  .that  if  the  status  of  the  natural  per- 
soa  whose  condition  was  in  question,  had  been  that  absolute 
chattel-slavery  which  was  onco  recognized  in  universal  juris- 
prudence, such  person,  though  having  that  status  under  the 
law  of  some  one  cormtry,  could  not  have  been  said  to  have  a 
domicil  therein  ;  and  that  there  could  be  no  detunnination  of 
the  qu^tion  of  status  by  recognizing  the  law  of  doniioil,  until 
he  should  have  become  a  legal  person.  But  if  taken  to  a 
foreign  country,  by  whose  law  ho  became  free,  he  would  therein, 
for  the  first  timj  in  his  existence,  have  become  a  legid  |>erson  ; 
and  his  only  possible  domicil  would  then  have  been  that  coiui- 
try.  And  then  the  rule  for  determining  the  status  according 
to  the  law  of  the  domicil  would  have  required  a  judicial  recog- 
nition of  his  free  condition  even  in  the  country  where  ho  had 
been  formerly  a  slave.' 

At  least  it  may  be  assumed  that  the  condition  of  slavery, 
in  case  of  such  return,  could  not  have  been  supported  by  a  ref- 
erence to  the  hiw  of  domicil,  if  the  former  condition  of  the  slave 
had  been  that  of  absolute  cluittel  or  res  positoe  in  commercio. 

§  321.  But  if  the  condition  of  slavery  had  ongimilly  been 
that  of  a  legal  person,  in  a  relation  existing  under  the  jus  pro- 
prium,  he  would  have  had  there  a  domicU.  And  it  might  bo 
said,  that  the  mere  fact  of  his  having  been  in  another  jurisdic- 
tion, whcru  that  relation  was  not  rccognizc<l,  was  not,  in  itself, 
u  change  of  domicil.   It  would  depend  uiwn  the  slave's  capa- 

*  CoA.  Mb.  vL  tit.  I.  L  1.  Semtm  (bgiiirtun  tui  rurtum  racrra,  et  i«leo  uon  habcro 
locum  utc  ukucaplooeiu  uec  loagi  tctn{>on«  pmjcriptionem,  iDuufcttuiu  c«t :  u«  ««r- 
voniiu  t'ugft  cloiuinU  tub,  ex  quacunqne  catiMf  fiat  uaintia»a.  And  from  Dig.  lib.  nUx. 
tit.  )5,  L  IS,  ^§  0,  9;  L  18,  g  5 ;  1. 27,  SO,  it  aBtwar*  that  h  ikvn  taken  by  the  eumjr 
or  »tu)en,  cwuid  not  acquirtt  ubertj  af  agaiiut  nU  funner  owner  by  mtjr  emaacipaticm 
otUenriM  volii. 

la  the  time  cf  JuttSnlaa,  tlarei^  being  ererji'wliertt  rec<^lzc>l,  jure  gentium,  the 
fitwlem  iutematiooal  caw  of  emanciuntiun  by  mere  cltango  of  jurlftiiction  coulU  itot 
have  ooctiFred.  A  clmo  analogjr  might  b«  found,  wbrre  tt  ca^ttTo  ettetuy,  fold  a«  » 
^ve  among  the  fiowaii*,  Itad  iMicaped  to  Iti*  own  nation.  Since  he  taxui  have  b«> 
come  free  by  o;p«r«l!on  of  law  there,  the  question  might  occur,  if  bo  should  ai\cr> 
ward^,  b  tim«  peace,  come  within  Roman  territory,  whether  ho  would  be  tlure  ftte 
or  not. 

pp.  49, 109. 
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city  to  acquire  a  domicil ;  ami  upon  Km  iutcntion  to  do  so,  pro- 
vided ho  had  tlio  capacity.  If  it  should  be  hclu  that  such 
capacity  could  not  exist  independently  of  tho  master's  consent, 
yet  in  cases  where  the  slave  was  not  a  fugitive  but  hod  been 
carried,  by  the  master,  into  a  jurisdiction  not  recognizing  ela- 
veiy,  the  latter  must  bo  regarded  as  consenting  to  the  operation 
of  laws  to  which  he  voluntarily  and  unnecessarily  hod  subjected 
himself.  But  still,  in  that  case,  the  intention  of  the  slave 
party  to  acquire  a  domicil  must  ho  essential,  and  it  would  not 
be  acquired  in  coses  where  he  had  remained  with  his  owner 
or  master,  and  returned  with  him  to  their  former  common 
domicil. 

§  322.  From  the  various  authorities  and  instances  wliich 
liave  here  been  collected,  it  appears  that  the  correlative  rights 
and  obligations  between  jiersons  who,  in  another  state  or  forum, 
Irnd  sustained  the  relation  of  master  and  slave,  had,  in  ever)* 
state  or  forum  of  jurisdiction  wherein  the  master  had  made  tt 
public  claim  for  personal  service,  been  regarded  only  as  rights 
and  obligations  determinable  by  pnvate  international  law  and 
as  subjects  of  ordinary  judicial  inquiry  solely.  Or  again,  to  use 
a  negative  form  of  expression,  the  question  of  miuntaining  those 
rights  and  obligations,  in  the  state  or  forum  where  the  claim 
Imd  been  made,  had  never  ])een  regarded  us  one  aiising  under 
public  intcmntiomil  law,  (or  the  law  of  nations  in  that  sense,) 
the  rule — a  law  in  tho  imperfect  sense— opemting  on  states  or 
nations  as  its  subjects.  Tho  demand  of  the  claimant  owner 
had  not  been  made  ui>on,  or  at  least  had  never  been  enter- 
tained by  the  administmtive  officers  of  the  state.  Or  again — 
in  a  different  form  of  expression — the  claim  of  such  a  master  to 
such  a  sla%'e  had  not  been  made  as  a  demand  for  extradition  " 
or  "  rendition  "  xk\ion  those  wlio  might  represent  the  state  in  its 
sovereign  intercourse  with  fojciign  states  and  alien  persons. 

It  may  have  been  that,  during  the  period  which  has  herein 
been  considered,  such  demands  and  extraditions  were  sanctioned 
and  allowed  by  public  international  law  in  the  cuea  of  convicted 
criminals  or  persons  fleeing  from  justice.  And  it  may  have 
been  that  in  that  case  such    extradition  "  was  decided  upon 
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without  reference  to  imy  ordinary  judiciary  or  ftdmimstrators  of 
private  law— the  ordinary  courts  of  law.  It  certainly  dooa  not 
Appear  that  similar  deraands  wore  over  allowed  in  Europe  or 
America,  if  ever  mode,  for  fugitive  alaveSj  at  any  time  before 
the  formation  of  the  present  Constitution  of  the  United  States. 

§  323.  A  variety  of  circumstances  may  be  imagined  in  which 
the  determination  of  rights  and  obligations  arising  out  of  the 
status  of  shivery  would  (from  the  fact  that  the  persons,  whoso 
rights  and  obligations  were  to  bo  detormiued,  had  at  different 
times  beon  subject  to  different  jurisdictions)*  present  questions 
cf  private  international  law.  But  there  are  no  records  to  show 
whether,  ex<»}pt  in  the  circumstances  already  considered,  the 
application  of  that  law  to  questions  of  personal  status  had  ever, 
during  the  colonial  period,  been  exemplified  in  actual  cases  be- 
fore judicial  tribunals.  And,  except  in  these  instances,  the  pri- 
vate jurists  of  the  time  now  under  considcmtion  do  not  appear 
to  have  examined  into  its  application.  No  examination  there- 
fore will  be  here  attempted  of  any  such  supposable  cases. 

§  324.  Kccurriag  again  to  those  laws  which  luivc  already  been 
described  as  having  a  personal  extent,  in  reference  to  two  classes 
of  persons  in  the  American  colonies,  and  thus  having  had  an  in> 
ternational  or  jwwi-intemational  opcmtion  therein,*  although 
the  relative  rights  of  persons,  of  European  birth  or  descent,  in 
respect  to  things  or  classes  of  things  might  differ  in  the  several 
colonies,  the  law  of  individual  and  ordinary  relative  rights,  in 
relations  wherein  persons  were  the  objects  of  action,  was  substan- 
tially the  same,  for  domiciled  inhabitants  of  the  English  race, 
in  each  colony  as  in  England  itself  When  therefore  the  inhabi- 
tant of  any  particular  jurisdiction  of  the  empire,  being  of  Euro- 
pean race,  apjxiared  within  any  other  particular  jurisdiction  of 
the  empire,  although  his  righta  in  relation  to  things  might  dif- 
fer from  those  of  the  domiciled  inhabitant  ol  '.hat  jurisdiction, 
and  the  determination  of  his  relations,  in  that  respect,  might 
present  a  case  of  the  so  called  **  conHict  of  laws,"'  to  bo  deter- 
* 

•  4«/*,?§  lbs.  20S,  241-240. 
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mine<i  by  the  private  intcmatioaftl  law,  as  known  in  tlwt  juris- 
diction,  yot  his  inclmtlual  and  ordinary  rotative  rights,  constttut" 
ing  hh  }>orsonal  condition  or  statuSf  were,  by  foxte  of  tbo 
national  law  of  the  empro,  the  same  m  those  of  the  domiciled 
inhabitant  of  the  same  race  in  like  circumstanco}  of  natural  €on» 
dition;  that  law  having  the  efteot  of  an  international  law  in 
securing  to  him  thoRe  rights  in  each  several  jurisdiction  of  the 
empire^  though  not  therein  domiciled. 

The  English  law  of  rights  and  liberties,  being  thus  a  per- 
sonal law  to  the  domiciled  subject  of  European  race,  secured  to 
him  the  right  of  locomotion  and  residence  throughout  the  em- 
pire, irresjiectivcly  of  the  boundaries  of  particular  jurisdictions ; 
and  gave  him  the  right  of  acquiring  a  domicil  in  any  part  of  the 
national  domain. 

§  325.  If  the  domiciled  white  inhabitant  of  one  of  those 
several  jurisdictions  appeared  in  another  claiming  therein  the 
rights  of  an  owner  in  respect  to  a  person  held  by  htm  as  a  slavo 
in  the  place  of  his  domicil,  that  claim  could  be  supported  by 
the  force  of  "  the  common  law,"  as  the  personal  law  of  the 
privileges  of  the  matster  having  national  extent,  only,  if  ever, 
while  the  historical  Imo  tf  naiiom — universal  jurisprudences- 
recognised  chattel  slavery.  For,  as  has  been  shown,  it  was  only 
by  virtue  of  this  law  of  naiiom,  that  chattel  slavery  could  be 
held  to  be  supported  by  the  common  law  of  England,  Although 
the  right  of  private  pro}M}rty  was  an  individual  right  under 
"  common  law,"  yot,  in  England,  property  was  to  bo  defined 
either  by  universal  jurisprudence  or  the  local  internal  law  of 
England,*  and  it  has  been  shown  that  servitude  under  the  in> 
tcmal  law  of  England  was  known  only  as  a  feudal  relation,  ex- 
cept while  the  law  of  natiotta,  judicially  cognisable,  supported 
chattel  slavery.*  When  that  law,  during  the  colonial  period, 
became  changed,  the  extent  of  the  right  of  property  under 
English  common  law  became  modified.  Therefore  admitting 
that,  at  the  introduction  of  slavery  Into  the  colonies,  the  com- 
mon  law  of  England  recognised  slave  property,'  yet,  towards 


>  AnU,  I  215,  241.         *  Ante,  |S  291,  m.         •  AnU,     201,  28L 
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the  end  of  tbo  oolonm!  period,  the  right  of  a  domicilii  ma«tor 
m  respect  to  his  baptised,  civilixdi^  Americati-hom  uegro, 
(whether  bylaw  a  chattel,  or  a  boud  person,)  rested  in  the  place 
of  his  domicil,  upon  the  loc&l  law  only,  and  its  recognition  in 
any  other  colony  depended  up*in  the  principle  of  comity  with 
its  limitations,  as  they  have  been  before  described.' 

§  326.  So,  on  the  other  hand,  although  the  condition  of  a 
person  of  the  African  or  Indian  races^  domiciled  in  any  one  ju- 
risdiction of  the  empire,  might,  under  the  local  law  of  that 
jurisdiction,  consist  iu  rights  of  the  same  legal  nature  sb  those 
which  characteri2;6d  the  condition  of  an  inhabitant  of  the  same 
jurisdiction  who  was  of  the  English  or  European  race,  yet  those 
rights  were  the  result  of  a  law  confined  in  its  territorial  extent 
to  that  jurisdiction,  and  not  of  a  law  having  national  extent  j 
and  therefore  the  support  of  those  rights  or  of  that  condition 
would  depend,  in  any  other  part  of  the  empire,  upon  the  private 
international  law  as  received  and  applied  therein  by  the  local 
(colonial)  source  of  iwwer. 

§  327.  It  would  depend  upon  the  actual  international  recog- 
nition given  by  different  nations  to  the  relations  of  alien  negroes, 
created  under  the  laws  of  their  domicil,  whether  any  principles, 
having  per!?t)rml  extent  to  them  only,  should  acquire  the  char- 
acter of  &  ictyf  mtiofis  or  a  nile  of  univeraal  jurisprudence, 
ntlnr  Jilw  time,  at  wliich  chattel  slavery  ha<l  ceaserl  to  be  sup- 
jwrt^l  by  thai  kw.  If,  for  the  negro  race,  in  international  re- 
lations created  by  the  public  and  private  law  of  different  coun- 
tnoB,  only  a  partial  recognition  should  be  made  of  a  condition  of 
rights  and  privileges,  such  as  in  like  circumstt\nces  would  be 
given  to  whites,  th^in,  although  the  slavery  of  an  alien  negro 
might  not  be  internationaUy  rccogaissed,  there  might  a  certain 
condition  of  social  inferiority  be  assigned  to  him  in  the  forum 
of  jurisdiction,  based  upon  univerBsl  jurisprudence. 

Bttt  it  has  been  shown  that  the  condition  of  a  private  person 
in  respect  to  privilege  can  bo  attributed  to  the  kito  of  ttcUiom 

*  Se«  tmtfi,  p.  834,  where  U  was  trnttmni  that  before  tlt»  clwm  of  tlio  colottiaJ  ptnod 
tbft  Hght  dTowttenbip  wontd  noi  Iwve  \mn  «««tain«tt  hy  tho  **  common  Im  of  Kog- 
litkl "  baving  {lenottiu  ext«ut  tlirotigbcut  Uie  ctniiira,  It  U  hera  •toted  m  provtd. 
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only  so  far  aa  it  cmbraceH  relations  wkicii  t^ili  continue  the  same, 
notwithstanding  a  change  of  Jurisdiction  ;  and  that,  when 
chattel  slaver;^  is  no  longer  recognized,  no  other  condition  of  a 
private  person  can  be  attributed  to  universal  Juiisprudence  than 
such  as  consists  in  the  rights  and  obligations  of  the  family,  and 
those  resulting  from  contracts.  There  is  nothing  in  the  history 
of  either  international  or  of  municipal  (internal)  Jurisprudence, 
during  the  colonial  period,  to  indicate  that  there  was  any 
definite  condition  of  a  legal  person,  in  respect  to  those  rights 
which  coujiid  be  recogni/^ed  in  the  case  of  an  alien  n^ro  under  a 
Judicial  derivation  of  law,  and  which  might  not  equally  have 
been  attributed  to  a  wlute  or  Euroi>can,  In  all  parts  of  the 
American  continent,  however,  domiciled  negroes  or  Indians  were 
placed  in  an  inferior  condition  to  the  whites  ;  in  respect  cither 
to  civU  or  political  privileges  ;  and  in  that  branch  of  the  law 
which  lias  been  called  j>olice  law,  applying  equally  to  aliens  and 
domiciled  persons,  derived  from  statute  regulation,  a  distinction 
had  been  made  between  free  negroes  and  free  whites,  and  the 
same  distinction  oKisted  in  all  the  colonies  settled  by  European 
nations  in  America.  This  fact,  of  so  general  prevalence,  may 
perhaps  be  said  to  have  constituted  during  the  colonial  period 
a  recognized  disability  in  persons  of  the  negro  race  under  the 
"  law  of  nations  ; "  in  this  sense,  that,  unless  specially  provided 
against,  all  international  transactions  or  agreement^,  afiecUng 
the  right  of  the  subjects  of  different  countries,  would  be  sup- 
posed to  have  admitted  the  distinction.* 

§  328.  Wheji  chattel  slavery  had  thus  ceasetl  to  bo  support- 
ed by  the  Jurisprudence  of  th*^  greater  number  of  civilised 
nations,  although  the  trade  or  -ommerce  in  slaves  might  sttU 
be  legal  by  the  authority  of  other  states,  yet  it  could  be  main- 
tained only  in  such  parte  of  the  world  as  the  nation  sanctioning 
it  might  have  Jurisdiction  over  the  persons  engaged  in  it.  The 
slave-trade  on  and  from  the  coast  of  Africa,  though,  for  this 
reason,  not  supiwrted  by  the  law  of  n«<tof»*,— in  the  senwj  of 
miva'sai  jurUprudonce,  at  the  close  of  the  colonial  period,  can- 

'  In  coontction  tee  on/^r,  §g  19,  75, 112, 108-170. 
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not  be  said  to  have  been  conirctry  to  the  "  law  of  nations  ; " 
either  In  that  sense,  or  in  the  sense  of  a  law  of  which  nations 
are  the  subjects  ;  for,  according  to  the  acknowledged  principles 
of  that  kw,  each  nation  might  permit  its  own  subjects  to  engage 
in  the  traffic  on  the  coast  of  Africa.  It  would  have  been  a 
topic  of  public  international  law  only  so  far  as  it  might  have 
been  the  subject  of  an  agreement  between  such  a  slave>trading 
nation,  and  the  sovereign  of  that  part  of  the  coast  of  Africa 
firom  which  the  negroes  should  have  been  purcha«^4  supposing 
that  there  should  have  been  there  my  organized  civil  authority. 
Even  the  forcible  abduction  or  kidnapping  of  the  native  inhab- 
itants by  the  subjects  of  a  civilised  government  might  have 
been  legalized  by  such  government ;  and  it  would  not  have  been 
contmiy  to  international  law,  except  so  far  as  it  violated  the 
rights,  under  the  public  international  law,  of  the  sovereign  to 
whom  the  persons  kidnapped  might  have  been  subject,  if  any 
such  sovereign  could  have  been  found* 

§  329.  An  act  of  criminal  violence  committed  by  private 
persons  upon  the  high  seas,  or  anywhere  beyond  the  territorial 
.  jurisdiction  of  organized  civil  governments,  is  an  act  punishable 
by  the  tribunal  of  the  sovereign  of  the  persons  committing  the 
injury.  If  such  act  of  violence  is  allowed  or  sanctioned  by  such 
sovereign,  it  then  becomes,  according  to  the  public  international 
law,  an  injury  against  the  sovereign  of  i\m  persons  injured, — 
supposing  them  to  be  the  subjects  cf  m  organized  civil  govern- 
ment ;  the  remedy  for  which  is  beyond  the  jurisdiction  of  courts 
of  justice.  But  a  nation  may  grant  jurisdiction  to  another,  or 
to  all  others,  of  crimes  committed  by  its  own  subjects  ;  and,  by 
the  consent  of  all  European  nations,  it  has  been  agreed  that 
some  acts  of  violence,  by  private  persons,  shall  be  punishable 
not  only  by  the  tribunals  of  their  own  sovereign,  but  by  those 
of  any  nation  which  may  obtain  control  over  their  persons. 
Such  acts  are  therefore  not  merely  contrary  to  the  rule  of  right 
enjfbrced  by  every  nation,  and  therefore  such  as  may  be  said  to 
be  contrary  to  universal  jurisprudence-*-^/^  law  of  nations  ;  but 
they  are  acts  over  which  every  nation  has  Jtmsdidionf  irrespec- 
tively of  the  national  character  of  the  persons  committing  them. 
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They  are  therefore  criminal  under  the  "  law  of  nations/'  in  a 
peculiar  sense— the  sense  of  a  law  of  which  private  persons  are 
the  subjects;  and  which  any  nation  may  vindicate  ;  and  which 
is  public  international  law  also  ;  because  the  right  of  thus  vin- 
dicating it,  inespectively  of  the  national  subjection  of  the  cul- 
prits, is  dependent  upon  the  consent  or  contract  of  different  na- 
tionalities. An  act  of  this  character — one  which  may  thus  bo 
punished,  is  technically  called  piracy.  Piracy  may  be  defined 
to  be  one  of  those  acts  which  the  tribunals  of  any  nation  will 
take  jurisdiction  of,  and  will  punish.' 

Although  the  African  slave-trade  was  no  longer  supported 
by  the  law  of  ncUions — witversal  junsprudencc — at  the  cl<we  of 
the  colonial  period,  it  would  not  have  been  a  criminal  act  on  the 
part  of  the  persons  engaging  in  it,  unless  forbidden  by  the  legis- 
lation of  their  own  sovereign.  And  even  if  so  forbidden,  it 
would  not  have  been  punisliable  by  the  courts  of  any  other  na- 
tion OS  piracy,  unless  by  the  consent  of  that  sovereign. 

*  Time  U  m  o^Iinal7  us«  of  tho  temt  jprney,  ■pimU,  pimtieal,  in  whlelt  acts  of 
robbety  and  mnnior  am  4t«C!riminate4  aTcoroiwg  to  tbo  |dAc«  wbervin  committed—tlio 
Itigh  <«tu.  But  in  th&  phrase  *'  jArmy  hy  tlvo  law  of  natiooi;,'*  tho  tieiignAtioo  hn» 
ttttettaoi  to  tlio  commoo  jaii«!icdQ»  whklt  natiotut  wiU  asmmo  over  it.  Co{m|Mre  the 
varied  oplnios,  on  ihh  ^{ttmition  of  dcGmliofli  Id  Uaited  Statu  v.  Smith,  &  Wlteft- 
too,  US. 


CHAPTER  XI. 


OF  TUB  IKVESTITUUR  IK  THK  PKOI»LI!  OF  THE  SRVKHAL  fJTATKS 
ASD  OP  THE  tJKITBD  8TATB8,  OF  THAT  SOVBftBlOK  POWER 
■WlllCa  18  THK  SA8I8  OF  COKD1TI0K8  OF  FRKEDOM  OR  OF 
BOSTDAOK. 

§  330.  By  tlic  Revolution  and  the  \mt  wbicli  was  terminate<l 
by  the  jiruliminarj'  treaty  of  peace  of  Kovember  3D,  1783,  the 
English  colonies,  a  i>ortion  of  whose  jurithcal  histon*  has  l>eeu 
herein  considered,  Ijecanic  politically  separated  from  the  British 
empire,  and  a  new  sovereignty,'  known  to  the  re«t  of  the  world 
as  the  Unitetl  States  of  North  America,  became  catabUshed 
over  their  territory.  To  the  legiaUtive  or  juridical  action  of  this 
sovereignty  or  sovereignties,  the  subsequent  existence  of  any 
rights  or  oliligations  incident  to  freedom  or  liberty  and  ite  oppo- 
8itc»,  regai\ied  as  the  conditions  or  statas  of  private  persons 
withitn  their  icnritoriid  domhiioa,  miust;  b<»  i-eferrwl, 

§  331.  Freedom  or  liberty,  t^ken  even  in  the  widest  or  mo^Jt 
genenil  sense — that  of  the  mere  negation  of  restraint,  must 
vary  in  significancy  acconliug  to  the  nature  of  the  mtjjieci  of 
which  it  is  predicated,  or  the  capacities  of  that  subject  for  act- 
ing or  being  acted  upon. 

When  freedom  or  liberty  is  attributed  to  a  being  capable  of 
choice  and  action,  and  is  not  taken  as  the  simple  negiition  of  re- 
straint, but  as  a  positive  condition  of  moral  privilege  in  reference 
to  some  rule  of  action,  it  varies  in  it«  significancy,  not  only  ac- 

'  Thin  term,  pHmwril^  tlgialfying  manmo  or  toverelgti  power  in  th«  nbttmct,  or 
the  pojMeji^oa  ol  UuU  kiai  ^  powet  (\Veb^r'«  Dku),  1$  oft«»  tUF«4  aUo,  a»  bent,  for 
tbo  otwertte,— tbe  pamt  mi  tbft  ftOMmcft  of  it. 
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cording  to  the  object  or  purjioso  of  the  rule,  but  also  aa  tlmt 
rule  may  vary  in  its  absoluteness  or  necessity,  and  in  it«  rela- 
tions to  space  and  time. 

When  the  terms  freedom  and  lilxjrty  or  their  oppositcs  aro 
used  to  express  the  condition  of  a  natuml  person,  who  is  a  mem- 
ber of  some  civil  society  or  state,  and  that  condition  is  considered 
apart  from  all  cthicAl  views  of  its  naturalness  or  inherent  cor- 
respondence with  the  nature  of  man,  and  only  as  consisting  of  a 
variety  of  rights  or  obligations  in  certain  legal  relations  deter- 
mined by  the  positive  kw,  based  on  the  authority  of  that  civil 
society  or  state,'  it  cannot  1>e  described  without  at  the  same 
time  defining  the  law,  which  origiriatcd  these  relations,  in  its 
absoluteness  or  necessity,  and  in  its  temporal  and  territorial 
extent. 

Wheu  describing  fre«sdom  and  its  opi^osites  as  the  cfil'Ct  of 
the  laws  of  the  United  States,  it  is  therefore  proper  to  consider 
thc«e  laws  in  their  necessity,  authority  and  Jurisdiction ;  as  well 
as  in  their  object,  or  their  direct  effect  upon  personal  condition 
by  the  creation  of  legal  relations. 

These  attributes  of  the  nature  of  law,  which  are  therefore, 
of  necessity,  limitations  of  the  existence  of  freedom  and  its  op- 
positcs,  are  incidents  of  that  relation  of  superior  ni*d  inferior, 
which  is  an  essential  element  or  constituent  of  a  law  in  the 
primary  sense.* 

§  332.  Since  each  national  sovereignty  is  the  ultimate  or 
supmne  auf  huiiiy  for  the  law  of  tJuit  naticawil  dunmin  in  which 
it  is  supremo,  (in  tho  mimti  given  to  the  word  hxQ  in  iiio  pre- 
vious  chapters,)  it .  is  not  to  be  considered  aa  being  itself  de- 
pendent on  that  iaw  for  its  existence,  or  iU  ycmemon  of  that 
eupreme  authority  J  which  possession  ean  bo  said  to  bo  fixed* 
and  determined  only  by  those  gtmeml  priiiciples  which  are,  m 
fact,  u  law  only  in  tho  secondory  mn^i  and  constitute  tlmt 
"natural  or  necessary  hvw  of  nations'*  Vr^luch  has  been  referred 
to  in  tho  first  chapter.'  This  existence,  or  this  possession  of 
sovereign  power  mtist  be  assumed  as  right-sH  in  every  applica- 
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tion  of  rales  of  action  vrkioh  are  called  its  municipal  or  na- 
tioDAl  law. 

The  question  of  the  seat  or  investiture  of  sovereign  power 
can  tberefore  be  a  historical  question  only,  or  a  question  of  fact, 
as  tliat  of  its  nature  and  extent  is  ethical.  These  are  essen- 
tially political,*  and  not  legal  questions.  Or,  although  they 
may  be  called  topics  of  public  law,  it  is  of  law  in  a  sense  ante- 
cedent to  legislation  or  jurisdiction,  which  is  the  manifestation 
of  a  sovereignty,  of  law  in  the  secondary  sense — the  statement 
of  a  mode  of  action. 

§  333.  But  although  the  possession  of  sovereign  power  is 
not  determined  by  the  fet^,  it  is  the  first  necessity  of  judicial 
action,  in  recognizing  any  precepts  as  law,  to  acknowledge  their 
8omt«  as  being  the  sovereign  or  "  supreme  power  of  the  state  ; " 
since  the  law  in  asserting  its  authority  claims  its  origin  in  that 
power.  In  this  view  the  political  principle  of  the  seat  of  sov- 
ereignty becomes  also  the  fundamemtal  doctrine  of  municipal 
(national)  law. 

The  p(^scssion  of  sovereignty  being  a  fact,  and  not  an  effect 
of  law,  whatever  written  memorials  or  declarations  of  the  right- 
fulness of  any  national  sovereignty  may  exist^  they  can  only 
proceed  from  i^lf^  and  they  can  only  be  taken  as  historical  evi- 
dences cf  its  existence  ;  not  as  law  controlling  that  pcMisession 
of  Bovereign  power  which  they  assert.  And  the  authors  of 
those  declarations  must  always  be  supposed  to  have  the  right 
to  substitute  others  of  different  tenor  and  equal  juridical 
authority.  There  can  therefore  be  no  written  constitution  of 
government  so  authoritative  in  its  nature  or  expression  as  to 
determine  the  rigiitful  sovereignty — the  rightful  holders  of  that 
rightful  suxnx^me  power ;  since  before  that  constitution  has  effect 
as  law  it  must  be  recognized  to  be  the  act  of  sovereign  power — 
power  above  nil  law  in  the  ordinary  sense.* 

§  334.  "While  therefore  those  written  instruments  which  are 

'  Lather  v.  Borden,  7  Hownni  V.  S.  lU^  pp.  S^,  S1-5S. 

•  Dc  Mtiirtzv,  on  th«  Gonerfttivo  Priwsiple  of  Political  Con»U*.aiions,  Tmiuil,  Bos- 
ton, IS47 ;  ISmo,  p.  41.  "  The  mors  we  exumbo  t)»  infiaenc«  of  hunuut  n^ncy  in 
the  fonaatloo  of  political  ccnttitotioiu,  the  greater  will  he  oar  convtctioa  that  it  enters 
there  only  in  a  miuitier  iofinitcljr  «abonUa&te,  or  m  a  nmple  iostrtuneut ;  aud  I  do 
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known  as  the  Cor.  Htutions  of  the  several  States  and  of  the 
United  States,  and  legislative  or  joridical  power  derived  fxqm 
them  art  juristically  assomcd  to  be  the  foundation  of  all  legal 
rights  and  obUgations  existing  within  the  domain  occupied  or 
held  by  those  States,  that  assumption  involves  a  previous  politi- 
cal recognition  of  some  existing  sovereignty  or  possession  of 
supreme  |)ower  within  that  dominion,  and  the  conception  of  the 
absoluteness,  necessity,  and  temporal  and  territorial  extent  of  the 
positive  law  contained  in  those  Constitutions,  or  derived  from 
them,  will  depend  uiwn  the  jiolitical  theory  of  the  invcstitare  of 
that  sovereign  power  from  which  they  proceed.   At  the  same 

not  bvIioYc  tb«n:  remain*  t}t«  least  doubt  of  tl»  Ineoutcttable  truth  tlie  foUo^ring 
propoidtioi)* : 

"  I.  Tttat  tlie  rutKUmeatal  {trmcipUa  of  jwUttcol  csiutitutlon  exltt  bcforo  all  writ- 
ten Uw. 

"  S.  Tbat  comtitutiotuU  taw  I*,  and  can  only  txt,  tlie  devel(>{S(a«nt  or  sanction  of  na 
tmwritteiiM«-«xi*t{ag  right 

'*  3.  'rUat  YthliU  u  moot  esttentlalt  mcai  intriaiticaUy  cou«tit«tioo«l  and  tniljr  (Ua> 
danxvotal  \*  never  written,  and  could  not  be  without  endangering  the  atat^. 

**  4.  That  the  weakum  nn«I  fragttitjr  of  a  conxUtution  are  acttuUljr  .u  diroct  i>ro* 
portion  to  the  multipllclly  of  written  constitutional  articie*." 

See  aUo  th«  preface  to  the  «ame  easay,  p.  II. 

The  idea*  De  Mautre  are  correct  wltcn  the  question  ia — what  dcterntinea  the 
exlftv^nco  of  •oYercignly,  or  the  inrestitura  rS  Mremign  power?  Ko  written  »;<"»*ti- 
tution  can  exltt  a  priori,  or  have  an  a  />mn  auiltority.  There  mmt  have  been  an  ex- 
i»ting  wvcrcignty  to  originate  *ttch  constitution.  *fbo  fallacy  In  hU  writing*  lica  is 
confounding  law,  io  the  primary  with  a  mode  of  action ;  and  law,  in  the  ordi- 
nary «enie  or  l«gi«btion,  witii  poHtical  ethicj;.  A  simlhir  fallacy  U  comnton  with  au> 
thoFt  of  the  exttento  opposite  school.  De  Malstre  tAyn :  Because  it  i*  impossUile  to 
establish  a  soprvmo  govrttunect  wiilwmt  acknowledging  the  existence  of  an  anterior 
•overcign,  tlterefore  all  actijal  !«overcIgutlc»  are  the  creation  of  the  Deity,  and  arise 
independently  of  nmn'x  ageaoy  :  which  may  be  admitted.  But  he  then  asMtt*  that 
oovcrvign^v  can  never  be  iu  the  nation  or  people ;  because,  ho  a4iscrts,  the  Deity  haa 
never  acluTilly  sanctioned  popular  sovereignty,  but,  alway*,  monarchical  sovereignty ; 
protcssing  to  learn  this  from  history :  that  is,  he  aMcrt«  this  a«  a  bw  in  tlte  secmidary 
sense.  But  here  he  assumes  that  he.  or  some  one,  con  determine  the  will  of  the  Deity 
and  interpret  facts  by  it :  for  lio  asserts  that  no  actual  possession  of  power  by  the  peo- 
ple has  ever  been  a  hsgitlmate  possession.  But  he  who  could  Interpret  facta  by  an  as- 
sumed hiw  of  the  Deity  would  be  the  only  earthly  sovereigu..  De  Maistro  «iescribes 
the  legitimacy  of  monarchy  as  power  above  law,  and  "legUimate  unrpation,**  that  is, 
the  continued  fact  proves  its  own  lawfulness.  But  the  same  criterfuo  h4i  legitimatei 
popular  aovenlgnty  b  America ;  uutesi  his  own  standard  of  duration  also  is  to  be  re- 
cch-ed.  "  On  nous  cite  rAmerique ;  je  ne  connals  rien  de  ti  Impatientant  que  les 
luuanges  dkcmis  &  cet  enfant  au  maillot ;  Ulmv  le  gtandlr.'*  By  tiia  argument  there 
can  he  no  legitimate  sovereignty  in  the  Ujjited  States,  nor,  by  consequence,  any  law : 
'  unices  the  act  George  III.  iu  the  treaty  of  peace,  1783,  may  be,  on  hU  principles, 
a  legitimate  grant  of  power. 

In  the  samo  manner  Tucker,  Paine  aud  othf  r«  would  prove  that  no  sovereign  power 
can  be  held  except  by  a  compact  of  the  individual  ntembert  of  society;  and  that  «U 
juridical  power  previously  exercised  throughout  the  worid,  antecedent  to  the  American 
Kevolution,  was  illegitimate ;  or  tltat  no  law  existed  before  that  iime.  But,  iu  fact, 
their  argumciit  would  equally  prove  that  no  hiw,  even  now,  exists  in  the  Uuit^  States. 
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time  tlio  cxiatcnco  of  that  sovereignty  is  part  of  the  r.ustomaty 
or  unwritten  jurisprudence  of  the  land,  whatever  may  have 
been  its  comparative  duration  ;  tliat  jurisprudence  being  en- 
tirely historioU,  iis  op}>08cd  to  analytical ;  or,  nothing  else  than 
the  mere  history  of  the  acquisition  and  continued  i>o8session  of 
sovereign  power. 

§  335.  The  events  wliich  may  l>c  reganletl  as  the  continuous 
act  by  which  these  Constitutions  were  produced,  and  the  words 
and  expressions  which  made  part  of  those  acts  and  of  their 
record,  must  dotemiine  the  existence  of  that  sovereignty  which 
has  given  these  Constitutions  their  force.  But  since  the  political 
significance  of  all  events,  not  resulting  from  positive  law,  must 
always  bo  liable  to  variety  of  appreciation,  in  view  of  diifcront 
doctrines  of  {political  cxi>ediency,  different  iHilitical  theories  may 
be  derived  from  those  events,  leading  to  different  juristical  views 
of  the  legal  force  and  extent  of  the  provisions  of  these  Coasti- 
tutions.  For  tliis  r«u$on  every  lustorical  narrative  of  these 
events  must  be  liable  to  exception  in  view  of  some  one  of  those 
theories,  or,  to  cliangc  the  form  of  expression,  the  narration  will 
be  also  the  exposition  of  some  of  those  theories. 

§  336.  The  nature  of  cinl  government  and  of  iwsitivc  law 
is  such  that  in  every  state  there  must  be  some  iiersons  who  ac- 
tiuiUy  hold,  use  or  enjoy  the  jwwer  or  right  of  the  state  or  of 
civil  society  to  create  coercive  rules  of  action  for  individual 
members  of  the  state,  and  some  whose  legal  liberty  of  action  is 
determined  by  those  ndcs.' 

*  Atutin'*  I*rpT.  Joritp.,  p.  "  An  UKlependcnt  poliUcsl  ic<:!etjr  U  divisible  into 
two  ponioiM ;  namctr,  \he  portba  of  iu  memom  which  U  lovmign  or  yupretnr,  aud 
Uie  portion  of  iu  memb«»  which  h  mew Jjr  tuhject  The  mvcreigutjr  cvt  hattlljr  rB» 
uit  in  ftli  Uto  membcn  of  Mcietr,  for  it  can  Itaniljr  happen  that  soma  of  tbn  mcnibttrt 
ahall  not  (m  nutumllv  iocompetcut  to  cxcrcUe  wvsreigtt  powent,"  &c 

P»per»,  &c,  Juridical  .Soc,  Vol  I.  Part  I.,  London,  IS55,  p.  80.  On  the  Concep- 
tion of  Sovoneignty,  Sec^  hy  A.  S.  Maim>,  LL.I).  *♦  Kintt  then,  tho  Ituman  wpcrior,  who 
it  to  b«  MverctKn,'  mtut  b«  dtUminaie.  He  need  not  Ik:  k  gingle  peiwa  or  mtmtrth. 
Thtn  can  be  no  groiucr  tni«take  than  thi*,  though  tt  U  conitautly  perpetrated  by  juriiu 
wlHMe  phice  of  birth  lead*  them  toatMociato  "  notereignty  "  with  ••d«*poli«n,''  and  who 
are  perpetually  conjmitting  themwrlrc*  to  propositiont  which,  if  construed  rigoroiuly, 
would  either  deny  the  exUtenoe  of  {pkvemnwntji  like  our  own  and  tltat  of  the  lJuitcd 
Sutra,  or  at  all  emita  brand  them  with  the  i(t%ma  of  tlicgitiraacy.  Kor  again  can 
"aoweicnty  "  be  laid  to  re>Ii!ft  In  the  entire  comwunity—an  error  tlie  exact  oppo»ita 
of  the  mr»apprehen*l«n  jiut  alluded  to,  ntid  one  to  which  Kivncb  writer*  wt  public  Uw 
Mem  ttfpecialty  UaUe.   Their  nieaniug  may  perhapt  be  that  no  body  of  ludivlduaU, 
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Though  tlie  word  peojjhy  employed  in  these  Constitutioxu, 
may,  in  a  certain  ethical  and  ])oIiticaI  sense,  hv.  taken  to  mean 
the  wliolo  body  of  the  inhabitants  of  certain  districts,  or  an 
aggregate  of  natural  persons  constituting  a  portion  of  civil 
society,  and  cacli  one  being,  in  some  undetermined  manner, 
represented  in  exercising  sovereignty,'  it  is  yet  evident  that  only 
a  portion  of  the  adult  male  inhabitants  Have  in  fact  exercised 
this  supreme  or  sovereign  jwwer  of  constituting  governments 
and  laws.* 

§  337.  There  bad  always  been  u  distinguishable  portion  oi 
tlie  individual  inhabitants  of  the  several  colonics,  who,  as  free- 
men or  electors — |>cr8ons  posscsiting  an  elective  franchise — ^had 
always  had  a  basal  or  primary  political  existence,  belonging  to 
them  as  uniting  the  national  character  of  Britisb  subjects  uf 
English  birth  or  descent  and  the  local  clxaractcr  of  coriwrato 
members  of  a  province  oi  a  chartered  colony — a  i>oHtical  exists 
cnce,  underlying  all  forms  of  local  government,  which  had  for- 
merly been  maniiestcd  for  local  municijml  and  colonial  objects 
either  by  direct  jwlitical  action  or  through  lluit  of  elected  repre- 
sentatives, and  the  same  persons  liad  always  claimed  a  right  to 
manifest  the  same  for  national  purposes,  whenever  called  upon 
to  fuHii  the  political  duties  of  colonial  memben)  of  the  British 
nation. 

§  33S.  Thr*  colonial  governments  had  been  of  various  consti- 
tution, being  dciMJudcnt,  in  different  degrees,  on  the  power  of 
the  crown,  according  to  the  terms  of  their  charters,  patents,  or 
other  fundamental  law,  and  all  more  or  less  distinctly  founded 
on  the  basis  claimed  by  the  colonists  of  being  governed,  in  local 

except  the  entirety  of  the  {>e«^e,  ousht  to  ho  xtcogchod  a*  raperior ;  but  a  liopaik  like 
tliU  i*  jomethbg  xtry  diObrent  from  the  stat«^ttwnt » f  it  /ort;  uai  thv  tratli  U  tlu»t  no 


are  cither  mmanAieM  or  oti'sarcitr*,  »li«c«,  evtn  ia  the  mo»t  popoUr,  wom«a  and  mbort 
are  excluded  from  polUtcal  (^ncUoM." 

ComjMire  Stoiy*  Comm.  §327,  whero  the  author  Mtly  cor.tradlce  him««lf ;  amtm- 
ing  it  to  b«  a  **  eencml  prindpW)  that  tho  niigciritr  hat  at  all  xitaT*  a  local  right  to 
gm-ertt  tl«s  minority,"— yet  nyuig  that  in  fact  it  it  aivraya  a  minority  which  govemi 

•  Bouvicr'*  Imt.  of  Am.  Law,  vol  I.  p. !».  *•  Abattmcledly,  »ovcrt:«nty  belong*  to 
th«  |w<^le  and  reiid»4  cM«ntially  in  the  body  of  the  tuitioo :  bu|^  xhs  netiatt,  fr.  tn 
wlKim  euianaio  all  the  powers,  can  excrdM  them  only  by  dele^ticn.** 

*  So  populus  Itotnantui  never  ligniSed  all  who  wcj'o*  cnlicd  Kwnajjs,  »c<5  Sju:th'» 
I>ict.  Autiq.  toe  Plebet,  PatriclL 
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iaatler«,  by  lawa  to  which  they,  had  themselvefi,  in  their  political 
capacity,  not  Ifuiividually,  hut  as  a  political  integer  or  corporate 
body,  and  by  i<epmentatioQ)  a^ent^. 

Bat,  as  hm  hem  previously  stated  m  the  third  chapter, 
although  the  coloaial  Ooveraments  were  more  or  lesa  repnblicaa 
o?  popular  is  their  form,  by  this  recognitioa  of  a  portion  of  the 
people  or  itihabiyuotts  m  having  a  disiinct  pisbUc  capacity  and 
character,  yet  the  political  constitution  of  the  co*omes  resembled 
that  of  England  in  this— that  the  attributes  of  sovereignty,  not 
held  and  esercisod  by  the  central  imj^enal  Government,  were 
Tcstefl  rather  in  a  local  Government,  or  a  political  oiganization 
holding  legislative,  judicial,  and  executive  powers,  than  in  the 
whole  body  of,  or  in  any  distinct  portion  of,  the  inhabitants 
of  such  colony.*  * 

§  339.  Assuming  these  antecedents,  it  rnay  be  asserted  that 
tlie  political  change  wluch  occurred  in  the  events  of  the  Ameri- 
can Eevolutbn,  did  not  consist  in  the  separation  of  the  colonial 
Governments  from  that  of  Great  Britain,  and  in  the  enlargement 
of  their  share  of  sovereign  power  by  the  accretion  to  each  of 
those  before  held,  over  their  several  territory,  by  the  imperial 
Government  Kor  yet,  upon  the  revolutionaty  separation  of  the 
colonics  from  the  British  empire,  at  whatever  point  of  time  that 
is  considered  to  have  taken  place,  did  the  iieople  or  inhabitants 
of  the  colonial  territory  resolve  into  a  isass  of  natural  persons 
without  civil  organimtioa,  who  by  tlie  aggr©(yate  of  tlieir  indi- 
vidual authority,  under  some  law  of  nature,  formed  themselves 
into  new  political  communities.* 

But  in  the  Kevolntion  these  Governments  became  themselves 
essentially  chongssd,  so  far  as  they  had  not  been  the  instrum  snts 
of  the  political  action  of  that  portion  of  the  inhabitants,  wliile 
the  political  existence  of  that  portion  continuetl  mthout  change; 
and  they  thereafter  determisied  for  themselves,  either  expressly 
or  by  implication,  the  fundameiital  or  supreme  public  law  of  the 
territory  they  occupied ;  that :«  feo  »iay,  all  public  law  subordinate 

»l  Ontm  HttL  of  Coni.  p.  16;  CaUtoan**  Emy,  I  Work%  100  }  IPttkfa  Moral 
And  Pol  Phi,  B.  VI,  e.  3.  TUets  wiw  ito  illnmraticm  of  the  "wcJaI  coajpacfc "  doc- 
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to  the  fact  of  ihm  possession  of  power,  wMcli  was  founded  on 
rcvoluttoa — tbo  exonjiso  of  autonomic  forces,  and  yfm  a  law  in 
the  secondarjr  sense  only. 

§  340.  The  several  acts  composing  theBevoIutioa  proceeded 
from  bodies  of  various  political  character  and  authority,  being 
partly  tho  acts  of  Icgislativo  assemblies  representing  the  popu- 
lar element .  under  the  old  local  Governments,  and  partly  of 
bodies  entirely  revolutionaiy  in  their  origin  and  purpose,  deriv- 
ing their  authority  from  the  choice  and  sanction  of  local  maJorl» 
ties  among  the  electors  of  districts  varying  very  much  in  geo- 
graphical extent  and  political  importance,  as  compared  with 
the  entire  colomal  district  of  which  they  formed  a  part.*  The 
individuals  who,  in  the  beginning  of  the  Revolution,  visibly  ex- 
ercised powers  not  h^M  by  the  colonial  Governments,  under  the 
pjevious  order  of  things,  or  powers  Incompatible  with  the  main- 
tenance of  that  order,  may  have  been  members  of  those  Gov- 
ernments at  the  time,  and  may  thus  have  represented  oepamte 
colonial  polities,  or  what  had  been  such  under  the  public  law 
of  the  empire.   But  by  the  revolutionary  action  they  must  have 
lost  whatever  in  that  political  character  represented  the  power 
of  the  crown,  or  the  imperial  authority,  exercised  in  and  for  a 
distinct  province  or  colony.   So  iar  as  they  had  a  political 
character  derived  from  the  previously  recc^jsed  local  element 
of  sovereignty,  they  may  still  have  claimed  to  represent  a  dis- 
tinct polity,  replacing,  or  succeeding  to  the  provincial  But 
they  could  not  have  had,  from  that  previous  political  character, 
the  capacity  to  exercise  powers  which  had  not  before  been  held 
by  them  in  virtue  of  that  local  element  of  sovereignty,  under 
the  public  law  of  the  united  empire.  They  could  not,  by  virtue 
of  their  previous  character  of  representatives  of  the  local  colo- 
nial authority,  ai^ume  toehold  powers  which  were,  before,  cus- 
tomarily invested  in  the  central  imperial  Government. 

To  whatever  degree  they  may  have  done  so,  it  was  as  the 
agents  of  the  freemen,  or  possessors  of  the  elesto  firaach2se,who 

*  Qn&sm'i  Hl«t.  <iXi.S^  wl  S,  p.  874,  &c.  Q.  T.  Oan^*  HJat.  of  Omi,  srf  U. 
vol  In  !>.  %      SMSoth.  Qjtunl  Bst.,  Jso.  tSSS,  p.  177-1^  £n}{%> 
Geny,      L,  clt.  4, 5. 
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now  aiKumed  supreme  powers  as  onginoJ  in  themselves,  acting 
in  theiir  corporate  capacity  of  the  political  people  (»f  States  sue- 
oeedybag  to  the  political  people  of  colonies.  It  was  this  portion 
of  the  people,  in  their  primary  form  of  oi^nization  as  the  po- 
liHcai  jpec^h  of  the  several  States  and  (by  revoltUion)  of  a 
national  state,  who  exerciseil  sovereign  power  for  national  and 
local  purpc^,  being  the  same  individuals  who  had  before  exer- 
cised political  povyers  and  rights  in  the  government  of  a  town- 
ship or  county,  and  shared  by  representation  in  the  colonial 
government ;  their  numbers,  in  each  new  State,  in  proportion 
to  the  whole  number  of  the  inhabitants,  depending  on  previous 
usage  and  existing  laws.  In  those  colonies  where  the  local 
Governments  had  been  moie  immediately  derived  from  a  politi- 
cal people,  or  portion  of  the  inhabitants  thus  exercising  political 
power,  and  which  were  even  then  distinguished  as  poptdaTf  the 
forms  of  their  colonial  chartered  polity  were  continued.  In 
other  colonies,  old  forms  of  government  more  visibly  gave  way 
to  the  assumption  of  sovereignty  by  the  people.  But  the  po- 
Ktical  corpopeity  of  the  people,  aa  it  had  existed  in  the  colonial 
state  and  had  there  been  manifested,  continued*  in  the  exist- 
ence of  the  political  people  of  one  of  the  United  States,  there- 
after exercising,  under  new  forms  of  represeiitation,  Independent 
and  supreme  powers ;  severally,  in  their  particular  colonial  lim- 
its, for  State  purposes  j  and  for  national  purposes,  in  union  with 
the  political  people  of  the  other  revolted  provinces.* 

'  TbwHsftwro  tlw»  dtoas  <if  Meekleolmrg;  Ojtmty,  North  CwroUna,  didi  tiot  bfleomc, 
cm  tJiB  ldti>^M«7,  l  whattlusy  dwflAiwdl  thetnaeJtc*  to  t>«,  whm  tljcy  mtAttd 
t^t  «8  <}o  tterecf  itman  octmlm  «  (tw  mi  luits^tAittA  pe9{>lft,  ftro,  of  rigbt 
to  be,  ft  wm-g(!fttem\!vg  waodailfln,  nndeir  t^e  mAnH  of  »» {«w«r  otiter  t&in 
tlolioffwr  itodMdttb»  General  tSovsrwaett^  of  Coa^grfti*;  to  im  jOM^tcnuutce  of 
whidb  tiij«f«aj«»e«  wo  «ol«Em»Iy  pkilgtt  to  ea^  oUteroar  anttutl  co^opeiAHon,  cmr 
KwM^  osr  IbttistMii  voA  tm  mosi  mstuM  Itottor.''— Aod  rttichtdf  **  thai  at  we  now 
lajowl^g*  (liie  «JittefiC«  Mad!  control  of  ookw  or  legal  officort,  aWiX  or  xsAViUxyt  «dth« 
int  IHb  coantry,  w«  do  hmhf  i»Mn  And  adopi,'*  &xt,  Se«  <m/^  Ittm  «r  K.  C.^  p>  3^06. 

*  Bx  nHkoj^knof  tiw  Gh»t«irdl  Qeagicm^  M&f  10  sod  1$,  1770,  '^Titat  it  b«  r«< 
mmxcmiiiitoibam^tivti  uatmhlmw^  mnatitmsof  tlio  Unuedl  Stetei^  whttro 
tto  ffmiteamt  w^SMtnt  to  the  ea^nsdM  of  tboir  a:^ii^  h«t  \mQ  hitls«r<o  oiliu!f]!ih«<t, 
to  moft  much  gammemtt  m  smu.  in  &s6  osMm  dT  eA«  r^miiBtmt  ^thejux^^ 
eofld^  to  iS)»  htfi^mm  *tA  metf  of  dieir  cofiAtltuwttfai  io  {mrtkttlar  tsuidl  Aiaericft 
ia  gttxalL*       Coi^rm  of  the  eotmtjr  of  9?ew  Yo«l^  by  r«>(ol»tioii«  llifty  8L  1777, 

)br >»tib»  jp«Gf1»  of  mim  to  detetmiiM  m&i  doubt*."  ( I  k.  S.  of  Y.,  p.  21, 
P^n^Qitlot^r  t»  <li»  finrt  Stato  Coant.}  Idlz;  BMe^  vol  in«,  HUi.  of  U,  S.,  p.  d?&, 
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§341.  This  obangd  of  the  possession  and  ioiTestiture  of 
Bovereiga  power  was  manifested  by  the  united  and  several  con- 
stitution of  new  organs  of  govemmentj^  and  the  investiture  and 
distribution  of  political  powers,  for  several  and  united  action,  in 
and  among  such  oiigans.  It  did  not  and  rou^ld  not,  as  to  either 
sphere  of  action,  take  place  by  a  perfectly  simoltaneous  or  bar" 
monious  movement  on  the  part  of  the  political  |>eQple  of  all  the 
colonies  at  once,  or  through  like  instrumentalities  ii;  each.  There 
may,  however,  be  less  difficulty  in  distinguishing  the  assump- 
tion of  some  of  the  powers  of  sovereignty  for  national  purposes, 
and  the  united  exercise  of  them  by  the  people  of  the  new  States, 
t)mx  in  distinguishing  the  several  assumption  by  the  people  of 
those  States,  of  powers  used  for  local  or  State  purposes. 

In  some  of  the  colonics  the  powers  of  sovereignty  formerly 
exercised  by  the  colonial  Oovemmeats  could  hardly  be  recog- 
nized as  tranafeired  to  the  political  peopl?  of  the  new  State, 
until  after  other  sovereign  powers,  of  a  more  national  and  ex- 
ternal character,  had  been  claimdl  and  exercised  by  the  same 
people  as  part  of  the  people  of  the  united  colonies  assuming  a 
national  chamcter.* 

§  342>  The  American  colonies,  though  under  separate  colo- 
nial Governments,  each  of  wliich  exercised  or  claimed  some  sov- 
ereign powers  within  their  respective  territories,  or  wluch  shared 
with  the  imperial  Oovemment  the  possession  and  exercise  of  all 
sovereign  powers  within  each  territories,  were,  equally  with  the 
British  isknds,  part  of  one  and  the  same  empire ;  and,  as  to  each 
other,  were  of  one  nation,  over  which  the  residue  of  sovereign 
and  national  power,  beyond  that  vested  in  the  local  Govern- 
ments, was  exeroised  in  a  single  and  undivided  manner. 

Their  separation  fi[x>m  the  rest  of  that  empire  was  a  single 
political  result,  effected'by  the  combined  action  of  the  poUticai 

Km,  ader  nkvUMng  the  fbnrtA^  of  Sbite  ammmvaU  «t  Mm  tlnus,  **for  sti  pnietS^ 
cat  imrpo«»~-oyen  to  tlut  txtmt  of  nJutratttHut  of  tho  oontHtatton,  «xo«pt  is  »  few 
$tat«i,  vthm  iiShmxt  ptteryioa*  im«  xB«4ft— ibo  wmnAga  power  wm  ve«te4  b  dto 
mjKc^vft  Slate  L«gU!tttare%  wklch,  vfew  it  not  gmmiSfy  stdoptad  by  iw. 

ritb^  QntoK  of  tlift  «»Sitb«m  StatitNt^^  tehoel  Conjp.  Sootk  QiMur.  Eonr,,  A«rU, 
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people  of  the  seveml  colonies,  manifeating  an  iategml  sover- 
eignty by  the  aBtumption  of  that  power  over  their  united  terri- 
tories which  had  formerly  been  held  over  tho  aarae  by  the  crown 
sm\  parliasaent  of  England.  So  that  while  the  attributes  of  eov. 
erdgnty  which  had  been  several!/  exercised  by  the  colonial  Gov- 
eiumenta  were  continued  in  the  several  poe»e«8ion  of  the  people 
of  the  States,  and  were  increased  by  the  Boveral  assumption  of 
other  powers,  the  same  political  jxsople,  by  a  joint  assumption 
of  other  powers— tho  residue  of  sovereignty — and  their  exeitise 
in  a  national  character,  for  internal  and  external  relations,  pre- 
sented themselves  and  all  other  inhabitants  of  the  country  as 
one  people  and  a  sovereign  nation  among  other  sovereign 
nations.* 

§  343.  Since  tho  individmUs  constituting  the  people,  (as 
above  discriminated  from  the  maiss  of  the  inhabitants,)  had  never 
exercised  political  rights  except  as  alrcatly  organized  into  ijoliti- 
cal  bodies  preexisting  under  tho  colonial  condition,  they  could 
never  have  acted  in  miion  for  national  purposes  except  as  so 
primarily  organised.  They  could  not  have  eatabhshed  any  gen- 
eral government  without  acting  in  the  only  form  of  political 
existence  they  had  had  ;  unless  all  forms  of  political  organiza- 
tion had  been  dissolved.  For  tho  political  capacity  of  no  single 
individual  or  natural  person  was  inherent  or  primordial  in  him- 
self, but  derived  from  the  existence  of  the  colonial  corporate 
body ;  and  it  was  only  these  coriMjrato  bodies  which  now,  by 
tho  revolution,  acquhud  a  primordial  existence,  and  held  sover- 
eign power  by  right  of  fact — right  above  law.» 

Of  necessity,  therefore,  tho  people  of  the  United  States,  in 
combining  together  for  tho  exercise  of  sovereign  power  for  na- 
Uonal  purpose  have  not  acted  as  a  homogeneous  body  of  indi- 
viduals, but  as  oiganized,  for  the  purp<»9e  <  f  such  action,  into 
primaiy  political  unities  identical  with  those  in  which  they  have 
exercised  tho  residue  of  sovereign  powers  severally,  for  tho  pur- 
poses of  a  State  government. 

*1  B4nlf«Coima.,p«fi|o  SOI  Tb«tuiioe^^  of  lite  Ai)»de«a  {»aci]sb  lato  ww 
hoij  ^UOo  tfl«k  ptftco         they  irem  coktk»  of  tl»  Briiiilt  E^plrv^  *ai  emA 

^Ds  Tocfoevilk,  Democ  fa  Am.,  vol  1.^,  ob,  6,  (p.  St,)  $o,fpom  lliat  tl»  iwo{)le 
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§  344L  Whore,  under  poaitive  law,  a  number  of  persons  to- 
gether constitute  d  cor}}orato  body  and  whore  all,  in  detormtximg 
the  action  of  tltat  body,  have,  by  law,  c^ual  powers,  the  legal 
principle  obtains  ib'«t  the  body  acta  by  the  will  of  the  miyority, 
or,  that  the  will  of  the  miyority  ia  the  will  of  the  corporate 
IxHiy.'  But  it  is  nccossarily  assumed  that  the  people  kno^vn  m 
the  people  of  the  United  States  have  a  primordial  exiBtonce  as 
the  people  of  the  several  States,  and  tliat,  so  corporately  oxiganized, 
they  pc^aeaa  all  their  jjowew  by  right  above  law,  or  by  law  in 
the  secondary  miiMi  only — ^^the  statement  of  the  fact.  The  mode 
in  which  they  hold  or  can  exercise  sovereign  power  is  known 
only  by  its  actual  exercise.  Therefore,  to  maintain  the  doctrine 
that  the  j>cople  of  tlio  United  States  liave  a  corporate  existence 
or  a  corporate  pOHsession  of  sovereign  power  for  the  purposes  of 
an  integral  national  existence,  it  is  not  necessary*  to  assume 
that  the  action  of  that  corporate  body  has  been  or  would  be  de- 
termined by  the  will  of  the  majority  of  the  States  :  or  that  the 
principle  of  f*ction  by  majority  is  an  clement  of  their  corporate 
existence.  And  the  fact  that  this  national  power  was  exer- 
cised by  the  concurrent  action  of  the  people  of  all  the  States, 
and  not  by  the  action  of  the  people  of  a  majority  of  the  States, 
docs  not  indicate  that  the  exercise  cf  this  power  was  the  result 
of  a  federal  union  of  the  people  of  all  tlie  States,  eacb  holding 
the  sum  of  sovereign  power  in  sciromlty.*  Though,  in  fact,  the 
revolutionary  assumption  of  sovereignty  over  their  united  terri- 
tory was  a  imanimous  act,  and  thougb  the  corporate  iMSopIe  of 
each  State  acted  for  that  purpose  freely  and  without  compulsion 
from  a  majority,  the  sovereignty  so  oxercktd  may  still  have 
been  held  by  them  as  the  constit«i'x*t  mns  of  an  integral  na- 
tion, and  not  in  sevemlty.   And  it  is  impossible  to  say  how 


or  fiwcmen  of  ««cij  tomtkm  c«n*l»hite  oaJk«:vel.v  U»  pHmonlk)  poHUcal  integer, 
mA  thnt  it»  exhitonoe  Is  ln4n{M»^ntof  Ute  ccUootlv«  foa^h  of  tko  State.  Tbera  is 
Hjwli  In  tlte  «*rtjf  ltl«to»y  cf  lite  N,  E.  colonic*  ^o«etfy  tUh  Idle*.,  Batu  jtiooo  U» 
iratvoltiitiflit^  tltere  oAa  b«  no  doubt  thxt  in  CAch  Stato  •ovttrvlgntjr  h  vested  ia  tH«  wbolo 
hodv  t^ttitGlan, 

»  Bttfortur  «d  tttiim«wt([»M]  DabUc«  St  p«r  m^Jowm  paxtow  (Ulptatt)  TUpuhik 
att    Iks  mttfm^  it  the  act  of  a/). 

*A»  \»  RTKucd  In  FetUmfUt  No,  80  by  Madlsoa ;  natl  1  Tucker's  iiliwkiHottfl,  App., 
p.  HQ:  I  C«Jhoan'8  W.«  p.  150,  151  j  BaUwitt'*  Comt.  View*,  pp.  18-33. 
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that  natioQAi  power  would  bavo  been  exercised  or  manifostcd  if 
any  State  or  misority  of  States  had  rofaned  to  co-operate  with 
tbo  majority,  'm  the  assiimptton  of  nationit}  power.* 

§  345.  The  delegates  in  the  Revolutionary  General  Ocngreas 
which  July  4tb,  1776,  "in  the  name  and  by  the  atitbority  of 
the  good  people  of  the«o  colonies,"  declared  the  "  wniftcd  colo- 
nies" to  be  "free  and  independent  States,"  received  their 
powers  imder  electoral  agencies  differing  greatly  in  their  con- 
nection ^vith  the  people  whom  they  assumed  to  represent." 

In  or  by  the  Confedemtion,  tho  integral  people  of  the  United 
Statcfl  ©xeroiscd  national  power  by  the  intervention  of  tho  same 
orgtm«  of  government  which  they  employed  in  their  local  or 
State  Govemmenta" 

In  or  by  the  Constitution,  the  same  people,  without  a  revo- 
lution, wilhout  any  slufting  of  tho  seat  of  sovereign  power,* — 
exercised  national  power  by  a  Government  instituted  by  tho 
direct  action  of  the  people  of  fach  State.* 

.  This  nationaUty  or  integrity  of  the  people  of  tho  United 
States,  coexistent  with  a  sepamte  possession  and  exercise  of 
sovereignty  for  local  or  State  purposes,  has  continued  in  a 

*  SiKnSfieant,  b  iUaytrnting  th<i  almono&t  condid^n  of  tho  roToU«4  cotoak*,  uro 
tbttprobD^iln^  in  the  GtneTiUCongm*  rttUtiiro  to  tho  Paruti  of  St.  John'*  in  Georgia, 
which  tiOit  ft  iklegAto  thm  roonUui  Mon  tuty  w«ro  sent  to  nprcMnt  that  colony. 
JownuiU  of  Hut  ilm  Congreti,  Maj^  13, 15,  S7,  1775 ;  luii  thoir  rocoptio<4  of  tho  Meck> 
ienhtirff  Dwtunition. 


*  1  Cwti«f  Hi«t,  of  Coaflu,  p.  13,  not*. 

» The  «ftine,  p.  S4S.   t  Kent'*  Cotn.  20S ;  Joom,  Cong.  May,  1775,  p.  (55>-74. 

*  An  onponlte  dlo<rtTine  hn*  tho  nuthorfty  of  Uio  opinloa  of  tJjo  eciart  fa  DknI  Scot*'* 
caw,  19  itoward,  ill :  "Tho  new  gomttment  wa«  not  a  m«n>  ehiuij{«  in  »dyna«tjr. 
«>r  In  «  form  of  gorerDment,  !««ving  tho  nation  or  wvtrtlf^ty  tiw  »»m«,  hikI  clothed 
with  «I1  tbe  right«,  Mtd  houni  b](  nil  tho  obligAlitm»  of  tho  precodlitg  ono.  But  when 
the  Bfeient  Umt«4  SMt»  came  wtu  oxiitteac^  under  the  now  Govonmentf  it  vm  n  new 
poUtical  body,  a  new  nudon,  then  for  tha  first  time  takin|j;  ifai  placo  in  tim  fitntUy  of 
tiatiotui.  It  twik  n<Mhing  hy  c»c««f«ion  firotn  tho  Coofukraiuon.  It  hiul  m  right,  m 
itK  $xnxe$tor,  to  *ny  ^ropettr  or  right*  of  property  which,  it  had  acquired,  «odi  wai 
not  liahto  for  my  of  It*  ohligationi.  It  wa«  ev{4«tttly  viowedi  iu  thu  light  by  tho 
fnun^ft  of  ttto  Cwutitutloa.* 

»  Fedenaist,  No.  89,  McCuIloch  w.  MaryJanJ,  4  Wheat.  B.,  m,  I  CurtJa'  HUt, 
of  tbo  Ck>n(t.f  p,  S73.  RMmlutiouof  tho  Congreiw  of  tho  ConfMeration,  38  S«pt.,  1787, 
thAS  tho  repcrt  of  a  comtitutlon  for  tho  people  of  the  ITnited  State*  uwde  by  tho  oon- 
veatJott  **  with  tho  remlutiann  and  letter  ttOMnnpanyiog  the  wme,  be  trantmittdl  to 
the  MYerai  legiilatureit  in  onler  to  be  irubinitted  t<t  a  conventiou  erf*  dotegatea  cboiwt 
in  each  i^te  bv  the  p«op!o  theniof.  in  coofonttity  to  the  Tt)icit''«»  of  the  oonveatioo 
madkt  and  provided  in  (JtAt  c««e."  And  re«olut!on  of  Sept.  IS,  IIM,  rtdting  the  above 
nod  decknnx  the  coactitutkn  to  have  bMn  ratlBed  aoconlLt^^y.  Joamaut  of  Con- 
gnu  asd  I  Kcv.  Stat,  of  New  York,  p.  17. 
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manner  and  form  mora  or  Im  distinctly  recognised,  fbm  the 
period  of  the  separation  of  the  colonies  from  the  mother  coantrj 
to  the  present ; '  and  no  former  colony,  nor  any  State,  nor  the 
people  of  such,  has  appeared  in  international  action  with  foreign 
states,  or  in  intercourse  with  the  other  colonies  or  States,  as  using 
severally  all  the  powers  inherent  in  sovereignty ;  while  they 
liave  each,  that  is,  the  people  of  each,  used  or  held  some  of  those 
powers  independently  and  without  claim  of  control  from  each 
other  or  any  majority  of  the  whole.' 

§  346.  If  the  langtui^  of  the  Constitution  does  not  base  its 
authority  uj  w  or  recognize  any  other  theory,  and  if  for  aught 
thfit  appears  from  it,  independent  of  theory,  it  may  bo  merely 
declaratory  or  constituting,  not  granting,  giving,  or  conveying, 
(except  in  the  institution  jf  a  subordinate  Ghovemmont,')  and  if 
the  facts  which  led  to  the  actual  customary  recognition  of  the 
written  Constitution  do  not  contradict  the  view,*  it  may  be 

*  I  K«nt't  Comm.  (Qtk  ««!.)  317,  nota  olUng  tunthoritlo*. 

In  th«  Mcond  Atttdo  of  ConAsIeniiHon  tt  wtu  declared!,  *'  Eaclt  St»t«  retain*  it»  lov- 
ereJgnty,  (IrewJotn,  nai  Imtepontlfittco,  «oi3  orejr  power,  jhirfadicUoa,  nrul  r%ht  wblch 
h  not  b^this  c«B(M«r«tion  esprmly  dolejiiviliw  to  the  Unitod  StAt^'  ^^  la  Cmarm  itt. 
««mbkd.**  Tttlt  h  mjgfiiat  pntvius  qm))  State  to  Iiato  been  f)  orintogral 
OAtional  coverelgntir,  (t  Calhotm'i  w.  pi  148,  149.)  Bat  sioos  o  •icAiantion  of  tar- 
t>ni$(aty  can  he  man  tUan  evidetnco,  U  majr,  a«  tuch,  bocomparodi  with  otber  ta«t{iaony. 
So,  too,  t2i«  4«clantiou  of  Jaiy  4th  RAWrCiKl  th«  cotouIe«  to  b«  (Voe  tuidi  indopoodcot 
Statea,  But  tlecbrSng  a  itato  of  thinss,  doe*  not  make  it  Tho  qaottlon  still  la,  Aooo 
did  thoio  Stat«ft  bold  aovereiga  {Mwer  ?  Th«  Mccoaipanying  docIanUoo*  of  an  «slttin|; 
ttate  or  condition  of  prirata  pttnona,  *'  that  all  men  un  crvated  OKtual,**  &c.,  ajid  havo 
"unal!eaabl«  rights,**  did  mt  d«t«naIao  any  privato  eonditioi  j,  evon  though  ((>»  Uato 
of  private  perwnt  Is  tho  effoct,  aad  nut,  Uk«  sovereignty,  the  cauk  of  Im, 

*  Any  fidotjuate  rcfer«nc«  to  tiia  anthontiet  (Vom  which  this  hittorical  atimmaiy  if 
enppund  to  ho  derived  would  occupy  a  dixproportlr  oate  space,  and  if  attentptod, 
would,  probably,  ho  tmiatisfnctory.  sittoe  all  tlm  written  hiitorie*  of  thU  jieriod  oro 
iriowed  with  various  desraes  of  deference  by  pemons  dUToring  In  political  sentiment. 
Pitkin's  iiiitojy  of  the  united  States  proMiits  the  leadiug  evenl«  in  a  simple  form  of 
narmtion,  yet  with  special  reference  to  their  hearing  on  tlio  political  or  pubKo  law  of 
tho  Union.  Chapters  vi,  vii,  xi,  and  xix  of  that  wonc  may  be  noted  as  rabtutg  to  tho 
period  iiore  raferred  to. 

*  Tliron^hout  tlte  six  Articles  of  the  Constitution  the  people  of  tho  U.  S.  (front 
powm  to  dWerpat  depatt^nwit*  of  a  Oovemmont,  >>nd  being  grtutted  aa  tenarato  yknus 
(*jTt*  of  government,  tlte  Qovemmeot  holds  tbote  power*  ueuer  a  law.  The  otuy  in- 
stance in  which  an  assignment  of  powers  ro  th«  Unit^  B(>ttt$  is  spoken  <^  is  in  the 
tenth  Amxadment,  where  U  Is  caUed  a  delegation.  The  power*  not  delegated  to  tho 
Uniwd :  titei  by  the  Constitution,^  &e.  Tliis  \*,  in  fact^  a  dlsoropancy  with  the  main 
Instnt  nent,  and  should  he  construed  to  harmouiM  with  it,  not  to  alte?  it^  no  powers 
being  therein  amnted  or  delisted  to  the  U.  S.,  but  to  the  Govemmtmt ;  the  U.  S.,  the 
people  of  ttte  U.  S.,  being  tl^  granting  or  delegaUug  party.  Comp.  1  Calbonn*s  W. 
p.  240. 

*  C«ontpare  the  summaries  of  the  facte  It  Calhoun's  E>tay,  1  Works,  188~130,  and 
in  I  Story's  Comm.  §  100-115. 
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justly  itjgiuded  as  the  noccssaty  and  only  dcctrl&e  of  laWf  u&dor 
the  ifistrtimest^  that  the  powers  asfflgscd  by  it  to  the  Gbvem- 
meat  of  the  United  Stat^  are  equally  origiiM^  and  sovpjeign  m 
the  Jmnds  of  a  irolittcal  unity,  called  Ibo  people  of  the  TJaitctl 
States,  m  the  sovereign  powers  not  so  granted  and  not  prohibited 
to  the  several  States  are  ori^nal  in  the  posst?6sion  of  the  people 
of  thesevejal  Stat^ ;  that  is,  the  Constitntion,  as  a  political  fi»ot,i8 
endence  of  the  investiture  of  certain  eovere^n  national  powejt* 
in  the  unitod  people  of  the  States,  ^itC'Ccdeat  to  the  CtKistitu- 
tion,  as  well  as  of  the  residue  of  sovereignty  in  the  same  people 
in  their  several  condition  of  the  people  of  distinct  States.  It 
being  here  taken  as  a  principle,  independent  of  the  Cons^ tution, 
that  sovereignty  is  not  nocessarily,  in  theoiy  or  practically,  con- 
centrated in  one  locality :  its  place  being  determined,  as  any 
other  fact,  from  historical  evidence.* 

This  will  hereinafter  be  assumed  as  the  obvious  legal  doctrine 
on  this  point ;  wherever,  in  the  absence  oi  judicial  decisions,  it 
becomes  new^ary  to  refer  to  any  such  theory  for  the  construc- 
tion of  the  instrument. 

And  in  accordance  with  this  view,  the  term  ntUionc^,  Oov- 
emmeni  will  be  used  as  a  proper  designation  for  the  Govemment 
established  by  this  Constitution." 

'  Coffijjsins  on  thlt*  point  Uta  ixsmark*  Jn  tJtc  Winning  of  db.  vii,  Ji»«t^  Wil*on, 
(one  of  the  signet*  of  fbe  Pe<lftnii!|on  of  IndepeaaciMse,)  ia  CW«ltoIm  e.  ueot^a,  S 
I>nU«ji,  p.  4 19.  Judgn  P»tonf«r»,  (mw  of  «I»o  teunm  of  me  CocMlt«(lo»,}  in  TaJbot  e. 
JoiMon,  3  l>rtlltt\  p,  154,  Mxsaking  of  **  iw*wr«rlgatI(H»  in  »  swcreJgB^,'*  Mr,  Onmko, 
in  Stale  c  Hunt,  2  Hfirft  So.  Car.  II.  p,  S9,  tpeSe  of  dMdc4«<Jvcmgnly  a«  liaving  l>ii«B 
cxoroplJficil  In  tho  feutl&l  }n»j|U»tJons  of  Knrof».  Other  couiwcl  ht  that  cum,  Pt» 
p.  97,  frnke  trf*  li  a*  m  im^tmMHty. 

'  Xir.  CaJIwun,  I  Woi**,  Yp,  III,  118,  udmltft  that  tlio  use  «f  the  tern,  »«  3Utlft- 
gninW  from  /r^Zfiw/  or  ^ntrat,  \m  l«come  prevalent.  And,  in  liajmtony  vtUh  Ihh 
«'cw,  ih«  wow  A7fl/r,  whsn  apph'c«l  in  »  mcmtjer  of  the  Ataericwt  Union.  U  bowin 
eomniencc^  with  tho  capital  Ic«t*r,  as  being  »  proper  neno,  »t»4  thtt*  !{at*!n)J«i3  to  ho 
iiniaSpMit^  from  tstat^-^  tliA  cosnmon  noun.  Tiso  btAte«,  witUsA  mi  ftovertt},  ooastltnt# 
n  stats;  bat  the  iHdlvi<h»i»t  &mm  are  tsot  »uniti.  Tl»l*  view  h  ftt  ka^  c«sttstP»l  with 
mneli  of  tAriler  jariMtttJ  opinion.  See  Martin  v.  Hunter,  I  Wheaton,  JJOI,  325,  SS2 ; 
and  the  granter  part  of  that  i«ferrei<i  to,  »*  pnwimling  tlje  tms  doctrinft,  In  Stoiy'n 
Comm.  B.  iii.  ch.  3;  »«(!,  a»  pnisentiBg  the  fftlw  dloctirine,  in  Bat«lw?n*«  Cwiti,  Vitm, 
jvp.  13-17. 

It  wiii  not  b«  hero  sttmnpted  to  fstnto  my  otiter  theory  being,  is  aU  poluti, 
$npp!}ii«4  hy  ihU  or  that  pMbliclt t.  The  ln»lk  of  juristical  aiathority  l«  «inque$t{(mabty 
iti  favor  tho  docrtHo*  thnt  at  the  RovoJation  th«  Stote*  l^ojno  «i«<slt  a  mnrei 
indtvidR&l  poHiicttI  state,  nationolitv,  or  coi«plet«  wversignlv.  Cowparo  3  Dftlhut,  19?  j 
*  Craaclj,  212;  19  Howanl,  502;  Life  of  Elbr.  Gerry,  vol.  {.  p,  189;  Simn'cajw,  7 
Cntbing,  p.  275,  817;  *eo  also,  Gibbon*  v.  OifdUrn,  9  Wtcftton**  B,  IS7;  i  Tu-jfeer** 


§  347.  The  ^grfti>hica1  domimoA  of  any  poi«e8sor  of  soy- 
eroign  .power,  is,  in  Jarisprudencdt  detormiaed  Is  the  ssmo 
maimer  m  the  seat  or  mv^'^i^t^  of  that-  |«owor ;  that  1%  by  the 
actual  exerdse  of  thas  power^  m  reforeace  to  certads  tenitoiy. 
.  Tho  o^erdso  of  such  |H>wer  hoi&g  es^ntiol  to  the  oslstenco  of 
law,  rcgaidod  m  the  r«lo  prooeediog  from'  the  holder  of  that 
|K>wer,  its  l(^timaoy  1$  a  poUttcal  questioa  and  not  a  legal  one, 


Blae$»loo«,  A^.  mm»i  I  CftHtotm**  p,  ISO;  BaMwin'i*  Coott  'Vienna  fSrSi. 
£n  cemtM!ctie«  «rit»  Uu«  ^ootrtiBfi^  U  U  taftuttftlB«4  )>jr  mmt  t^st*  hj  ihtt  mcf^oti  of 
(but  Co]»^ttillao  a  |)«t|)etaa)  grtmt,  o«i^Oft»  or  (ilMtdlttte  dT  a  |»o(tio#>f  t{t«  «ov* 

«r«lj|8  p^rm  ef  oidi  Stftt«  imw  mfi^.  «sd  tb$  powets  mv  hm.  hf  t«e  Govem* 
'  tnmt  of  Uhs  U  S.  ftre jpom^eS,  m  Sn^mal  t^t,  dtlier  bjr  thttt  Oorerement  «r  bjr 
tlw  {HM)^(t  «^  <!»«)  IT,  S. lit  «»6  j^tleu  ooi!/;  tibtt  ir^jse  of  pemff  h&ng 
hM  «»utti  Slat»  «tniwraiuhr«  (mS  m  klim).  Ass»t««tiy  »»  in  X>irbl  Scxrtl'^  ouo,  10 
Eo«m<d^  E.  ill,  opMm  drt^  eo^qri;  M«       f  Ctur^  liUt  ^t&o  Comt.  SSI, 

U&tkr  iMoil^  (be  Sates  or  U»  jmk^  «f  IUm  immA  $(at«s  are  nftunti^ 

•«  iVmi  cm^k&si^s  IxAlnAmllf  ftim»«%»  it«i««  ia  ibd  fttUstt  ttmse ;  mi  as  oo«tlBn> 

««$<siM  by  Mtfim,  t»  «t  jolatij  iSe|»tie4  |psmm»8»l  to  wema  wmsmt  {steitsti 

o^^eeia.  VaAsT  utU  t&tot;^  tins  Ces^rtottQe  it  ttg^aeitA  &«  tilto  wxiM<m  erSdIettos  of 
ft  tmt¥|  «o)S])detv  eaatsat^  Im^o^  (tSmM*9  m&mt.  1>etwoeii  ^ftverelgos  eadi 
»mf«%  faaitle^  ^wsr  to  tl)«  luttms  sod  oblation  oC      c«»t;e^  asd  to 

tomlRAtft  lift  dorsto  ajoS  vSSa  tttm  {Utttf  «B«<»r^og  to  lt«  eemrml  a«t4«cffia{e  |a%^ 
iieoitdl  only  hf  ■^ftim^  m  tM^  titult  tlie  laMao  ntl  fiomv%o  ^tft> 
or  »«I|08%,  «^ed»inj,  C^tllto»ai*»  Wosrlcsi  vol  L  n>  101^  149.  RNK^aUctttt  ssdi 
S])e9«&  |»  Ssttste«  Fult,  'S^  la  xtL  II  StS,  «»4  m  tite  same  vol }».  31 ;  Rcjyort  of 
C^imffiidso  l»    C.  ( ^v«^lo8,  Uov.  BajSwk*«  Co^si.  View%  wmm, 

Tit^  titftoi^  of  ft  k^^RMt  or  fetlmtlve  udIor  mny  hikta  looctiScatloiM,  qbooi'  dl^sreiat 
vicitf^oftitostitumm-  o»i^tlo»  of  tiKt  co»tsnc« a»di  gtasi;  sU, «^tb gR»a«r  <«■  l«a 
coni»l$ti«{yr»  afr««ieg  In  wilmatt^  {^eln^  mikt^  tustlotml  «ovmign^  in  t&e 
|HK^  of  eacJt  Siato,  *«*9fally,  C«mwm«  mb^  in  If.  S.  Seaato  oa  Mr.  Foot!'*  rwso- 
itttio^  in  laaOi  4E8{oit»«  Bsbfti*^  p.Slif~S$0;  S  Wo^wter"*  Wot^  p.  318, 
Stof}^''4  Cotom.  §  t2i  tito  rttfftit«c«sf  ^  T^w^iM*  I>omo!tr«tejrf  !^<^  h 
clt  ■rlii.  J  1 1^61^  Bl  Comm.  App.  m  65, 175, 187. ' 

Aootlter  ^Imrff  tbo  t^strcm  «}modte  d*  thsA  UiSt  «tifttfi4  tif^om  to  bat^  it» 
«4ysa»t«it.         roiisirds  ^  Unitsd  S(aKr«  or  tlw  {ti^ifltt  of  die  Udtvd  Stotos,  M  ft 
Ipa^sdfltUi^  ftolitloal  uid^t  i«S(^[»»i4»ttly  «tf  tibe  CSmu^tios,  ho^iU^  (bo  entire^ 
uttimAto  «omvlg»  "^mt,  tittd  «mow)     S(at««  or  tbo  csvanA  jMKjpfi  of  tboto  States 
to  tto}«l  tlwlr  fmmA  mmx*  i^mstfil&«t  owmiot  of  tie  wfcolo  ip<»o|itie  or  »atie«»  or 

(sjqiresa^  dto Cowftittttitwj.  Seoaw**^  Abrftoiwut^  § 2,  10, &e,  Jttago 
Stom  eitltit^  litiK  Attiltodt^.  $«smt  to  b&¥6  belteofil  to  im  mmu  rim^  ihm^  eontoot- 
ln$  htmM  witi)  {^pi^og  tbo  ^ttribo  tfiitt  tit«  Sl»t«»  Are  somat^jr  sovmiga;  Stor/< 
Cosum»  B.  ilL  e.  ^  (md  t»o  ocKsiotts  jreiimRoeos  to  !««yiffog  o{^»te». 

Th^m  too  ituwrftk  Jmvo  mt  ptkti  ^  n^^Nalkooc^  tftft(  tito  proMrol  flooatkm  of 
^  tiJtimato  «»vcsr«ig»rty  mm,  oonsMtitMl  tfas  eame  nfMcJ»  mi  exlum  from  tJbo 
tnft  mommt  of  w^tmi^m  trim  Gtmt  BHtolo,  vk^  toMai^t  a»<I  ttow^  tiMmiteiy, 
ia  tibo  o«it»o»  j  or  oHgioalhr,  tutil  »ow,  ult{m»t«lj,  k  tSo  ^t«t  omntUjr.  (1^  Cta. 
ttottoV  WotH  I<S3-t#.  «sK)Kog  t^  Ce^tatltm  »  ebuuogo  of  ixegweSxe^  0%.) 

J^tnher,  thm  ^  Ubaoties  mM  ha  efcwQjr  tojfijpwt^d  liyr  ttto  ^lo^e  Mstauod 
)^  mmf  m  m  ns&fm,  th»t  mtm^  mmsr^  to  b«  indb,  m«at  dT  mrndtf  In  tttti« 
m«i«||y  hw34  coaocotrntod  or  cetter8S*«4  io  mm  im  poUtteal  oaJty ;  eJtber  a  eijBgb 
jwwoo,  or  &  coUectioa  «f  jpmm*  ftotlsg  a«  o»&  (1  C«boa»'«  Woi**,  p,  140.) 
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except  m  Goimectlcm  with.  puljHo  mteniatiQaa!  law,  wluob  is 
law  only  m  811  fmpeifect;  sense.' 

Tlie<K>l(ml<»  wMob  formM  the  States  of  tlie  Amentia  repul^^^ 
at  the  period  of  sepamlson  hmck  the  Bntash  empire  wexe  thirteen ; 
m.,  Tiigtmay  Maiylaitd,  Massachnsetts,  New  Hamphire,  Oon- 
neo^cut,  Ehode  Xsland,  New  York,  New  Jersey^  Fenasylvama^ 
Delawaze,  Horth  anol  South  OaroHsa,  end  Georgia.  At  that 
period  the  boundaries  of  some  of  these  States  imder  their  colo- 
nial patents  and  charters  were  imsettled,  and  the  chmB  under 
the  patents,  In  msny  instances,  convicting.  Under  the  poli^cal 
lelations  of  the  States  hearing  these  names,  these  claims  have 
hem  adjusted  and  their  boundaries  settled  as  they  are  at  pre^ 
sent.  Portions  of  Vii^^bia,  New  York,  and  Massachusetts  have, 
with  the  consent  of  those  States  and  of  the  national  go?emmont, 
been  organized  as  the  several  States,  Kentucky,  Termont,  and 
Make ;  with  Hke  investiture  in  the  pcditica!  people  of  each  as  in 
the  people  of  the  other  States,  of  a  several  possession  of  sov* 
ereigtt  powers  for  local  or  State  purposes,  and  of  other  sovereign 
powers  in  common  with  the  people  of  the  original  States  for  na- 
tional purposes.  The  remiunder  of  territory  not  included  within 
the  pre«jnt  limits  of  the  claimant  States  was  ceded  by  them  to 
the  United  States  or  the  people  thereof,  with  aU  rights  of  sov- 
ereignty over  the  same,  though  in  certun  cas^  with  stipulations, 
the  effect  of  which  will  be  hereafter  noticed.  This  territory 
consisted  of  all  that  district  west  of  the  thirteen  original  States, 
and,  exclusive  of  Kentucky,  as  far  as  the  Mississippi  river  and  the 
eastern  limits  of  the  French  province  of  iKiuisiaoa,  bounded  on 
the  north  by  the  British  possessions  lying  on  the  St.  Lawrence 
and  the  great  lakes,  and  oi%  the  south  by  the  Florfdas,  then  be- 
longing to  Spain, 

§  348.  In  addition  to  this  territory  ceded  by  the  several  States, 
the  United  States  have  acquired  by  treaty  or  conquest,  legaliaed, 
80  &r  as  treaties  and  conquests  can  be  said  to  be  legalizedj  by 
international  public  law — the  territories  completing  the  geo- 
graphical dominion  now  known  to  the  rest  of  the  world  as  that 


'  t»ther  V.  Bordto,  7  Howai^  5S. 


BovrnmomY  m  the  tsebitobibs.  411 

of  the  Untied  Bt&tm.  Wli&tever  doabt  m&y  bave  03%maliy 
existed  as  to  the  power  of  the  Ooyemment  created  by  the  Coti- 
atitutioa  to  msSsa  these  acqutsltloxis  for  ike  IJmted  States^  their 
present  title  or  eoverelgoty  in  those  tenitoiies  mmt  be  taken  to 
be       and  perfect . 

'  It  may  be  asanmed  that  under  that  division  of  the  sum  of 
soTese^n  power  which  is  made  in  the  0onstitiitlo%  every  eevei^ 
State  or  the  people  of  any  several  State  are  preclud<»l  from  that 
escteznal  exerdse  <^  poHdcal  power  by  which,  under  public  ia- 
temation^  law,  tenitory  is  ac^nired  or  political  dominion 
graphicaUy  es:tended,  The  power  then,  which  must  still  emt, 
necessarily  belong  to  the  people  of  the  Onited  States  or  the 
integral  nation.  Hence,  on  the  acquisition  of  territory  by  the 
na^osai  Government,  it  was  the  dominion  of  the  integral  people 
of  the  United  States,  not  that  of  the  several  States,  which  was 
extended ;  having  the  same  eSect  as  in  the  territory  ceded  by 
the  original  Statea.  This  dominion  was,  of  necessity,  by  the 
exercise  of  the  sum  of  sovereign  powers ;  that  is,  both  the  powers 
vested  in  the  national  Government  by  the  Constitution,  which 
have  lilse  extent  throughout  the  entire  domain  of  the  United 
States,  and  the  powers  which,  in  a  State,  are  exercised  by  its 
several  people. 

§  349.  Jn  the  territory  thus  held  by  the  United  States, 
whether  ceded  by  the  older  States  or  otherwise  acquired,  this 
absolute  or  undivided  sovereignty  has  existed  until  by  the  will 
of  its  possessors— the  people  of  the  United  States,  (indicated 
by  their  only  known  instrument,  the  national  Government,)  a 
poKtical  people  has  been  recognized  in  certain  districts  of  that 
territory,  and  that  people  has.  as  a  corporate  political  body, 
consent©!  to  assume  and  have  been  declared  by  Congress  to 
hold,  in  and  for  a  particular  district,  the  sovereignty  held  by  the 
people  of  a  several  State  under  the  Constitution  j  iat  is,  a  cer. 
tain  share  of  sovereign  power  to  be  exercised  severally  within 
the  limits  of  such  district,  thereaCter  to  be  hnown  as  a  State, 
and  the  residue  of  sovereign  powers  to  be  exercised  in  union 
with  the  other  States.  By  which  act  the  political  people  of 
the^  districts  has  become  added  to  the  comtUtUing  people  of  the 
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Uluted:  States,  that  is,  to  ^oad  £com  wliom  the  Constitai»oxi  of 
the  United  States  derives  its  vitality.  Hence  the  admisBion  of 
new  States,  formed  mthk  tbe  temtoiy  of  the  United  States, 
may,  from,  the  moment  of  Buch  admisdozt,  be  »^xded  as  the 
autonomic  developme£»t  of  aovefeigaty,  and  not  an  act  taMng 
place  under  law  ia  the  oidinaiy  sense,* 

§  350.  Within  the  entire  national  domain  of  the  United 
States  sovereign  power  Is  exercised  either  together  by  the  poKti- 
t^l  people  vt  a  State,  Wmg  am  of  the  UMted  Stftte%  sad  the 
integral  people  of  the  United  States,  or  else  by  the  people  of  the 
United  States,  solely ;  and  no  law  can  be  recognized  'within  that 
domain  which  do<^  not  derive  its  authority  fiom  one  of  these 
fiourcea. 

The  "  people  "  of  the  United  States  and  of  the  several 
States,  though  claiming  to  hold  their  collective  powers  by  a 
right  luatecedeat  to  all  positive  law,  being  a  body  osistiag 
through  custom  and  prescription,  are  always  (ia  the  legal  point 
of  Jview)  distinct  from  any  collection  of  persons,  however  laige, 
even  though  of  citizens'  and  electors,  when  acting  in  any  other 

» thh  f«>«n»tion  mt\  fulsnMon  of  a  State  of  «i«  Uaitea  State*  U  iha  action  of  two 
|MWti6»,  two  5>ollticaJI  persoiMi,  oxcrcMog  mtsaa  potm*  «s  m^etmgru  lihm  a«U>- 
Bomio  contract  or  8gre«weot»  ftbow  jposJtivo  bw.CIaw  ia  tbo  ordinaty  »en»},)  aot 
oioclsf  It* 

Tba  of  m%  the  »«w  SiaUs,  U  t&at  of  thtm  wiio.  in  «  oorpomte  capacity  or  n»  o»e 
poJitJcal  jxtmiH  b^corao  tlic  political  wsoptoof  tlio  nm  State  at  tita  moment  of  lu 
esti*l«iie«.  A  wollMKi  for  aacwrtalalng  t}»«r  ooipor«t«  wiU  may  Itave  hem  itakfOci 
xad&r  tema  lav  for  tbo  exctdw  cf  the  electoral  fratjcbl*©  by  tljo  ieai^iaBftt 
oo»8tita8»ta.  It»  ««ti!*ltioa.9  way  haw  been  compHo*!  wltb.  Bat  0f  ft  1$  afirnit- 
tod  that  tbo  wiJi  of  iUs  ixswlo  mA  tlje  >r01  of  tl»e  toajorf^p  of  tbo  ioairjaaal  wwwttm. 
oats  are  Mc«tica!)ebft  m(il[t(A  vote)  may  or  may  aot  aecord  wJtlj  tlie  wUl  of  ww 
offirporate  For  SxU  people,  or  a  msjorfy'  dr  t^em,  may  bate  declined  to  tedJ. 

eato  tbdr  will  otider  tbo  law.  .     ,  v 

To  all  per«>aj»  who  do  not  represent  the»o  two  jjwtie*  fn  their  ttnttmomu!  <mm,  tbo  re- 
st^  ntncler  ikslmU  cmdmm  Sucb  per«>a»  are  temd  to  find  ibe  wJll  of  tlw  eoifpo- 
rate  iwapJe  in  tbe  retaJtiBg  vot«,  and  to  recegniic  «*  otber.isdicoUou  «f  tbat  wil}.  ^ 

Bat  tlie  otber  aovcrclgn  |wty— the  United  Statm  or  tbo»e  wbo  represent  tbera  ut 
tbk  aatonomle  actioo—CongreiM,  (and  tbo  lew  so  if  tbey  taidn  law,)  are  not  tkm 
bottnd  under  law.  *n»i^  way  better  cvideaco  of  the  wiU  of  the  party  tiiey  are 
coapaeting  niih :  if  any  tbtaro  be.  For  here  tbwy  am  anfconomfe. 

liafc  evidence  mi^tbefonnd  in  criiaiaal  acla;  5a  act»of  ifioknce,  wrong  ana 
onSrage.  Bat  if  it  «bonJd  be  more  indicative  of  the  will  of  the  other  party,  (the  people 
of  the  fijtare  State,)  ihm  the  rote  under  law,  Coi^^  may  with  perfect  oonsiirtemfy 
dicregard  ths  lettef.  „ 

»^ied  Set^'4  «a*e,  19  Howard's  H,  m.  Opinion  of  the  Court,  "The  words 
<  people  of  the  ^nSled  State*'  end  ♦citiisn**  arc  *yuo»ymft«#  t«m«,8»d  amn 
the  eame  thing.  They  both  de«c»lbe  the  political  body  who,  accordbg  to  onr  repnbh- 
caniMtitsttioMi,  form  the  jwrcrelgnty,  and  who  hold  the  power  and  coatJuct  the  Gov- 
eroxBcnt  thK^wgh  their  represeatativeii.  They  are  what  we  familiarly  call  tite  «ot- 
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mode  thm  thorn  known  to  them  Constitotions  and  the  Ims  and 
nsages  wMcB  liave  been  catablislied  or  coa6imed  tmder  tliem, 
even  thongb  thoso  persons  eliould  l>e  a  majori^  of  tbe  dectoro 
or  the  whole  mass  of  the  electors.*  The  present  powers  cf  this 
*'  people "  are  vested  by  poUfcxcal  cbange«,  eatablished  by  an- 
tonomie  force,  and  Intimated  only  by  their  peaceM  and  unin- 
temipted  continuance.*  Tbe  lights  of  this  "  people  "  are  not, 
in  any  l^al  sense,  dependent  on  the  theory  of  natural  society  or 
the  eontant  of  individiuiis  as  natural  persons.  All  within  the 
actual  geographical  limits  occupied  or  held  by  them  and  the 
nation  which  they  claim  to  represent,  are  each,  however,  free  in 
legal  condition,  absolutely  subject  to  their  authority ;  without  re- 
gard to  any  assent  or  acquiescence,  express  or  implied*' 

erdgn  p^Cfilo  *  a»d  emy  dtljeea  U  om  of  ihh  ^tx^di,  «i4  ft  ocnutltoeot  m«i»l>er  ^ 
i«>w«knty."  Tha  term  mar  mtmt^cmmy  h6  propttiy  ihvtx  «iiap1<?pa,  b&- 

caose  m$  h  em  qftks  mm  !n  whico  it  is  twmitettUiij  xmA,  But  It  !•  SNjoaltir  true 
tItAt  it  m&f  bo  property  emfhjtti  «rl)en>  it  maaot  hum  tbU  «{gai^^otL 

IntliosBmo  opinloa  it  was,  foowsver,  iteH  ^ttJbe  i»«ilv!«laflls  eo{»t{t»ti8£  tbU. 
*'  mvmim  jwoipla  tito  jooUtleal  bodfy,"  &xt^  ftro  not  kuoum  bjp  Hxtit  pommtK^fit 
tb9«Iecmtt  Iraechlse.  For  ttfltor  coscltuyiig  i^ttt  a  aegro  is  not  a  dliMtn  of  tito 
0Bltedi  States  it  Is  laUdl,  p.  4^2*  **tJttSo«i%t(^h>  a  pffirMO  may  be  a  cltixea,  tliat  it,  a 
moaaber  «f  tlio  ematanit/  rth>  {orm  Uie  sorettngnt;;^,  altlioogit  he  «xemistt$  no  «iuu»  of 

fiolideal  power,  aadl  ut  bes{mdts4<^  from  itoJ^ing  iHtrtle»hr  oOloes.   Womftn  aad 
t&iaon>,  wbo  form  a  part  d"  tba  p<^tical  familji',  cannot  vot«,  *  *  *  yet  ihi^ 

7hQ  mttitjmmxtaxings  ia  wlilch  tlut  term  citkm  majr  ha  xmi^  taxi  in  «rhldt,  it  is 
bareln  iteH,  it  i»  tu«4  in  tlto  Coixtiuttion  of  tbe  U.  S.^  will  b«  twadidienixl  in  mtcta  of 
Hut  saoceedlng  cl)ftpt<)nt. 

*  As  mftteer  of  «t3tict||^  dc^iae^,  thh  h  a  n^Miuj  eoodtudoa ;  aa^  h&tm,  tliAt 
aCotwtltE^oa  eaonot  U^U^m  c^aggedL  exe«pt  in  «aclt  laamtttr  as  tnav  tiava  him  in 
thtt  siftsaa  Coastitasloa  {irimde4  Bat»  tas  pcuoe^iiion  of  »over«lgi}tf  beuig  a  &ct,  an^ 
»ot  tlto  KMult  of  kw,  it  it  oi^^t  tltat  a  ae«r  Cosstitatioa  mo^,  at  a»jr  nia»u  bsoom» 
operati**,  i .  iepeotleBtljr  of  tfao  proviuioos  of  tltes  former.  Howitver;-^  establi^tocat 
of  tuelt  a  Coastitatioa  miMt  strictljr  ^peaklag,  fx;  a  xairoktAoaaty  aat — aa  act  ahom 
ttQtavr. 

*  latere.  Bordao,  f  Howard,  U.  a  Km  EUilia  WiUIwna  la  report  of  N.  Y.  Coo«t 
Ooawatioa  of  1831,  p.  348.  Webster'*  Wtrk9»  Vi.,  2J75  Calhoaa'a  Ei»aj»  I  WotJat, 
pp.  ISS,  188. 

» StMyV  Comm.,  §|S37~-S80. 

Memoin  of  F.  PenMf,  v«L  II,  p.  dS&.  (liberaUiaa  mil  tlieFoHtioal  Coai»itatloa» 
of  Qeraaaaj^f  i82a-lS36.)  •»  TItft  coa^tttlloa*  4e«{rod  weta  ratli«r  to  Iw  tlis  offiprfog 
of  tlutt  pobtkat  ttadentfaafiiiii^  irhloh  Is  always  aad  «venr«b«ro  l^e  Aamo  { aocordti^^ 
i&oy  «r«3t«  aot  to  pn!«a|ffios8  tlis  9shUau»  of  any  e«(«aMej  aatlioritf ^  escl  iraro  to 
be  for  aU  antiojas  ematiaUy  aHka.  To  UbenUIsm  of  this  sort,  Perciies  wns  a  dmided 
oppeaeat  He  wrote:  'Men  mast  b«  gQv(mi«4»  aail  tltevin^  ittoo|  bat  as  tbagr  aaa 
bo  goreraol  «aly  bjf  »GQ,evffi(7got«ram»Bt  iaa«t«Ee|!«&a  oa  tomo  lioaiaai  tmmorff  be 
itas«ae«Qbft!«r«s(mUio»,  amimi^s  «%oraM^^  Itisosnk^titolhitaBd 
Sdbk  agdasi  tho  pirkks^  dad  mtt^  yoa  ware  to  sot  ap  amovg  as  a  poUtiQal  {<Iol 
ftaoi  Franca  or  Aisaiinit,  it 'woali  oal|f  bo  a  nsw  Bsal,  tibat  wowd  btnvt  vbea  Ms 
llmofHuaa.*  Agai»,*^^c^^  vi:^4t^  tfiAe  Im,  &  pbiass  4^  oobla 

mi  pn^oaad  Import   Yes,  iaitu^  it  sumdsfiaa  ia  tita  ears  of  oar  age,  bat  prt^oaad 
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§  351.  The  power  liald  by  the  "  people  "  of  the  aevoml  and 
XTrnted  States  Is  of  the  highest  class  of  power  knowa  to  hiaman 
laws.  It  is  the  same  power  as  that  which  fo7SQ;erly  remded,  ae 
to  the  same  territoty,  in  the  (Mslcaiial  Governments  and  the  parlia- 
ment and  Mng  of  0xeat  Britain,  and  is  absolute  as  the  supreme 
national  power  in  any  commnnity.  It  is  power  superior  to  ail 
law ;  unless  it  be  those  principles  which  have  been  called  the 
law  of  nature,  natural  justice,  natural  rcasoit^  &c.,  and  even 

amenable  to  no  tribuntU  for  dlsr^rding  them,  except  as  they 
may  be  vindicated  in  public  international  law.  It  is  of  the 
same  nature  as  that  of  the  English  parliament,  when  it  is  said 
of  it  that  it  can  do  any  thing,  not  absolutely  impossible,  and 
superior  to  it,  if  that  of  parliament  be  controlled  by  common 
law  J  not  being  constitutional  power,  but  power  above  the  con- 
stitution. 

If  any  rights  can  be  said  to  be  vested  in  individual  members 
of  the  nation  independently  of  political  sovereignty,  whether  they 
be  the  same  as  those  held  by  private  persons  before  the  Bevo- 
lution  or  not,  they  rest  as  kgid  rights,  within  the  jurisdiction 
of  this  "  people,"  on  their  acknowledgment  of  them  as  their 
highest  guarantee  or  sanction* 

"  None  on  earth,  neither  people  nor  monarch,  neither  all, 
many,  few,  or  one,  have  a  right  to  do  what  they  Hke.  Kone,  not 
even  unanimous  millions,  have  a  right  do  what  is  uiyust."* 
Natural  reason,  right,  or  equity  is  unalterable.  But  if  it  be 
violated  here,  by  this  sovereign  will,  there  is  no  power  known  to 
the  law,  that  can  resist  its  decree,  nor  any  judicial  tribunal  that 
can  overrule  its  commands,* 

it  if  mtt  li  h  Qotiblog  ia  (Sutt,  imt  impQr  Mnxxi,  for  ta«^t7 tl»«  taw  without  aa- 
tboiit^  of  tlte  lawjg^m  Is  men  xmanam.  MiAsiDj  mwA  hav«  a  Mf,  stoiMtrcliicml  or 
repobUoaiti  «•  ym.  fUma,  trat »  boe^}  kcA  law  ftmmxxm  m  «tAb»ritjr  mad*, 
tmti)tttvioti%«xi«tiii£t  Wflkh  U  fnmd^  ^halk  our  whuniica!  ago  is  ever  isaying  la 
ona  form  or  atu^er.'^ 

*  iMm^  FoL  Etb^  B.  H.,  f  189. 

*  Karv^  aiMi  otfam  «.  £tool«r  aod  Ho{&ln«,  IS  Wailusr'a  M!«tl«i3^  K,  8S,  axx! 
WIuw!er'^£AW«rSIav<»7,  m  <W  Bkltt»  oT  the  CoL«  1  Am.Tf»(!H  {>.  1%  J.Q. 
Ailamt  ia  aa  ostatioa  Ju}^  itk,  ISSI^  (I  Stisrft  C<mm,,  p.  ilS,  n.,)  itxikA  tiiat  **  an 
lOMMlttM^  mwoalrolOltt^  tncMttibla  aod  ds^^otib  fcnrar^  It  eMso^  to  tKnwn^^, 
or  Uka*  tita  dootrino  ym  aicaltdtio  is  ibA  faxk/pfvAmm  of  th«  Stsfca.  Tha 
ijoai^lssaariy  UM«uaeiritlttluk»efa»a^  Sm 

1$       <uio  of  the  powcerof  {Muiiamieot  orsr  cotamoa  lav,  ixiOt,  %  ISL 


CHAPTER  XIL 

COKDITJONS  OF   FREEDOM   AHD  BONDAGE    CONSlDBaEXl  WITH 
TO  THB  PUBLIC  LAW  OF  THB  UKIT£D  STAtBS, 

§  352.  It  wa$  ol)8crved  in  the  previoas  cliaptcr  timt  in  every 
state  lar  nation  there  must  be  aoiue  nattmil  jpersocs  who  are  to 
ho  considered  as  acttially  holding,  mlng  or  enjoying  the  jpower 
or  right  of  the  state,  or  of  society,  to  create  rwies  of  action  for 
the  individual  members  of  the  stato  or  nation,  and  some  lehote 
liberty  of  action  is  to  be  regarded  as  being  determined  by  thow^ 
rales.*  This  Hght  of  action  in  the  first  class  of  persons,  or  the 
fact  of  their  holding  this  power,  is  said  to  bo  ddermimd  by  the 
public  law  of  the  state ;  bat  that  which  is  here  called  law  has 
rather  the  clmracter  of  a  law  in  the  secondary  sense,  or  of  a 
mode  of  action,  than  of  a  law  in  the  primary  sense,  or  that  of  a 
rale ;  since  the  fad  is  the  judiciaUy  recc^zcd  m-igt^i  of  ail 
rales  of  action  having  coercive  force  npoa  private  individuals. 
This  right  of  action  in  this  class  of  persons  in  a  state,  though  it 
may  in  a  certain  se^se  bo  called  a  right  or  liberty,  is  then,  strict-  , 
ly  speaMng,  above  law  ;  since  it  is  presupposed  in  the  judicial 
recognition  of  every  coercive  rale,  and  referred  to  as  being  the 
source  of  its  authority.  The  action  which  is  contem^ated  by 
this  so-called  public  law,  being  political  or  connected  with  the 
very  eadstonce  of  the  state,  the  right  of  acfoon  may  be  called 
pdUical  liberi^.  That  liberty  of  action  which  is  determined  by 
the  law  proceeding  from  those  who  po^ess  Mb  political  liberty, 
since  it  osists  in  socidi  relations^  or  the  ordinaiy  rolations  of 
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piivate  persons  under  a  civil  stAtc,  may  b«  called  social  or  civil 
li^cHy  ;  and  the  law  which  creates  thia  liberty  may  bo  more 
properly  called  private  than  public  law,  mace  it  afiecta  persona 
in  private  relations,  or  cstablisbca  relations  between  perRons 
having  a  private  capacity  or  condition,' 

§  353.  Although  that  which  is  hero  denominated  political 
liberty  must,  necessarily,  in  every  state  be  vested  in  or  oiyoyed 
by  fiomo  determinate  persons,  there  may  be  great  difierences  of 
fast  and  lat?  between  varioas  states  in  the  distribution  of  that 
r%ht  or  power  of  action.  In  some  states  it  may  be  found  to  be 
possessed  by  a  proportionately  lai^  number  of  iliose  who  also, 
by  the  private  law,  ciyoy  civil  liberties.  But,  the  larger  the 
proportionate  number  of  those  individuals  who  po«i^M  this  right  ' 
.  or  power,  the  less  probable  does  it  become  that  its  possession  by 
any  ono  of  th(m  Individuals  shonld  be  independent  of  any  exter- 
nal will,  or  should  be  a  right  above  law  ;  and  the  more  probahle 
will  it  be  that  the  right  or  power,  hero  caUed  political  liberty, 
will  acquire  a  kgal  character,  like  that  of  the  right  called  civil 
liberty,  by  being  dependeitt  on  the  will  of  a  person,  or  number 
of  persons,  distinct  from  the  individual  holder  of  the  right. 
Where  a  large  number  of  persong  are  equal,  or  nearly  «qual>  in 
their  possession  of  this  right,  that  equality  can  hardly  be  other- 
wiso  manifested  than  by  accepting  the  wiU  of  the  whole  body, 
or  of  certain  parts  or  proportions  of  the  whole  number  of  indi- 
viduals, m  the  esrprcssion  of  the  supreme  or  sovereign  wiJl  In 
that  case  the  possession  of  this  right  by  any  one  individual  h 
founded  on  a  will  superior  to  and  distinct  l^m  Ins  own ;  and 

*  Itogmo,  CoAi  Citil  £x{>Uq[o&<-~L!b.  L,  vH.  i.    L  '*  tm  dtmte     Vhmmn  en 
dH6  io«t  {xuiiiijttAi  tm  elviU.  Laediroiu  jpelitiiguetf  soot      droits  imi  \t»  dUf^em 
jotitasnt  ptr  ra{)|K)H  ftu  «^  qui  trar  ^j^e^ttmiii  So  Mxtldp^Uir  A  U 

Wot  k  tmt  U»  tontfti  h»  dl^it&i,  etc  Lw  ixalts  oivitu,  «oat  let  4rolU  <m 

oeitiiBi  tAtiialMg^  doat  h»  dtojrie{»  pukmai  «ntye  eox  et  q;nS  tear  •oat  giuiiHti*  pK 
\n  M  t4vS«.  Zi«4  pttiod^ox  moi  lo  droit  do  irnksaooo  jE»U«i»oUe,  ott  xaaritelo,  um  k» 
diNtiis  d«  tolQdy  <!W>?E  nommi  tutoor,  d«  cnooMer,  do  iisxmr  do  m«  bkn»  et 
t«m«ir  par  doostiiK*  «aty«  Ti&  et  ptr  ttitamcmt.  Lc«  drottt  oiviU  m  tmviimt 
poxtkuUtxeaumt  earmhi*  duu  Tiurt^ 

Lofi  ilolm  Knatel]  in  U{«  Bmf  on  tite  Eistory  ths  Eii^^iih  QoversimteDt,  iidkh 
mMm  dvl),  p«mtuti  and  Mliiiau  Ubert/,  Tm  dictinction  might  bo  proper  wbttv 
tas  «xttt«aoo  of  a  dft«>  of  {wnoos,  not  (»\)tr]»Iag  pe»(»»]l  Ubitrtjr,  l»  mognisod  by 
ptfvste  Iaw. 
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tlicroforo,  as  to  liim,  or  riigardcd  m  the  right  of  a  natural  per- 
son, it  m  tho  rc»ult  of  a  law  In  the  strict  mm ;  although  the 
IJOMCssion  of  the  power  by  tho  collective  mass  of  wliich  he  forms 
a  part  iit  anterior  to  all  law  in  the  strict  sense.  In  this  instance 
poIitic»i  liberty  is  a  legal  right  of  a  private  person  ;  though  ex- 
isting by  public  law. 

In  other  states,  that  right  of  action,  which  is  here  called 
political  liberty,  may  bo  so  enjoyed  by  a  few  or  by  one,  that 
thim  few  or  th,at  one  aaust  bo  ri?garded  as  individuftlly  iueiiiiaed 
with  tho  state,  or  the  supreme  source  of  law,  independently  of 
any  other  i>epi*on  or  persons ;  and  political  liberty,  mt  being 
exercised  by  any  who  arc  individually  subject  to  the  state,  or  to 
those  who  jjosaess  its  power,  must  be  said  to  have  no  legal  ex- 
istence ;  that  is,  though  the  right  must  exist  somewhere,  it  is 
not  created  by  law  in  the  primary  sense.  The  possession  of  tho 
right  is  said  to  be  ascertained  by  public  law,  but  by  lata  only  in 
the  sense  of  tho  statement  of  a  fact  or  condition.* 

§  354.  There  is  then  a  distinction  in  tho  mode  of  cmtence 
of  political  states  which  is  more  material,  in  determining  the 
nature  of  freedom  in  those  states,  than  any  derived  from  those 
differences  between  fonm  of  government  which  distinguish 
them  as  ropublican,  monarchical,  aristocratic,  democratic  states. 
This  distinction  is  founded  on  a  ditlerenco  in  tho  location  of  the 
ultimate  sovereigi}  power ;  and  by  it  all  states  cau  be  dlstin- 
gtiishetl  into  two  classes,  viz. : 

First :  Those  wherein  the  ultimate  sovereign  power  is  by  fact 
and  law  vested  in  the  nation  at  lat^,  or  in  individuals  of  that 
nation,  who  are  at  the  siuno  time  politically  and  legally,  as  indi- 
viduals, the  subjects  of  that  power. 

Se^mid :  Tlvm  wherein  that  power  is  by  fact  and  law  vested 
in  a  single  individual,  or  in  a  limited  number  of  iiersons,  distinct 
in  political  and  legal  relations  from  tho  hotly  of  tho  nation,  and 
not  individually  subject  to  any  other  law,  in  tho  strict  sense, 
than  that  proceeding  from  themselves.* 

'  lo  juriii|mjtlenc«,  tl»ft  location  of  wvcnflgn  pwcr  U  « iiqcitlen  of  fact.  In  «n  etJj- 
SwaI  view,  Ihe  fiict  h  acconWae  to  tl»o  moml  jtiagineHt  of  tttc  oHscmr.  Com{Ktr«  «h« 
nitsiin^  ©rrtasoRififf  m  L{?l)cr«  PoUilcal  Ettite*.  B.  2,  clt  6. 

»L»cbcr*4  I»ol.  Ktii.,  vol  I,  p.  iOi,  mto  citing  Ariit  i'ol.  Ul.  7,  I  Etklc*,  viU.  12, 
07 
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§  355.  Tho  name  repuhlic  or  commontoeaith,  which  has  been 
applied  Trithout  much  di&criminaUon  to  many  very  various  forms 
of  a  state,  can  v?itb  propriety  bo  given  only  to  states  of  the  first 
class  above  described.  In  those  of  the  second  clnsa,  the  state 
power,  or  tho  sovereignty,  has  a  private  character,  tho  nature  of 
a  private  right ;  though  above  all  rights  conferred  by  tho  law 
in  its  ordinary  sense.*  If  by  the  consHtution  of  a  state  is  meant 
merely  the  legal  recognition  of  the  existing  investiture  of  sover- 
eignty, a  state  of  either  clasjs  may  be  said  to  have  a  constitu- 
tion ;  but  m  those  of  the  second  it  will  be  only  equivalent  to 
the  simple  fad  of  the  possession  of  sovereign  power.  In  the 
first  clasa  of  states  only,  it  acquires  the  chara'^ter  of  a  law ; 
since  each  individual,  participating  in  the  possession  of  supremo 
power,  or  enjoying  this  political  liberty,  holds  that  political 
right  by  tho  expressctl  will  of  an  intcgial  sovereign  personality, 
to  which  he  is  subject.  In  t*uch  states,  therefore,  there  is  a 
true  hw,  coexistent  with  the  fact  of  tho  investment  of  sovcr- 


To).  n.  p.CI ,  A.  B.Ca*aoboa  M.  Do  Trnc/«  cotorocntary  en  Mon«c«qnie«'8  Spirit  of  Iawh  ; 
PttHa.  1811,  pjig«  13:  "C<«fin!aff  mjmtC,  tlien.  wltolly  to  the  Outflamenta)  principle* 
of  civil  nQciety,  di^rtgnn^ng  the  diff-mmce  of  fon»«,  neither  cmaring  nor  approving 
»n^. !  will  div{4«  aU  sornnaxmU  into  two  clasAftii,  one  of  tU««o  I  will  deu(>minatA 
wakmtl,  in  which  «ociM  right*  una  common  all  (ttatiomux  ou  do  droit  com^un);  tlto 
other  cpcclal,  ettablitSting  or  rccogitixtng  psrticulair  or  cnequal  right*. 

**In  whatever  manner  goremnMtuti  mwf  bo  e4|;ftn!ied,  I  ihall  phico  in  tho  fir»t 
cl«t«t  all  thoM  which  reic<o;;i;nittc  the  principle,  thftt  till  right*  tnd  ponver  originntA  in, 
rt^do  in,  And  belong  to,  tho  entirt!  hodv  <>r  the  peopio  or  nation ;  ami  that  sono  exlft» 
but  what  Is  detiv«d  from  and  oxerciicd  hy  tho  nation;  tlto«e,  in  »burt,  which  ftxpUcitljr 
and  withont  rcMrre  maintain  the  maxim  exprvmd  in  the  parlinmtnt  of  Vitxit,  in  tho 
nonth  of  OctotK3f,  1768,  b/ otto  of  itamembeiri,  namely,  .  .  .  ifngistrtOt*,  at  masit- 
tfoltt,  hiau  OB'jjj!  <i«tte$  to  ptrfitm  (o'ont  den  dovoJn) ;  «V««w  aim*  have  n'tfhu 
citnjrcnt  cenU  ont  let  drottt) ;  understanding  bj  tho  term  tungl$trat«,  any  penon  what- 
OYtrwho  i«  invested  with  a  pttblio  futwtion. 

*  *  *  •  (p.  13)  ''On  the  otinar  hand,  I  call  all  tho»o  tptcini  cov6TW!ncnti>, 
whatever  may  bo  their  forms,  wlieno  any  other  twmrcea  of  power  or  rights  than  the 
general  mlo  of  the  nation,  aro  admitted  as  legitimate ;  inoh  a«  divine  ontltority,  coo* 
qa««t,  birth  in  a  particniar  place  or  tribe,  matnal  article)  of  agreement,  a  sooial  com- 
pact, manlfett  or  tacit,  when  tlw  [mrtie«  enter  into  utipuiattons  like  powon  foroign  to 
each  otiier,"  &c.  S<«  thij*  distinction  adopted  hy  i.at\}uionij»*  Conttitntioms  tom.|l, 
pp.  18, 14. 

See  alao  Sir  \\'iUiam  Templ«'»  Emy  on  Qoveram^nt,  p.  3,  and  a  eomowbat  tirailar 
dl«tinction  bjr  Grotiui,  U.  et  1'.,  I.  i..  8,  12,I«  !l  6,  8,  !;«iiween  rcffna  pntrimonialia  and 
offiiiructaalla;  r(>}«i<;i«d  hy  Heineceioa,  J.  Nat.  ot  Goo.,  1*.  2,  C;  7,  §  H7. 

•  P.  A.  .fay,  in  lU>port  N.  Y.  Conit,  Conven.  of  ISai,  u  m. 

Acta  of  VieAtta  CongroAn ;  June,  1830,  art.  67.  **  A*  tine  German  Confederacy,  with 
the  txception  of  Uto  frc«  <*ilie«,  ia  compoted  of  «overoign  princes,  «o  mmt  in  conjte- 
qutace  of  this  fu&damentxd  idea  the  cohected  power  of  tho  state  reraain  untied  in  the 
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oignty,  which  is  the  cause  of  tho  law.'  The  |mbllc  law,  which 
in  mainly  a  law  in  tho  eecondaiy  aonse, — tho  Btatcracnt  of  a  fact, 
or  of  a  mode  of  action,  and  the  private  law,  which  is  mainly  a 
law  in  the  primary  sense, — a  rule  of  action,  hero  become,  to  a 
certain  degree,  identified.  Only  in  this  clous  of  states  can  it  bo 
said  that  the  constitution  of  the  state  establishes  political  free- 
dom, or  political  liberty,  as  the  right  of  an  individual  subject  or 
citizen ;  and  in  such  States,  this  liberty,  though  a  private  riglit, 
regarded  as  attaching  to  that  individual;  cxistA  by  nnblio^ 
rather  than  by  private  law. 

§  356.  Freedom  of  the  individual  in  soci?!  rolatSons,  or  civil 
liberty,  according  to  tho  definition  above  given,  which  is  freedom 
by  private  law,  may  evidently  vary  greatly  in  its  nature  or 
quality  of  privilege  ;  since  it  may  include  a  greater  or  less  va- 
riety of  rif?ht8  of  action  in  those  relations.  Tliis  freedom  must, 
to  sorae  degree,  exist  in  every  state ;  since  rights  of  persons 
arise  in  every  relation  established  by  law.  When  tho  idea  of 
2)olitical  liberty,  as  above  dciined,  is  excluded  from  tho  definition 
of  civil  liberty,  it  is  evident  that  any  degree  of  civil  liberty 
which  can  pmctically  exist  in  one  of  the  above  described  classes? 
of  states,  may  also  exist  in  the  other.  But  in  neither  class  of 
states,  more  than  in  the  other,  does  any  particular  degree  of  this 
freedom  necmarily  exist ;  Ix'caugo  in  each  it  depends  directly 
upon  tho  will  of  a  sovereignty  personally  distinct  from  the  indi- 
vidual subject.  But  in  tho  first  claas  of  states,— while  it  as 
equally  dependent  on  the  sovereignty  of  the  nation, — the  more 
general  the  extent  and  security  of  political  freedom,  or  the  more 
widely  na/iona?'  tho  constitutional  sovereignty,  tho  more  proba- 
ble is  it  that  a  high  degree  of  civil  liberty  will  be  found  to  ac- 
company political ;  or  to  be  possessed  by  those  at  least  who  by 

niter  of  U»«  jitate,  and  tho  «overe!gn  liy  tho  niiwtittttioa  can  be  bound  to  co-Of»rttte 
with  the  ch«mber$,  only  t'n  tho  practtee  ordcSnlte  Hxhta." 

Art  fiS.  Tho  i«rcr»ign  prinoox  united  in  th«  oonfederaey  thall  bn  hhwkred  or  \\m- 
It«d,  in  their  rcdtralobU^tioaa,  bjr  no  pirorliidal  eonftiralion. 

North  Brit  Ron,  Aug.  18S<5v  P>  ^>  Am.  Kcpr. — "Our  poijiitton,  that  in  every  tno- 
tSImvnt  (tato  tho  governing  body  utl  a  iocm  ttttnai  of  its  own  which  it  wai  conitltaUon* 
ally  imlitt(i<i  to  defend  againit  the  public  wiii."  9te 

'  Lex  facit  quod  ip««  «!t  R«x.— Bracton,  L.  I,  fol.  5 ;  L.  S,  fol  107. 

*  iVatitmaU  not  boinjt  here  tuwd  in  dtilinctbn  fromyeimi/,  a«  in  tho  precedin^^  chnp- 
t«r,  bnt  in  dtttincUon  from  primU  or  tpeadat^  u  thoso  terms  an>  employed  by  M,  de 
Tracy  la  tho  note  on  tho  last  page. 


420 


LIBERTY  AND  COK8T!TUTION8. 


the  public  law  posisoes  political  liberty ;  since  in  thi«  cla^  of 
states,  the  public  law  gives  to  the  subjects  of  private  law,  or  to 
a  largo  proportion  of  the  subjects  of  private  law,  the  right  to 
participate,  in  a  greater  or  less  degree,  in  making  that  law.' 
Civil  and  political  liberty,  as  rights  of  persons,  accordhig  to  the 
definitions  here  given,  are  therefore  intimately  connected,  thougli 
not  necoss^irily  coexistent.  And  it  is  only  in  states  of  the  first 
class  that  civil  or  social  liberty  can  have  a  constitutiond  founda- 
tion  ;  that  is,  an  existence  connected  with  the  public  law.^ 

§  357.  In  a  state  of  the  widest  national  basis,  or  most  popu- 
lar constitution  of  sovereignity^  wherein  political  rights  are  most 
widely  and  equally  distributed,  the  liberty  of  the  individual 
subject  or  citizen  is  ever  in  fact  dependent  by  public  law  on 
the  will  of  the  majority  of  those  who  equally  share  those  rights  ; 
though  his  equality  in  the  po8se;>sion  of  political  power  is  a 
bulwark  to  each  one  against  a  diminution  of  his  civil  liberty  by 
that  will.'  In  everv  state  the  more  intimate  the  conncetion 
between  the  possessor  of  sovereignty  and  the  mechanical  Govern- 
ment, or  the  instruments  of  the  ordinary  government  of  the 
state,  the  greater  must  be  the  facility  for  a  legal  invasion  of 
the  libciiy  of  the  individual  subject,  as  previously  recognized 
by  law  ;  or  the  easier  the  process  by  which  the  law,  public  or 
private,  which  defines  his  rights,  may  be  changed.  In  states 
of  the  second  class,  this  connection  is  absolute  identity :  * 

'  PcnsiV  I'rcfttce  to  his  frame  of  Rowrnment  for  IV-nnsylvftnia,  1C82.  MarslmllU  Life 
of  Wtt*}iingtoJi.  1  vol,  «oi«f  5v.  "ThmU.v, — I  know  what  is  $nU  hy  Uto  ««vcrnl  nd- 
nircns  of  nionarchy,  tiri»tt>onicv,  tunl  tjpinocracy,  which  aw  the  rule  of  one,  a  few,  mid 
5j;any,  n«ti  nm  the  three  common  idea*  of  government  when  men  tliiicourfw  on  the  s«b- 
jcct.*  IJut  I  cl^wse  Jo  soJve  tho  con«JW«r*.v  with  thia  snioll  (h'lttinction,  antl  it  hfloKp 
to  nil  three,  nay  goventmcnt  5s  free  to  the  jKfojjlc  nmler  it  (whatever  htj  thtj  fninio) 
whtsrc  the  lnw«  n»3c  attdi  the  pojtlo  are  ti  jiturty  to  ihows  laws,  and  moro  tlmn  this  is 
{yranoy,  oligmxhy,  or  confiWJOK." 

'  l^iyninat*'  Consiiitttioin,  t,  1,  p.  1)7,  S'il  n'y  a  ties  lois  conrtitntioncllc*,  on  Ac 
j'.joins  i>oliti<{nei>,  le.«  droit*  jirivc*,  jwnr  Ics  cjtieik-^  tout  cxi*l»«,  n'oiit  jKiint  th  gamit- 
ilf." — VM  is  hm  translation  of  UsconV— snU  tnichi  juris  pultlicj  btct  jti-t  privnium. 

^M.  IWnj.  Ccmitnnt:  Colh  dw  OuMTagoa  iVHdtjuM ;  Pnris,  lSi»,  Tom.  J,  j>.  171, 
».  '*  M.  dc  M««!e«<}nieu,  commc  In  jihjimrt  dcj»  ec-rivains  poUticju<?»,  mc  scnihlc  avoir 
confondu  d«nx  chow*,  la  Hbtrto  el  la  jrnnmtio.  ix.A  droit*  it>dividu«l#,  cVot  ia  lilwrti : 
les  dndts  Mwians,  cV»t  la  gjirantie.  li,*ftx5oma  do  la  souvcyninel^  ds«  jwnple  a  etc  con- 
sidifri  e^nimc-  «n  jprincijile  do  lihcrtA ;  c'ut  un  prlnciplo  dc  Rorantie.  li  cml  dcAtin^i  & 
cmpi'ditrnn  individu  do  )>*ctnpnnfrd«  i'antoril*  tjul  ivappartlBnt  l*nRSOciatio«  ca- 
•ji're :  mats  il  ho  divide  nen  n\t  la  nature  et  k«  Htnitcx  do  cotto  aut*iritiJ," 

'  'I'iit  fonu  of  govcrnintnt  Incomes  merely  what  has  of  lttt«  hccn  dcaoininatsd 
i.-Mx/sacraet/,  S>co  I.i«li«r,  Civil  Lib.  and  Sclf-Uov.,  vol.  1.,  p.  ISS,  and  I'olit  Kth.  vol. 
1.,  p.  m. 


421 


but  m  t'lose  of  the  first  cltm,  or  of  the  national  cJiamcter, 
the  more  widely  mtimal  the  possession  of  sovereignty,  or,  the 
larger  the  acttml  md  relative  numher  of  tlie  persons  holding 
political  rights,  and  the  greater  the  equality  of  those  rights, 
tlic  stronger  is  the  n^tunU  necessity  for  ft  Govenmcntf  i.  c.,  a 
politicAlly  organiaed  instnmient  of  government,  tlistinct  from 
the  na( tonal  possesnion  of  original  sovercigii  power,  though  de- 
pendent upon  it  for  iU  existence.  In  such  states  the  wort! 
comtttnfton  has  a  juore  extended  meaning  than  it  can  have  In 
the  p\iblic  law  of  stntes  of  the  other  class  ;  since  it  includes  a 
law  in  the  strict  scB&e,  under  which  the  Govenunent  is  consti- 
tuted ;  and  by  dctennining  the  connection  of  that  Government 
with  the  ultimate  sovereignty  of  the  nation,  the  constitution, 
in  this  case,  gives  to  the  political  liberty  of  the.  individual  still 
more  of  the  nature  of  a  legal  right.  Since  such  a  state  is  re- 
publican, by  the  existence  of  political  freedom,  as  the  right  of 
individual  members  of  tlie  nation,  under  law  properly  so  called, 
the  Government  in  this  case  is  republican,  whatever  its  form, 
when  the  political  right  of  the  individual  subject  continues  to 
be  exercised,  in  manifesting  the  > supreme  national  will,  inde- 
pendently of  the  legislative  power  of  such  constituted  Govern- 
ment, which  can  only  l>e  in  the  ortiinar\'  creation  and  continu- 
ance of  the  actual  agents  or  instruments  of  government.*  When 
civil  freedom  is  made  by  the  sovereign  power  independent  of 
the  mechanical  Government,  it  acquires  a  constitutioiml  char- 
acter ;  for  it  can  only  be  infringed  by  a  change  in  the  constitu- 
tion of  the  Government,  or  the  public  law  under  which  that 
Government  exists ;  and  in  such  a  constitution  there  is  a  part 
which  is  trtily  private  law,  as  well  as  jiublic  law. 

§  358.  Since  all  rights  of  naturtd  persons  in  a  civil  state  tm 
to  be  considered,  in  law,  as  finally  dependent  on  the  will  of  the 
sovereign  iwver,  it  is  of  the  first  importance,  in  a  legal  view  of 

'  Mr.  Cnlhotin,  in  hh  I)J*qtilri!>on  on  Oon'mjwijiit,  I  Worl:*.  p.  S,  ctmsWcr*  Uiat 
fA*  Gorrrttmrtti  U  in  all  Jn«Wne«#  nwftt^arily  j^cnfieal  wUh  ih»  tmginal  j»fts,*BSjt«r  «f 
naiiona*  or  *f>vcre3g«  \yavter,  ihmi^hhtt  there  #j>B3k4  t)f  the  p«*)t5{jUj»v-  of  n  conjuiittiifin 
ctintroJliuj?  jrticlt  a  t»avmimont;  nnti,  on  {mj^  12,  of  the*  tig>hx  'nf  suffrnge  a$  a  power 
nlKsvu  t}».tt  of  the  (Jovernment.  In  Ins  flimy  on  t!io  CowstittJlion  of  thft  I*.  he 
siKiak^  of  tJic  sovereign  power  a«  b«itif»  in  "  tijo  jwopltj." 
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fix'Pdlom  or  its  oppositea  in  any  state  or  nation,  to  exhibit  the 
irights  in  which  that  freedom  or  the  obligations  in  ^¥h^ch 
those  opposites  consist,  in  their  connection  with  or  dependence 
on  the  public  law  of  the  state.  Those  rights  which  constitute 
political  liberty  (though  private  in  attaching  to  private  per- 
sons— the  subjects  of  private  law),  are  properly  described  as 
effects  of  public  law  ;  but  in  exhibiting  the  foimdation  (dura^ 
tion,  extent,  legal  necessity)  of  those  rights  which  constitute 
civil  liberty  under  private  law,  not  only  must  the  relations 
establish^  by  that  law  be  sho%«Ti,  but  also  the  dependence  of 
that  law  upon  the  public  law  of  the  constitution  of  the  state 
and  of  its  Government. 

In  those  states  wherein  the  supremo  power  or  sovereignty  is 
of  a  private  nature,  as  before  defined,  there  is  little  or  no  room 
for  any  consideration  of  this  kind  ;  since  all  laws,  affecting  the. 
civil  or  social  rights  of  the  subject  of  the  state,  proceed  from  a 
political  authority  entirely  distinct  from  and  superior  in  its  ex- 
istence to  any  of  his  legal  rights.  In  states  wherein  the  sover- 
eignty has  any  thing  of  the  nutioml  character,  where  all  rights 
of  private  persons  may  have  to  a  greater  or  less  degitje  a  recog- 
nised co-existence  with  the  sovereign  power,  the  law  of  those 
rights  has  a  more  complicated  natui-e  ;  l>eing  both  public  and 
private  law.  The  legal  nature  of  those  rights  which  constitute 
civil  liberty  necessarily  becomes  still  more  complicated  under  a 
state,  of  this  class,  wherein  the  sovereign  powers,  inherent  in  a 
state  or  nation,  arc  divided  or  are  invested  in  severfilty. 

§  359.  The  present  Constitution  of  the  United  States  being 
recognized  to  proceed  directly  from  the  legitimate  and  supremo 
source  of  power,  its  provisions  become  the  highest  rule  of  law 
in  determining  the  relations  of  all  persons  and  things  which  can 
be  afiected  by  them. 

The  Constitution  has  a  twofold  aspect : 

First, — which  has  been  already  considered — it  is  a  declara- 
tion of  tlie  location  of  sovereign  power  in  the  people  of  the 
United  States  as  one,  and  in  the  people  of  the  several  States  as 
separate  polities  ;  equivalent,  legally,  to  tlic  evidence  of  a  pre- 
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existing  fact,  to  be  recognized  judicially  as  the  basis  of  public 
and  private  law. 

Second, — it  is  direct  legislation,  by  the  exercise  of  the  sov- 
ereign powers  held  by  the  people  of  the  United  States  as  a  po- 
litical unity,  and  is  cither  public  or  private  law. 

The  public  law  is  that  which  constituteR  the  Oovornment  of 
the  United  States, — creating  thereby  a  source  of  private  law  ; 
and  those  provisions  which  create  relations  in  which  the  several 
States  or  the  Govemraent  of  the  United  States  are,  in  their  po- 
litical capacity,  the  subjects  of  rights  or  obligations. 

The  private  law  of  the  Constitution  is  contained  in  those 
provisions  which  create  relations  in  which  private  persons  are 
the  subjects  of  rights  or  obligations  anterior  to  and  independent 
of  the  legislation  and  powers  of  the  national  Government,  and 
render  those  relations  independent  of  the  powers  held  by  the 
several  States.'  Therefore,  although  the  subject  of  examina- 
tion,— the  condition  of  persons  in  respect  to  freedom  and  its 
opposites,  is  a  department  of  private  relations,  and  belongs 
strictly  to  private  municipal  law,  as  before  defined,'  the  ne- 
cessary subjection  of  that  law  to  the  power  of  the  state  renders 
a  preliminary  reference  to  the  public  law  of  the  Constitution 
ncccBsary,  to  determine  the  sources  from  which  laws  aftecting 
those  relations  may  originate,  and  the  reciprocal  limitations  or 
restrictions  on  those  sources  of  law,  in  respect  to  their  extent  or 
jurisdiction,  as  an  essential  element  of  the  condition  of  persons 
subject  to  the  law  proceeding  from  them. 

§  360.  Whatever  may  be  the  true  doctrine  of  the  essential 
political  existence  of  the  people  of  the  Unitetl  States,  it  must 
be  taken  as  the  first  principle  of  public  law  (the  law  in  the 

'  Mr.  CnJhoun,  i  Works,  p.  191,  Sec., — distinguishing  hotvrecn  "  iha  con«itution- 
making  ami  the  law-making  power* ''—npiKar*  to  have  l>eltl  that  the  ConstitatJon  of 
the  U.  S.  hns  uotlilng  oftlro  diar«ct«r  or  ojwrnition  of  private  law,  or  Uint  it  does  not 
wnintaJu,  of  i(«  ow»  force,  any  right*  or  obligations  of  privnta  jwrsorw.  Mr.  Benton, 
la  his  Eswnin&tioa  of  the  Drod  Scott  cns4?,  p.  H,  i&c., — hcildtng' thnt  the  C«ftstitu«ion 
do«4i  not  "  net  of  itself  anywhere,  nnd  that  It  rcquiretl  on  act  of  Cougreistrt  put  it  into 
ojHimtion  l«>forc  it  had  effect  anywhorf," — appsnn*  to  hold  the  same  doctrine. 
Mr.  Ikntoncitc*  Webster  and  Clay  as  being  of  t«e  same  oplnbn,  and  then  show*  that 
Mr.  Calhoun  held  the  contrary,  in  nmintaining  that,  by  the  operation  of  tlio  Constitu- 
tion alone,  slavery*  osi*U  in  ell  the^«mlfon«  of  the  U.  S. 

»  Anlt,  %  25.' 
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primary  sense),  proceeding  from  the  rightful  possessors  of  sov- 
ereignty that  by  the  written  Constitution  they  have  created  a 
Government,  which,  in  the  pov;erB  given  it,  is  to  be  conBidered 
rightfully  authoritative  within  the  territorial  limits  of  the  do- 
minion of  that  people.  From  an  examination  of  the  Constitu- 
tion, in  relation  to  this  its  effect,  it  is  evident  that  the  Govern- 
ment thus  constituted  or  created  is  not  the  posscswr  of  the 
sovereignty  or  supreme  powerSj  which  it  may  exercise,  in  con- 
sequence of  an  absolute  political  transfer  of  those  powers  from 
the  people.  This  is  shown  by  the  fact  that  this  Government  is 
established  in  three  distinctly  organized  parts,  each  holding  one 
of  the  ncccssarv'  and  natural  means  or  functions  by  which  su- 
preme powers  are  exercised  :  but  neither,  in  itself  alone,  con- 
stituting supreme  or  .oovcreign  pcwjr ;  which,  to  bo  such,  nnist 
be  uncontrollable  not  only  In  its  ultimate  effect,  but  also  in  the 
mode  of  its  action.  Tlie  legislative,  judicial  and  executive 
functions,  though  each  indispensable  to  the  independent  exer- 
cise of  poiit-icai  power,  and  commonly  designated  as  sovereign 
powers,  are  not  such,  properly  speaking  ;  but  are  tlie  modes  in 
which  supreme  and  sovcrcign  power  is  manifested.  But  since 
these,  combined  in  their  action,  jirotluce  the  eflccts  of  inde- 
pendent and  absolute  supremacy,  the  powers  vested  in  the  Gov- 
ernment established  by  the  Constitution,  are,  in  their  exercise 
and  in  the  view  of  public  law,  supreme  and  of  the  nature  of 
sovereign  national  power  wlierever  existing  ;  and  th-^y  thc-fefore 
act  directly,  and  without  reference  to  any  other  power,  on  all 
persons  and  things  within  their  detennined  jurisdiction  or  ten'i- 
torial  dominion.' 

§  361.  These  powers  are  not,  in  legal  consideration  at  least, 
the  less  supreme  or  sovereign  from  being  sejmrated,  in  their  ex- 
ercise, from  the  other  geneml  powers  of  a  national  sovereignty, 
vested  in  the  seveml  states  of  the  Union    though  in  practice 

»  1  Cnlhotui**  W.,  p.  1  S3,— that  the  Government  acU  ns  the  Govcnjineiit  of  one  na- 
tion. whaJcvtrr  thaorj*  niny  be  n<loptcci  of  the  location  of  sovereign  {wwcr. 

'  The  Coiwf4J«tion  of  iJm  U.  S.  i»  pnrl  of  «lt«!  whole  law  prevailing;  in  any  one 
.State.  Antl  the  Government  of  the  U.  S.  and  that  «.f  iho  SMa  nra  cqunts  nml  eo-or- 
dinntcj  therein— each  rcprewntlnij  «)vereif(»j  power.  (I  Calhoun'*  W.,  p.  1G7.)  lUjt 
this  is  perfectly  cojusbtent  xvjih  a  nntionnl  j)o."ijieMica  of  ihoso  powers  which  have  hecn 
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it  may  sometimes  he  othenvise.  The  Constitution  doea  not,  in 
making  this  division  between  the  national  Government  and  the 
several  StateSj  define  the  ext<?Tit  or  Ml  sum  of  all  the  powers 
belonging  of  right  to  a  sovereign  state  or  nation  ;  or  oil  the 
power  which  such  a  state  may  rightfully  exercise  in  restraining 
the  action  of  private  persons.  And  it  is  not  here  material  to 
inquire  whether  the  powers  vested  in  the  Goverameut  of  the 
United  States  arc  the  only  powers  belonging  to  the  united  peo- 
ple of  the  States  m  a  pree.^isting  political  unit  ;  or,  in  other 
words,  whether  the  entire  residue  of  sovereign  powers,  not 
granted  to  the  Government,  is,  indciiendently  of  the  Constitu- 
tion, ultimately  vftsfed  in  tlic  people  of  all  as  one,  or  in  the 
people  of  the  State,,  severally  :  this  depending  upon  political 
theories  of  the  antecedent  political  existence  of  the  States,  as 
before  mentioned.  It  is  sufficient  in  this  respect  for  juridical 
purposes,  that  the  tenth  Article  of  the  Amendments  declares 
that  the  powers  not  delegated  to  the  United  States  by  the 
Constitution  nor  prohibited  by  it  to  the  States,  are  resen'ctl  to 
the  States  respectively  or  to  the  people."  It  1ms  already  been 
shown  that  since  "  tlie  people  "  which  in  the  Constitution  ap- 
pears OS  the  delegating  or  constituting  power  had,  as  a  matter 
of  fact,  existed  in  the  political  capacity  of  the  people  of  distinct 
States,  and,  though  united  into  one  nationality,  had  always 
acted  under  forms  recognizing  such  an  existence,  the  powers 
which  are  thus  declared  to  be  reserved  to  the  people  "  must  be 
held  by  the  people  in  their  several  capacity,  that  is,  by  the  sev- 
eral political  jicrsons  or  botliys  known  each  as  the  people  of  a 
Siatc  of  the  United  States,  and  these  rescn'cd  powers  can  there- 
fore, under  the  present  Constitution  of  sovereignty,  be  exercised 
only  by  each  singly  in  and  for  its  own  territory.  This  is  the 
necessary  inference  from  that  recognition  of  the  people  which 
must  precede  the  recognition  of  the  Constitution.* 

irttnjstcd  to  tJip  Ctovcnimcnt  of  the  'U.  $. ;  ond  it  k  not  ncwssary  to  deny  tlint  tho 
latter  {i  tilt'  iiwtnHWcHl  of  the  SntcKnil  American  jteoplo,  in  onlcr  to  tnaint-ain  tliot  the 
power*  pf  the  Sittto  gtiveriiiuttiit  arc  rtinaUv  jfavorri«n  i)»  theJr  iintiirc ,  n*  w  mli  hy  Mr. 
Culltoun,  on  p.  KJS;  or  to  ha\c\,  with  his  sjwcch  in  the  Seiiatf,  Dth  Avtil,  I8S4,  that 
cnch  StJilc  has  two  CoiiH^lutioii*,  i.  that  the  Stale  CoiiiitirtHjai;  aJul  the  CoimtJltitioji 
of  tho  V.  nrc  Co4i*l5tutlons  for  tho  iiih;«bltaHtii  hy  bohjg  hoth  co-ortliuatcly  tlcrivtil 
from  tJie  Stato,  or  the  wonlc  of  tho  State. 
'  Autt,  §  3*3. 
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§  362.  There  are,  however,  certain  powers  belonging  to  sov- 
ereign nationality,  necessarily  existing  Roraowhero,  which,  if  not 
granted  to  the  Government  nor  prohibited  to  the  States,  can 
hardly  be  said  to  exi«t  at  all  in  the  several  States  ;  or,  if  exist- 
ing, they  arc,  by  division,  very  di0ercnt  in  cftect  from  the  same 
power  used  by  tlie  people  nationally,  or  as  one  :  a  difference 
ansing  from  physical  conditions  of  territory  and  situation.  For 
osamplo,  the  power  to  acquire  foreign  turfitoty  and  to  exercise 
sovereignty  over  it.  For  if  this  power  were  not  invested  in  the 
national  Government,  and  if  the  States  were  not  under  the  Con- 
stitution prevented  from  exercising  it,  yet  their  intrinsic  power 
of  acquisition  under  international  law  is  very  different  in  the 
hands  of  the  nation  acting  as  one,  and  in  the  same  people  act- 
ing as  distinct  states  for  that  end.  The  same  may  be  said  of 
tliat  right  possessed  by  every  national  sovereignty,  in  some 
undefined  measure,  to  change  the  lata  of  nations,  when  applied 
in  international  law  regarded  as  a  rule  of  action  for  states,  but 
as  law  in  the  injperfect  sense.' 

§  363.  The  expression  of  the  will  of  the  supreme  legislative 
authority,  not  that  will  itself,  constitutes  the  law.  From  the 
very  nature  of  sovereign  national  power,  the  law,  or  this  expres- 
sion, is  always  in  a  certain  sense  arbitrary,  that  is,  dependent  on 
that  will  But  in  order  that  freedom,  as  the  condition  of  a 
private  person,  subject  to  that  will,  may  be  said  to  have  coex- 
istence with  Iftw^  it 'm  necessary  that  thaf;  law  should  be  a  rule 
of  action  already  to  some  degree  fixed,  and  not  identified  with 
mere  arbitmry  will'  In  order  that  freedom  and  its  opposites 
may  bo  legal  conditions,  there  must  be  a  previous  publication  of 
the  rules  of  action  or  the  laws  which  can  affect  freedom  of  ac- 
tion. So  far  as  liberty  consists  in  a  high  degree  of  giiaranteo 
against  arbitrarj'  rule,  in  the  sense  of  ruling  without  law,  it  is 
secured  to  all  under  the  Constitution  of  the  United  States,  in 
reference  to  the  powers  intrusted  to  the  National  Government, 
and,  to  a  less  extent,  in  itjference  also  to  the  powers  of  tlic  sev- 

*  Sc«  ante,  §  3S. 

'  "  Lnl'iUcrtc,  c'cstle  droit  da  fam  tout  ce  que  les  lobpcimettcnt,"— Monccsquicu, 
"  Libcrtfw  est  jxjtMtas  faciendi  Id  (inod  jure  Hccat." — Cicero. 
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eml  HUktQH,  by  tleckring  the  scat  or  investiture  of  nil  sovereign 
political  power,  tho  establishnient  of  a  judiciary,  and  its  inde- 
pendence of  the  uther  functions  of  government.* 

§  364.  From  the  two-fold  nature  of  the  Constitution,  in 
being  both  the  evidence  of  a  fact  and  aluo  the  promulgation  of 
a  rulo  of  action,  the  question  of  the  relative  extent  of  the  judi- 
cial power  of  the  United  States  is  one  which  is,  perhaps,  essen- 
tially indeterminable.'  A  law  in  the  secondary  sense — a  state 
of  things  c.'«i8t8  independently  of  any  superior  cause  or  author, 
and  is  maintained  in  its  own  existvncc.  The  jx>8session  of  sov- 
ereign underived  power  is  provetl  by  itself.  The  fact  of  that 
possession  docs  not  result  from  a  rule  established  by  a  superior 
will,  but  is  proved  in  the  actual  possession  or  exercise  of  that 
power.  But  to  the  vitality  of  a  law  which  is  a  rule  of  action  a 
judicial  function  is  essential  The  judiciarj*,  where  the  investi- 
ture of  power  to  promulgate  coercive  rules  of  action  for  private 
individuals  is  determined  by  a  law  in  the  primary  sense,  be- 
comes the  test  of  the  extent  of  that  power. 

The  Government  of  the  United  States  derives  all  its  powers 
from  a  km,  properly  so  called,  contained  in  the  written  Consti- 
tution of  the  United  States.  The  exercise  of  any  powers  by 
that  Government  is,  therefore,  a  proper  subject  of  judicial  power 
proceeding  from  the  authors  of  that  law. 

On  the  other  hand  the  States,  or  the  people  of  the  several 
States,  though  not  each  sevcrauy  possessed  of  all  the  powers  of 
sovereignty,  yet  do,  accortling  to  the  view  hereinbefore  ex- 
pressed,' hold  their  powers  by  right  above  law,  or  by  a  law  of 
their  existence,  which  is  law  in  the  secondary  sense  only,  and 
their  possession  of  those  powers  is  only  proved  by  the  Constitu- 
tion of  the  United  States,  as  evidence,  not  derived  from  it  as 
from  a  law  in  the  pri»per  sense.    But  since  the  Constitution  of 

'  So  if  tho  jwvoml  State*  ciratc  law  by  their  «ovcre5j?:»  pwew,  th<t  judicJary  of  each 
State  ((SupiMJising  ft  rcjniWicttn  Stat*  Govcriuiieiit  to  exittj  Having  the  ju4ickl  function 
of  tho  State  wparsitoly  iuvejitctl)  'icciiles  oi»  tho  validity  of  laws  prvcwtling  from  tJio 
legwtativo  ^x<irci«>  of  ijjc  stale  power. 

*  That  i»,  iia  extent  B«  companrd  with  u>hcr  jiuHcicl  power,  that  )irocc«tlJng  from  the 
««vcml  State*.  The  extent  of  the  jutiicial  jKuvcr  uf  the  U.  S.  U  dewtibcil  iu  tJw  Cou- 
fiJitutioiJ,  Art.  HI.  «cc,  'i. 

'  Ant«,  §  3i6. 
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tbo  United  States  ik,  in  each  Stutc,  the  }iighc,<tt  or  wltinmto  nilo 
of  pOBiti^c  Iftw  for  all  iifttuml  persons  not  identified  with  the 
po8sossor«  of  sovereignty,'  the  judiciary,  in  applying  that  lav/j 
must  determine  on  the  powers  lield  by  the  several  States  under 
the  Constitution.  The  ext  ent  of  the  powers  of  tlio  State  Govern 
mcnts  is,  thorefo't?,  also  primarily,'  a  question  tmdcr  the  Con- 
stitution of  the  1  aitcd  States  falling  within  the  judicial  power. 

§  360.  The  declaration,  tliat  the  Constitution  of  the  United 
States  is  the  supreme  law  in  eacli  State,  proceeds  from  tho 
author  of  the  Constitution,  the  integnil  people  of  the  United 
States.  This  declaration  then  has  the  force  of  law  in  each  State 
by  the  will  of  the  integml  people  of  the  United  Btatc«,  not  by 
the  several  will  of  the  people  of  the  State.  Now,  to  the  ex- 
istence of  every  law,  a  judicial  function,  co-ordinate  with  the 
legislative,  is  essential.  If  the  law  is  supreme,  that  judicial 
function  is  supreme  wliich  emanates  from  the  author  of  the  law, 
otherwise  the  law  would  not  be  supremo.  But  the  Constitution 
of  the  United  States  is  confewicd  to  be  the  supreme  and  abso- 
lute law,  in  either  characteristic,  (i.  e.,  as  a  rule  of  action  or 
evidence  of  the  location  of  rower)  being  based  upon  the  will  of 
the  ultimate  possessors  of  sovereign  j)0wcr.  If  so,  the  judicial 
power  accompanying  this  supreme  legishitive  rule,  or  pnyjeoding 
from  the  pronuilgators  of  the  rule,  must  also  be  supreme  wher- 
ever that  rule  has  extent. 

The  Constitution  declares  that  the  judicial  power  of  the 
United  States  shall  be  vested  in  a  certain  judiciary,'  forming 
part  of  tlie  Government  constituted  by  tlie  jiosses«ors  of  ultimate 
.sovereignty.  The  judicial  power  of  the  Unitetl  States  can  be 
nothing  else  than  the  power  to  administer  judicially  that  law 
which  is  the  supreme  rule  dechired  by  the  constituent  people  of 
the  United  Statc.«,  and  the  law  being  suprenxe  the  judicial 

'  Art.  VI,  2<1  cJaiuic,  "  ThU  Comtltiitioiuiml  tlio  Intra  of  the  l*nit«l  Slatct,  wliich 
»liaU  be  inatlo  hi  j>ur*unnw  tlii!>rcof.  nntl  all  freaticsi  nintltf,  or  wliieJi  ;<Jmll  l>e  Mm«lo 
tutiliT  tlift  nuilumiy  uf  the  l'iiit**d  .Strt'.fs,  shall  ba  ihc  iiu|irvii:o  kw  of  the  !ai»d.  niid 
the  jutlfjc*  ill  cv<TV  .otiitc  i>hn\l  Up  IjoiiiuJ  «h<".-l>y,  any  thi'ng  it>  the  c»iu>titutioji  or  lawn 
of  any  SrnJc  t«  flio  rontrarj'  Jiolwith!>t:ui<iiti;;." 

'  Thnt  i",  wlxii  no  ri'fcrciice  i*  iiisulo  t>>  the  Stnto  amAtitittion,  nml  when  tho  cjxic*- 
tmi  is,  ill  Inct,  whnt  arc  the  jW)Wcr*  of  tho  coiis?ilncn5  jwoplir  of  n  .State? 

*  Art.  in.,  nee.  1. 


I'LACB  OF  THE  JUDICIARY. 


429 


power  aocompunying  tliat  law  or  cU'rivcd  from  that  pcopln  is  su- 
preme. Ami  when  in  the  first  section  it  k  mid,  "  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme  court 
and  in  such  inferior  courts  as  the  congress  may  from  time  to 
time  ordain  and  establi}<h,"— tliough  the  wonl  supxinc  cannot, 
in  this  connection,  he  taken  to  mean  judicial  supremacy  abso- 
htkly,  or  in  reference  to  all  judicial  administration  of  the  na- 
tional jurisprudence,*  hut  evidently  designates  supremacy  rel- 
atively to  the  co-esistcncc  of  inferior  courts  clothed  with  the 
judicial  power  of  the  United  States,  yet,  from  the  nature  of  tho 
authority  on  whidj  tliat  jurisprudence  rests,  the  highest  judicial 
court  created  under  this  Constitution  is  supreme  in  nil  questions 
arising  under  the  Constitution.  Its  supremacy  being  limited 
only  by  the  fact  that  the  possession  of  sovereign  powers — those 
held  by  tlic  United  States  and  granted  to  a  national  Government 
on  the  one  hand,  and,  on  tho  other,  thu.se  held  by  each  State 
sevemllv — is  not  tlic  result  of  a  ridn  contahicd  in  the  Constitu- 
tion,  but  is  a  fact  proved  by  it. 

$JU)6.  The  judicial  function  of  the  Government  of  the  United 
States  detcnninos,  therefore,  tlie  recognition  of  all  coercive  rules 
of  action  for  private  persons  within  tho  limits  of  the  United 
States  ;  or,  is  the  final  test  of  all  action  of  that  Govei-nment  af- 
fecting liberty  or  freedom  of  action,  and  of  the  limits  of  tl)c 
powers  remaining  in  the  sevend  States  to  aflcct  it.  That  it  has 
that  extent  is  a  necessary  inference  from  the  nature  of  the  Con- 
stiiution  as  hw;^  and  with  reforoncc  to  this  quality  of  the  Con- 
stitutiun  jnust  the  clau.se  bo  ctmstrued  wlueh  defines  the  extent 
of  the  judicial  power,  "  The  judicial  power  shall  c.Ktend  to  all 
cases,  in  law  and  equity,  arising  under  this  Constitution,"-  which 

*  >Ioa«ji)ff  nil  rule*  wliirh  clcrivo  their  foirc  fran  the  imtir/mii  wUJ,  though  tJie)- 
mny  he  njipHcablts  hy  n  jmliciar)'  ilcriviiif;  it*  jwtvcr  froKi  "Jic  of  the  Jtvcral  ."jtaici. 

*  Kncy.  Am.  VII.,  (.\j>jj.  by  .lutl-jo  .Smit,)  pp.  '>sl,  582. 

'  Tho  juilicinry  thu.-i  clechlc*  on  tlw  jwwit*  which  may  ho  cxerctiWtl  by  the  t-o-or- 
dtimt?  i'Xcctilivo  ainl  |(vpi.»lalive  fuuctiojiaric*  of  tJic  imtjoital  CtoViTfuncut,  ami  by  tho 
Stale  Government*;  but  only  whcu  the  rij^ht*  nmt  oblijftttloiiH  of  private  {vr^om,  ns 
affccie*!  by  tho.nj  poweri*,  como  bpfi,>nj  it  ii»  a  c  ut.  Tho  jmlicin^ij"  cnmiol,  from  tho 
:u»ujre  of  th*  ju«iiciat  funclirtii,  iUtuIc  proniwclhi-ly  on  the  power*  of  the  executive  nJitl 
legUlaturw  or  of  the  5>lnte  Govcnunetit.^  They  muAt  tsiwnjiS  »» the  firtl  iiwti>»ce,  jmlgo 
for  thcjnsclve*,  1  Kent',4  Comm.  7th  eti.  p.  4H7,  -'".M  hxu  'Curtu*  Comm.  p.  t'i.  Deu- 
ton's  Kxttmiualiou  of  tho  Drcd  ilcoti  cusv,  pp.  JJ,  i.  ; 
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must  include  questions  of  tbo  location  of  power,  so  far  as  it  is  a 
tiling  determined  by  the  Constitution  as  a  hio  in  tho  primary 
sensOj  or  so  far  ns  it  is  distinct  from  that  fad  of  the  investiture 
of  original  power  of  which  tho  Constitution  is  the  evidence  and 
not  the  cause. 

Since  an  essential  jmrt  of  every  judicial  act  is  to  recognize 
the  supremo  power  which  promulgates  law,  every  judicial  officer 
in  the  UniJiod  States  decides  the  constitutionality  of  any  law, 
governing  the  case  before  him,  as  legitimately  proceeding  either 
from  those  powers  which  arc  vested  in  tho  national  Government, 
or  those  remaining  in  a  State.  And  since  all  acts  of  power  pro- 
ceeding from  any  person  or  political  Ixxly  who  is  not  identified 
with  the  sovereign  possessor  of  the  original  power  of  the  state, 
must,  within  that  state,  be  based  on  some  law, — rule  of  action, 
and  may  be  tested  by  the  judicial  function  of  the  instrument  of 
government,  the  decision  of  the  supreme  national  judiciary  is, 
to  the  individual,  in  any  i>art  of  the  United  States,  the  mlc  of 
his  obedience  until  one  or  the  other  of  those  possessors  of  orig- 
inal sovereign  power,  that  is,  tho  United  States  or  tiio  single 
State  claiming  local  juristiiction,  by  action  as  a  sovereign  above 
iaWy  Ciuiscs  a  dilferent  recognition  of  the  sDurcc  of  law.  If  then 
it  is  supposed  that  a  usurpation  of  tho  powers  distributed  ac- 
cording to  the  C  institution  may  occur,  either  on  the  part  of  the 
national  Govenimeut  or  of  a  State,  the  question  of  usur|mtion  or 
non-usvirpation  is,  according  to  the  highest  km,  now  existing,  to 
be  determined,  for  the  individual  natural  persona  concerned,  by 
the  judiciary  of  the  United  States.* 

§  367.  By  tho  "judiciary"  act  of  Congress,  September  24, 
17S9,  §  25,'  which  the  Suprcn.e  Court  has  decided  to  be  consti- 

«  Bar.k  mV.  S.  r.  Kort'in,  3  MarsJmirn  Ky.  R.  JJrnyimrd  r.  Mnralmll,  6  Pick. 
lOR:  Hfinptcad  r.  K«i!,  C  Cf>n».  R  VJ'.i;  <;«mjnonw.  r.  6  lUnJwy.  273:  Kw- 

bank  r.  Voitou,  &c  ,  f>  Slunroc**  Ky.  R.  294  ;  Uexllcy  r.  (I'nitlicr,  3  of  ««»««•,  58;  ixMco 
of  .JnckJcn  r.  Runvm.  3  Rmupy,  81. 

»  Sco.  25.  A  final  jiulptnent  or  c!cf  rco  Ui  ony  «iit,  in  the  higljcJl  ctiurt  of  law  or 
equity  in  n  Stalu»  \n  which  «» «3ccUfon  In  tli«  imit  cojilil  he  had,  wlicnj  in  <lr»wn  in  quca- 
tloa  the  vnlitiity  of  n  trtr.nty  or  «lat«t«  of,  or  an  nuthanty  cxerciwU  umlrr  iho  L'nitc«l 
Stattty  and  the  decision  i»  ngaliut  {heir  vnlidity;  or  whcrts  h  drawn  in  question  Uto 
rniidlfy  r-f  a  sJatute  of,  or  an  naJhority  exerciiipd  under  nny  Sti»te  on  Ihe  ({round  of 
their  liciiiR  rqmg^ant  to  tho  Con»tUutJon.  treaties,  or  laws  of  tho  United  Stat*-S,  and 
the  dociaiori  is  in  favor  of  such  their  validity,  or  where  is  dmwn  in  queition  the  con- 


BUT  BTATK  SOVEnEIONTV  RKCOGNIZED.  4?.l 

tutional,*  the  power  of  testing  qucBtions  of  constitutionality  by 
appeal  from  the  State  courts  is  given  to  the  Supreme  Court  of 
the  United  States  only  when  the  decision  of  the  State  court  is  in 
support  of  an  assuuictl  exercise  of  power  by  the  State,  or  contrary 
to  the  iK)wer  assumed  by  the  Government  of  the  United  States  ; 
and  the  court  is  authorized  to  "  proceed  to  a  final  decision  of  tlio 
pame  and  tnvard  execution/'  But  if  the  powers  vested  in  the 
States,  acconling  to  the  Constitution,  are  actually  sovereign  and 
independent,  the  decision  of  the  Supreme  Court,  in  a  supposed 
cjtse  of  an  actual  usurpation  of  the  powers  of  the  StaUts,  confirm- 
ing sucli  action  of  the  national  Government,  would  still  be  U8uq)a- 
tion  ;  aisd  a  decision  against  the  assumed  exercise  of  power  by 
the  State,  in  a  case  wherein  (he  actual  legitimacy  of  that  power 
is  supposed,  would  be  usurpation  in  a  negative  fonn ;  and  it 
would  be  inconsistent  with  the  admitted  possession  of  its  powers 
as  powers  of  sovereignty,  to  say,  that  the  State  (i.e.,  tlie  political 
person  known  as  the  State)  is  bound  to  limit  its  sovereignty  by 
that  decision.  It  would  be  denying  State  sovereignty  altogether 
to  say,  that  the  decision  of  the  Supreme  Court  would  bind  the  Stato 
or  the  political  people  of  that  State  (i.  e.,  the  integral  political 
person  known  as  such)  in  all  supposablc  cases.  It  would  be 
contradictory  to  say  that  a  State  of  the  Union  possesses  sovereign 
powers  as  an  indejjendent  state,  if  an  external  tribunal  has  the 
right  to  decide  finally  what  those  j)Owers  arc.  Wliat  a  StAte  of 
the  Union,  as  a  jjoliticuil  body  holding  sovereign  powera,  may 
rightfully  do  if  its  share  of  power  is  usurped  in  the  name  of  law 
as  JudiciaUy  rccognhccl^  is  beyond  the  scope  of  a  legal  view  of 
the  question,  because  the  posse.ssion  of  sovereign  power  is  a  fact 
antecedent  to  law.  All  that  can  bo  said  is,  that  so  far  as  the 
law — the  nilc  of  action  promulgated  by  t)ie  people  of  the  United 
States  in  the  Constitution — carries  us,  the  individual,  subject 
both  to  the  local  and  the  national  sovereign  lowers,  is,  by  the 

^♦.ruction  of  any  clauw  in  tlic  Constitution,  or  of  a  trraty,  or  *!W  tuta  of,  or  commiMiou 
held  under  t!jc  I'stllcd  StRto*,  and  tha  dccJjion  is  agnJiwt  the  ^■itU,  riglii,  prix-iicge,  or 
cxcmjjUon,  cspccisUy  ict  up  or  claiand  Uy  cither  party,  nn  W  such  clauw  of  the  Cwi- 
»titulion,  trcttty,  statute,  or  corainl*!Mt>n,  majr  bo  ro-cx'antintrd  nml  revsnwdor  nflJnnod 
in  the  Supremiiv  Court  of  tho  United  Stntei  upon  a  writ  of  error,"  &c.,  &c.,  1  Stat  at 
Large,  {?3 ;  &iKhily*«  Dig.  259. 

*  Martin  r.  IJuatcr's  Lesacs,  1  Wheat,  301 ;  CohcM  i-.  Virginia,  G  of  same,  'iC4, 
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highest  known  laWj  bound  by  Uie  decision  of  the  Supreme  Court. 
The  hw  can  do  nothing  in  disputes  as  to  the  possession  of  su- 
prcnie  powcifi  between  those  claiming  to  be  sovcrcitjn  in  tlio 
mode  of  their  possession  of  those  powerfi.' 

§  368.  The  extent  of  judicial  power  ve,sted  in  the  Govornnaent 
of  the  United  States  by  the  Constitution  i«  described  by  tlie 
cases  which  it  may  reacli,  which  nro  of  two  kinds. 

First f  all  cases  arising  under  certain  laws  ;  "  all  cases  in 
law  or  equity  arising  under  this  Constitution,  the  laws  of  tho 
United  States,"  (the  legislative  powere  of  the  United  StatCB 
being  vested  in  Congress  by  Art.  I.,  sec.  1,)  *'and  the  treaties 
miulc,  or  which  Bhall  be  made  under  their  authority." 

Second^  cases  arising  between  certain  parties,  that  is,  causes 
described  by  the  parties  between  whom  they  arise  ;  "  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls ;  to 
all  cases  of  admimlty  and  maritime  jurisdiction,"  (which  juris- 
diction attaches  by  the  recognition  of  persons  as  being  within 
certain  geographical  limits,  or  as  holding  peculiar  relations 
towards  the  Government,)  "  to  controversies  to  which  the  United 
States  shall  he  a  party,  to  controversies  between  two  or  more 
States,  between  a  State  an*d  citizens  of  another  State,  between 
citizens  of  different  States,  between  citizens  of  tho  same  State 
clainiing  lands  under  grants  of  different  Statos  and  citizens 
theanjf  and  foreign  states,  citizens  or  subjects."  This  is  modi- 
fied, as  to  suits  against  any  one  of  the  State,*?,  by  the  eleventh 
articlcof  tho  amendments  ; — "  The  judicial  po>v<>.r  of  the  United 
States  shall  not  be  constnicd  to  extend  to  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  any  other  Slate,  or  by  citizens  or  subjects 
of  any  foreigii  state." 

These  last  provisions  make  no  mention  of  the  laws  afl'ucting 
those  ca.ses,  and  necessarily  hicludc  tho  power  of  judgm^mt  under 
any  Jaws  which  may  affect  those  parties.'' 

•  CVmipfliw  Colhouu'n  Kswiy  on  Comt,  I  Works,  p.  aiO-2«,  tmd  McKean,  C.  J.,  in 
»  1  KsBl'a  Comm.  343. 


CITIZENS  OF  THE  STATES,  WHO. 


433 


§  369.  In  conaidering  tlmt  extent  of  the  ju^icmi  power  of 
the  Uintcd  States  wbich  in  described  by  tlic  ciauses  of  the 
Constitution  above  citm,  it  is  farther  necessary  to  ascertain  tbo 
meaning  of  the  tenna  a  State  and  a  cUki*n  of  a  BlafCf  as  therein 
employed.  In  doing  thi«,  it  is  proper,  in  following  the  method 
herein  atloptcd  in  ench  snq^uirie«,  first  to  refer  to  existing  judi- 
cial interpretation  of  those  tenns,  so  far  as  it  is  to  be  found, 
and  afterwartls  to  compare  such  interpretation  with  general 
principles  applied  to  the  history  of  jurisprudence  in  this  countrj'. 

The  woitls  whose  signification,  in  this  connection,  is  to  be 
ascertained  are  Staie  and  citize.ii.  With  regard  to  the  first,  it 
has  been  held  that  it  mean,s  (here  at  Ictist,  if  not  in  evcrj'  place 
where  it  is  used  in  the  Constitution)  one  of  those  corporate 
bodies  or  orgiinizations  which  are  knovm  in  the  political  sys- 
tem of  the  United  States,  as  the  "  several  States,"  and  which, 
in  the  language  of  some  jurists  or  publicists,  are"  members  of  the 
American  Confederacy  or,  negatively,  that  "  a  Territory  *'  of 
the  United  States,  or  such  a  political  district  as  the  District  of 
Columbia  is  not  a  State  within  the  moaning  of  this  clause,  and 
that,  therefore,  a  citizen  of  such  a  Territory  or  district  is  not  a 
citizen  of  a  State  under  this  clause.' 

§  370.  This  question  of  the  meaning  of  tlie  term  a  Btaie 
arises  in  determining  the  rights  and  obligations  of  private  per- 
sons, (incident  to  personal  condition  or  status,)  as  they  depend 
upon,  or  are  created,  or  are  enforced,  by  other  clauses  in  the 


»  2  Pctm'  R.  312;  R.  M-  CharlKm'*  Gcti.  it.  37^. 

e  HcpVum  v.  Wiuy,  2  Cwtcij,  452  ;  qiuMtion  of  tlse  juri»diotion  of  U.  S.  Circuit 
Co«rt»  Mtider  attof  (>ngre««,  and  whether  it  citbMj  of  tho  i>iitnct  ti(  Columbia  Ss  & 
cxtiren  of  tt  S5at«  5o  view  of  ii»o«  act*.  But  tl«  Court,  Mawhall.  C.  J.,  nrgtw*  this 
qiioAtJon  M  WMder  tlte  jiroviiJoo  in  lUft  CoiMtltttUon,  oonclu'Jing It  it  tmo  liiat  n* 
citlww*  cf  tW  Unlt«idi.S>ltttc«  aai  of  tltat  pwUcuhr  tUdlrlct  which  it  wibjectto  the  ju- 
ri«Jictlo»t  of  Coflgws,  it  i»  cxtraortiilftary  tltat  the  courts  of  the  UmtM  Statoi,  which 
an  o^n  (o  aXkxa  and  t«  (hocittxeni  of  overjr  Stato  in  Hit  U»!oif«»hot)il(I  h«  cto«Oid  vtpm 
tlurm.  Bttt  thin  i«  a  «iljjwjt  for  kgiiJativft  ttiji  for  jmUclal  cottsidoraiiott."  Ofcotjrsse, 
sinco  thc!  C<!«rt.  decide*!  o»  the  mmmlag  of  th«  Con«ut«tion,  it  wa»  not  intcwdisij  lo  t&y 
that  is  Mtitd  h«  cha«f{«d  hy  Iftgislati*?*  action  of  <>>ngr«s*,  vttihu  hy  it*  proporiag:  an 
ftjw  nm\t  of  the  Coftttituttow.  TJie  mm  doctrine  in  refcrtnco  to  a  citiian  of  one  of 
t*  rrlloti**  of  the  U«ie«.d  State*  waa  a^$ert«d  by  the  mnc  court  U%  Coir|«>ratio«  of 
Isv  v.  v)ri«&tv»v.  WijiWT,  I  Wheatoit^  91.  And  by  Stat»  courtjt,  iJlttjgc*  t.  i>avls,  K. 
y.  Supmn*  Court,  K«t>.  t«rm,  I82G,  mei«tioftc4  in  I  PaJno  a»d  I)«eir'«  l*r««{»,  n.  12, 
Uut»el  reported;  Ilopin  v.  Sqaicr*,  2  Bibb,  (Ky.,)  354;  Seton  r.  Ilauhom^  K.  M. 
Charltou'*  Qoo.  ti.,  074,  where  xim  muiaiu$  of  the  word  Stm  it%  Art.  IV.,  $m.  I,  wax  • 
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Constitution,  And  there  is  much  that  htia  the  authority  of 
Juridical  practice,  if  not  of  judicial  opinion,  to  show  that  the 
term  StcUe  haa  not,  in  the  various  instances  in  which  it  is  used 
in  the  Constitution,  been  always  taken  in  this  restricted  sense, 
while,  at  the  same  time,  it  would  he  difficult  to  show  any  rea- 
son (other  than  views  of  political  expediency  remaining  unex- 
pressed in  the  hrcast  of  the  expoundei's)  why  the  terra  should 
have  been  interpreted  with  more  latitude  in  one  instance  than 
in  others. 

Since  the  meaning  of  the  term  a  State,  in  those  clauses  which 
more  directly  affect  personal  condition,  will  require  considera- 
tion in  a  later  portion  of  this  treatise,  the  further  examination 
of  the  question  will  not  l>e  pursued  here ;  except  in  observing, 
that  it  will  hereinafter  be  urged  that  the  inUrprctation  of  the 
term  may  depend  upon  the  proper  construction,  of  the  clauses  or 
provisions  in  which  it  occurs.'  And  tliat,  under  the  construc- 
tion of  this  provision,  there  is  much  reason  for  maintaining,  (as 
has,  in  fact,  by  juridical  practice,  been  maintauncd  in  reference 
to  other  claiises  wherein  the  term  occurS;,)  that  the  word  State 
should  not  here  be  restricted  to  the  organized  "  several  States  '* 
alone,  but  that  it  should  be  taken  to  include  those  geographical 
jurisdictions,  in  and  for  which,  under  the  government  of  Con- 
gress, is  severally  exercised  that  portion  of  the  powers  of  sov- 
ereignty which  in  and  for  a  "  several  State  "'  are  exercised  by 
the  people  of  the  State  or  by  the  State  Government.' 

§  371.  With  regard  to  the  term  citizen,  in  this  part  of  the 
Constitution,  it  has  been  held  in  the  recent  case  of  Dred  Scott 
i\  Sandford,  (December,  1856,)  19  Huwaitl,  pp.  403,  427,  that 
the  question,  "  Can  a  negro,  whose  ancestors  were  imported 
into  this  count rj',  and  sold  as  shvvcs,  become  a  member  of  the 
political  community  formed  and  brouglit  into  cxistcnc^j  by  the 
Constitution  of  the  United  States,  and  as  such  become  entitled 
to  all  the  rights,  and  privileges,  and  immunities,  guaranteed  by 

*  It  being  supposed  that  construction  nnd  intcrpretntion  am  each  employed,  of 
nc«««iity,  sifhcmvcr  the  meaning  of  any  written  lu*trumcnt  it  to  Iks  Racortmnc4^  Th* 
fixplaiutdtm  d"  tlto  diittJiwticai  In  tlw  tu*  of  ihtM  uran  mup;  liticwiia  ho  mcrvcd  for 
ftniJtbcr  place. 

•  Cwnparc  anU,  §  318.   And  eco  jj-jit,  §  397. 
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that  mstnmaent  to  the  citizen,  one  of  which  rights  ie  the 
privilege  of  suing  in  a  court  of  the  United  States  in  the  cases 
specified  in  the  Constitution  ?"  must  be  answered  in  the  nega- 
tive. In  other  words,  assuming  that  there  arc  no  persons  of 
African  or  Ethiopian  race  or  descent,  now  domiciled  in  the 
United  States,  except  such  as  derive  their  descent,  in  whole  or 
in  part,  from  African  negroes  imported  as  slaves,  it  has  heen 
held  in  the  above-named  case,  that  the  distinction  of  race, 
which  has  been  set  forth  in  some  of  the  fonner  chapters,  is  to 
be  considered  in  determining  the  meaning  of  the  term  citizen 
in  this  clause  of  the  Constitution  ;  and  that,  affirmatively,  only 
whites,  or  persons  of  Caucasian  race,  can  be  such  citizens  ;  or, 
negatively,  that  no  person  of  African  or  Ethiopian  race  can  bo 
such  a  citizen. 

§  372.  It  will  not  bo  attempted  hero  to  examine  the  cor- 
rectness of  the  proposition  above  stated  :  partly  for  a  reason 
similar  to  that  above  given  for  deferring  inquiry  into  the  mean- 
ing of  the  term  Staie^  viz.  ,*  that  the  meaning  of  the  word  citizen 
must  hereafter  be  considercl  in  the  exposition  of  rights  and 
obligations  of  persons  arising  out  of  other  clauses  in  the  Consti- 
tution, more  directly  affecting  personal  condition,  in  which  also 
the  term  is  found. 

It  may,  however,  be  observed  in  reference  to  the  above 
named  decision  that  the  Court,  or  the  several  Justices  sustain- 
ing that  answer  to  the  (question  propounded  by  Chief  Justice 
Taney  in  the  Opiriion  of  the  Court,  seem  to  have  msUmtdy  as 
preliminarjr"  to  their  inquirj',  that  in  tliis" clause  the  term  citizen 
is  used  in  one  of  its  meanings,  (a  sense  wliich  is  not  its  only  one 
in  vernacular  use,)  tliat  is,  in  the  sense  of  a  person  enjoying  a 
certain  condition  or  status,  manifested  in  the  exercise  of  certain 
civil  and  political  privileges  or  immunities.' 

Now,  as  has  been  herein  above  suggested  in  reference  to  the 
term  State,  it  is  here  supposed  in  reference  to  the  term  citizen, 
that  the  interpretation  of  the  term  may  depend  upon  the  con- 

'  S«e  Opinioo  of  Uio  Gotirl,  pp.  40S-42S ;  Mr.  J««Uoa  Diuiki'8  Opinion,  pp.  47S- 
482,  partkolnrly  p.  461,  vthen  Xha  sMiIlcftbility  of  tbo  ocher  meaning  of  tKe  tsna  b 
noUced  u  baviug  b««a  urged,  but  tit  Uie  sitmo  tlmo  it  ia  sujnmarUy  diwaartied. 
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structiun  of  tho  clause  or  provifiion  in  which  it  occurs,  and  that 
it  is  not  necessarily  concluded  that  tho  word  lias  the  same  sig- 
nification in  cverj'  connection  in  which  it  has  hcen  employed  in 
tho  Constitution  ;  that,  here  the  question  is  not  so  much  one  of 
a  right  or  privilege  in  certain  legal  persons,  to  sue  and  ho  sued 
in  certain  courts,  as  it  is  a  question  of  pubHc  municipal  law,  of 
the  distribution  of  jurisdiction  or  juridical  power ;  that  this 
clause  must  he  construed  with  reference  to  the  international 
relation  of  the  States  or  tho  several  jurisdictions  (severally  un- 
der that  sovereignty  which  is  said  to  he  "  reserved "  to  the 
States)  into  which  the  entire  dominion  known  as  the  United 
States  of  North  America  is  divided,  and  vdth  reference  to  the 
application  of  a  law  having  authority  as  national-municipal  law, 
hut  operating  as  international  private  law,  (gr«asi-international 
law  that  the  object  of  the  provision  (by  construction)  being 
to  give  jurisdiction  for  the  application  of  that  law,  persons  are 
here  called  citizens  in  reference  to  that  element  in  the  defini- 
tion of  ciiizcn  which  ordinarily  determines  questions  of  personal 
jurisdiction  in  the  application  of  intcnmtional  private  law,  and 
that  this  element  has  no  reference  to  the  civil  or  political  lib- 
erty, (privileges  and  immunities  of  legal  persons,)  but  simply  to 
their  quality  of  being  legal  persons,  domiciled  in  tliis  or  that 
forum  of  jurisdiction.* 

The  Opinion  of  the  Court  does  not  go  to  the  extent  of  say- 
ing, that  no  person  of  African  race,  descended  from  persons  who 
had  been  introduced  into  the  country  as  slaves,  could  be  a  citi- 
zen in  this  sense.  Though  there  are  passages  in  that  Opinion 
and  in  those  of  seme  of  the  associate  Justices  which  may  appear 
to  lead  to  that  among  other  unexpressed  deductions. 

In  Mr.  Justice  McLean's  brief  examination  of  tliis  part  of 

'  An  will  be  further  expUmed  Jn  the  next  chapter. 

'Mr.  «Ju4rtic«  Curti»,  lu  nmiBtalntng  vbw«  of  tiio  p«rsonaI  oxteut  of  the  term  dif- 
ferent from  that  contained  itt  the  Opinion  of  the  Court,  8«ctw»  likewi«s  to  have  tu- 
•umcd  that  lite  wort}  ei'tium  refer*  to  a  condition  of  civil  and  'political  privllc^,  and 
that  it  cotut  h«  suppckted  to  hav«  thotnino  meaning;  wherever  u»ed  in  the  Coiuiituttou. 

Whatever  may  have  been  tho  intcniion,  the  rja*onIng  in  the  Opinion  of  the  Court 
and  in  thojo  of  the  Ju*tica»  who  mo*t  fully  oon«idercd  lhi«  miaKlioa,  stems  to  hare 
more  direct  bearing  on  the  use  of  tl»o  word'  in  the  Fourth  Article  of  the  Consiitatlon. 
It  will  therefore  b«  more  particularly  noted  herein,  wh<sn  considering  the  effect  of  the 
provi^oits  in  that  Article  tipoa  conditions  of  frMdom  and  it*  opposites. 
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the  case,  liia  conclusion  on  tliis  point  Beems  to  bo  expressed  in 
the  following,  on  p.  531  of  the  Report : — "  It  has  never  been 
held  necessary,  to  constitute  a  citizen  within  the  act  that  ho 
ehould  have  tlie  qualifications  of  an  elector.  Females  and  mi- 
nors may  kuo  in  the  Federal  Courts,  and  so  may  any  individual 
who  has  a  permanent  domicil  in  the  State  under  whose  laws  his 
rights  are  protected,  and  to  which  he  owes  allegiance.  Being 
born  under  our  Constitution  and  laws,  no  naturalization  is  re- 
quired, as  one  of  foreign  birth,  to  make  him  a  citizen.  Tlie 
most  general  and  appropriate  definition  of  the  term  citizen  is 
"  a  freeman."  Being  a  freeman  and  having  his  domicil  in  a 
State  different  from  that  of  the  defendant,  he  is  a  citizen  within* 
the  act  of  Congress,  and  the  courts  of  the  Union  are  open  to 
him."« 

§  373.  The  extent  of  the  judicial  power  of  the  national  Gov- 
ernment is  thus  to  be  ascertained  from  the  Constitution  of  the 
United  States.  That  of  the  judicial  pover  in  each  of  the 
States  is  determined  not  only  by  its  own  several  Constitution 
but  by  tho  Constitution  of  the  United  States,  which,  in  defin- 
ing the  powers  of  such  several  State,  may  be  said  to  limit  the 
State  Governments  in  each  function :  restraining  their  power 
over  the  relations  of  private  persons,  not  only  by  its  express 
prohibitions,  but  also  by  its  requisition  or  guarantee  of  a  repub- 
lican Government.  The  extent  of  this  guarantee  can  only  be 
determined  by  general  principles  of  public  law  ;  which,  how- 
ever, from  tho  historical  character  of  public  law  in  every  coun- 
try, can,  in  this,  be  determined  only  from  the  history  of  juris- 
prudence in  the  British  empire  and  in  the  United  States. 

•  According  to  a  ncwipapcr  report,  copied  iK>m  the  Chica^  Prcsi  of  July  15, 
18r>7.  in  tt  suit  in  tljo  U.  S.  Circuit  CoMrt,  hy  a.  colored  maw  of  IlUno!»  ogalrut  a'cili- 
tcn  of  WlscoM«n,  the  dcfcndnjjt  plendwl  to  tJic  jurlwiletioii  of  the  Court  ft«d  averred 
tljttt  tho  pJd'jtifF  wa«  a  jwwon  of  color,  to  wit,  a  acgro ;  but  tlic  dcmurrtir  was  mtaj»ed 
hy  Jvidjto  McLca«,  laying,  "  The  Coastitution  and  the  act  of  Cougreit*  of  17S9  give 
juri»diction  to  the  federal  courts  between  cititcns  of  different  State*.  In  the  ncuio 
used,  the  tenj)  citixen  raay  well  be  held  to  meaH  free  uian  who  has  a  pennnttent  domi- 
cil in  a  State,  being  sjibject  to  its  Iowa  in  acquiring  and  holding  property,  in  tho  pay- 
ment of  tuxei  mi  in  ths  dlKtribution  of  hh  tuitate  among  hii  creditors  or  to  hU  heirs 
at  his  decease.  Such  a  n)an  is  a  citixen,  «o  as  to  enable  him  to  sue,  as  X  think,  in 
the  federal  court*.  The  olycction  ha*  never  been  made,  to  for  as  I  know  or  believe, 
to  his  right  to  sno  in  thlt  court,  that  ho  is  uot  entitled  to  vote." 


CHAPTEK  XIII. 

COKDITIONS  or  FREEDOM  AND  BOSDAGE  COKSIDERED  WITH  REF- 
.     EREKCE  TO  THE  PUBLIC  LAW  OF  THE  UKITED  STATES. — THE 
SUBJECT  CONTIKUED. — OF  THE  DISTRIBUTION  OR  CLASSIFICA- 
TION OF  PRIVATE  LAW,  AFFECTIKG  THOSE  COKDITIONS,  WHICH 
MAY  BE  MADE  UMDEU  A  REFERENCE  TO  PUBLIC  LAW. 

§  374.  It  is  farther  necessary,  in  considering  tlie  connection 
of  freedom  and  its  opposites  with  the  public  law  of  the  Union, 
according  to  the  distinction  in  that  respect  which  was  made  in 
the  last  preceding  chajjtcr,'  to  ascertain  the  extent  or  juris- 
diction of  all  civil  or  politic4il  powers  within  the  domiLion  of  the 
United  States.  The  extent  or  jurisdiction  of  sovereign  or  po- 
litical power,  or,  more  properly  speaking,  of  tlie  law  proceeding 
from  that  power,  is  either  territorial  (over  certain  tcrritorj'  and 
persons  and  things  therein)  or  pcrsonai,  er  persons  individu- 
ally, without  regard  to  the  territory  ;^  v/hicli  they  may  be 
found.) 

§  375.  The  jurisdiction  of  the  powers  of  the  national  Gov- 
ernment is  various  ;  being  either,  for  certain  purposes,  over  all 
the  territorial  (geographical)  dominion  of  the  United  States, 
whether  States  or  Territories,  and  over  oil  persons  within  that 
dominion,  whether  also  subject  to  a  State  dominion,  or  to  the 
powers  held  by  a  State,  or  not ;  or,  for  the  same  purposes  and 
others,  the  nature  of  each  of  which  will  be  hereinafter  considered, 
over  the  Territories,  the  District  of  Columbia,  lands  which, though 
belonging  to  the  United  States,  are  not  included  gcogmphically 


'  Antt,  §  359. 
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within  the  limits  of  a  State  dominionj  or,  being  ^rithin  one,  aro 
excepted  from  its  jimstiictlon,  and  over  all  persons  and  things 
therein  exclusively.  Congress  has  certain  jiowcrs  of  legislation, 
some  granted  for  certain  purposes  in  absolute  terms,  as  specific 
grants  of  power,  and  without  mention  of  limits,  which  legisla- 
tion has  a  national  extent  or  jurisdiction  without  distinction  of 
persons  or  places  ;  and  some  granted  for  certain  du^tricts  only, 
having  only  a  local  jurisdiction.  The  judgment  of  the  national 
judiciary  is  entitled  to  recognition  and  is  to  be  enforced  wher- 
ever the  laws  which  it  asserts  have  territorial  or  jiersonal  juris- 
diction. The  exocutivo  power  has  equal  recognition,  because 
its  action  accompanies  the  jurisdiction  of  the  laws,  the  execution 
of  which  is  intrusted  to  it. 

§  376.  The  limits  of  the  several  St^^tes  within  which,  under 
the  Constitution,  they  or  the  people  of  each  are  to  possess  their 
separate  share  of  sovereign  powers,  have  been  determined 
as  to  some  by  the  recognition  of  their  ancient  colonial  bounda- 
ries, and  by  agreements  with  the  other  States,  or  with  the 
United  States  or  the  national  Government ;  and  m  to  others  by 
the  legislation  of  Congress  in  their  creation  under  the  Consti- 
tution,' The  territory  not  known  under  the  geographical  di- 
vision of  the  several  S*4itcs  (not  being  occupied  by  a  people 
known  separately  in  the  public  law  of  tiie  country  as  possessing 
that  sepamte  share  of  sovereign  powers  which,  by  that  law,  is 
cognizable  only  in  the  ^jc(>;)?e  of  a  State  of  the  United  States  as  a 
definite  jwlitical  person)  must  necessarily  ]ye  under  the  exclusive 
sovereignty  of  the  United  States,  or  the  united  people  of  all 
the  States,  in  their  integral  and  national  possession  of  sovereign 
power.  For  the  several  States,  which  before  possessed  lands  lying 
beyond  their  present  State  limits,  have  conveyed  those  lands  with 
their  right  of  dominion  or  jurisdiction  to  the  United  States,  and 
under  the  Constitution  of  the  United  States  a  single  State  can-« 
not  jwrform  those  acts  of  national  sovereignty  by  which  territorj' 
may  be  acquired  under  international  law.    The  naturf^  of  that 

*  Art  IV.  »«t.  8.  "  New  StatM  may  Vo  atlmhtixl  by  tlto  Cotigross  into  Ms  Union  j 
bnt  MO  new  Slate  <hiill  be  fonne4  or  crcctetl  within  iho  jtirUdiclion  of  any  otUer  State, 
nor  nnj*  State  be  formed  by  tJi«  junction  of  two  ornioii  State*,  or  pirt*  of  Ststtea,  with- 
out the  conjient  of  the  legiilaturc*  of  tho  StAtM  conoernc^  tu)  well  xit  t3(  the  Con^niiU." 
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power  which  may  be  exercised  over  this  territory  by  the  United 
States,  through  their  constituted  instruments,  must  ho  deter- 
mined by  the  natural  or  necessary  law  of  nations,'  as  applied  in 
public  law  to  the  action  or  moile  of  existence  of  sovereign  st&tes ; 
or,  by  the  reception,  interpretation,  or  application  of  that  law 
by  the  United  States  or  by  the  national  Government  as  their 
instrument ;  the  latter  being  controlled  in  that  respect  by  tho 
Constitution,  as  the  only  legislative  exposition  of  the  mode  in 
which  any  of  the  sovereign  powers  of  the  United  States  (i.  e., 
of  the  people  of  tho  United  Slates)  aro  to  be  exercised.* 

§  377.  From  the  existence  of  this  division  of  sovereign  na- 
tional powers  to  create  law  between  the  Government  of  tho 
United  States  and  the  several  States,  whicii  has  been  set  forth 
in  the  last  preceding  chapter,  and  from  the  difference  in  tho 
territorial  jurisdiction  of  tlie  laws  thus  originating,  which  has 
been  above  considered,  a  distinction  may  be  made  in  tho  mu- 
nicipal laws  of  the  United  States,  as  being  either  national  or 
heal. 

The  national  municipal  law  of  the  United  States  thus  dis- 
tinguished is  that  which  originates  in  tlie  national  sovereignty  of 
tho  United  States,  (people  of  the  United  States,)  and  which  has 
national  extent  and  jurisdiction  over  all  persons  and  things 
within  the  domain  of  the  United  States,  whether  States,  or  ter- 
ritory not  organized  under  a  State  sovereignty. 

»  Tlio  tlwtrino  oTuhc  Siipr.  Ciiirt.  in  Dni  ^q\\*»  caM».  10  How.  pp.  4t7,  44t),  4SI, 
Opinion  cff  Court,  and  cup.  3.  i*  that  whether  th^  po-^ccr  ot*  Congre**,  or  of  the  national 
Govertjrnent,  over  the  TcrritoriM  i*  ilcivrd  fnun  iJio  '•  ttrrilory-or-othcr- property" 
clattw,  (Art.  IV,  3,)  or  h  ti  neecMar)-  n'«ult  of  the  existence  of  thnt  ({ovcrninenl 
an<i  «»f  it*  relation  t«s  the  Sintc*  anti  tli<?  pco^ilo  of  l\\ts  V.  S. — CongTCA*  or  that  Govern- 
ment i*  not  »avcrd«ii  in  a  Territory  a»  the  /,«'-/>/<■  of  n  Htnfe  are  Kivereij^tJ  within  tho 
Jimitji  of  that  St-ite,  but  that  it  i<,  like  a  Sfatc  Cwtramfnl,  restricted!  t»y  the  law  from 
whicli  it  tlcrivc*  its  cxi«tcutsj,  ajw}  timt  there  arc  clanses  in  tlie  C«niit  of  the  U.  S., 
trhich,  In  ami  for  territory,  hive  nn  eflfccl  similar  to  that  of  n  IMIi  of  Uijjhti  in  a  Stato 
Con«titutio!i. 

Mr.  Hcntott,  in  hi*  Ktfmtm^im  of  thin  eiuw.  holJ*  that  the  Constitution  of  the  I*.  S. 
dt»e»  iwil  have  any  such  effect  m  private  lawf  in  the  Tcrritoriei ;  that  no  righta  cf  private 
penon*  "can  be  cxercl*c*l  umler  it  '.ifjth  iul  nn  act  of  Conjrrc**."  .See  hii  introJuctory 
note.  Tho  general  do^.trin^t  of  the  Court  raay  bo  admitted,  and  than  tho  quc»llon  i», 
whether  the  right  of  n  ina-Wtr  in  respect  to  a  #lttvo  (domiciled,  before,  in  a  slave  hold- 
infj  Slate)  ia  a  riyht  jpn'^t'SlH  Vy  lJ;e  C«nililulici\,  thu*  operating  »a  a  Hill  of  Uifi:htj 
in4  nj  private  i'liis  U  Aili&Uuct  question,  ai^d  on  lhi»  Mr.  IJenton'*  Kxauiination 

Ims  but  little  beaij»*{j'.  •*  h-ilc  argument  Iwitjg  that  Congros*  haj  nbsoltito  unre- 
stricted powtr  ift  tU,  C'tJ^Jwric*. 
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The  local  municipal  laws  of  tlie  United  States  nro  ihoso 
wliich  originate  in  the  separate  sovereign  power  held  by  the 
people  of  each  State,  or  in  tlic  powers  of  Congress,  for  local  pur- 
poses, within  certain  liinited  territor)' ;  either  of  which  last  lias 
only  local  or  limited  extent  and  jurisiliction  within  the  limits 
either  of  auch  States  or  of  such  territory. 

§  378.  Although  this  distinction  in  the  municipal  law  is 
founded  upon  an  ankrior  |)08sc.ssion  of  sovereign  powers  proved 
or  evidenced  by  the  Confititution,*  yet,  since  the  Constitution  is 
also  itself  a  legislative  act.  and  has  universal  prevalence  and 
recognition  in  the  States  and  in  the  territory  belonging  to  the 
United  States,  as  the  supreme  rule  of  positive  law  in  jmblic  and 
private  relations,  so  far  as  it  can  be  applied  to  those  relations, 
it  must  form  a  part  of  one  of  these  divisions  of  municipal  law ; 
that  is,  the  national  municipal  law. 

§  370.  Since  the  legislative  or  juridical  exercise  of  sovereign 
|X)wcr  can  have  no  independent  foi-ce  or  authority  beyond  the 
territorial  limits  of  the  state  or  political  body  holding  that 
power,'  the  local  laws  of  the  sevcml  States  cannot  have  any  in- 
dependent extension  or  authority  in  the  territoiy  of  another 
State  of  tlic  Union,  or  in  any  local  jurisdiction  of  the  Govern- 
ment of  the  United  States,  nor  can  the  local  laws  of  districts, 
under  the  several  juris<liction  of  the  Government  of  the  United 
States,  have  any  such  independent  extension  and  authority  in 
the  territory  of  any  State  of  the  Union,  or  of  any  other  sevcnil 
jurisdiction  under  that  Government. 

§  380.  Though  all  positive  law  must  be  considered  as  oper- 
ative within  certain  geographical  limits,  because  always  deriving 
its  authority  and  coercive  power  from  sotuc  organized  political 
pcrsoimlity  confined  to  certain  limits  by  the  natural  or  neces- 
sary law  of  nations,  yet  pereons  arc  always  the  objects  of  that 
law,  and  the  relations  of  persons  to  each  other  and  to  things  are 
its  effects.^  Law.s  may  not  only  be  distinguished  from  other 
laws  as  operating  within  various  jurisdictions,  but  also  as  having 
diftereut  persons  for  their  object,  and  may  be  distinguished  ac- 


*Ante,  §  331. 


'  AnU,  §  21. 
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cordinfj  to  tho  iliflercnccs  whicli  they  create  between  the  persona 
U]>on  whom  they  operate,  as  well  ns  by  their  territorinl  juris- 
dictions ;  that  is,  they  may  be  considered  in  respect  to  their 
personal  jurisdiction  or  as  personal  lawH.'  This  distinction  may 
also  be  made  in  the  municipal  law  of  tho  United  States. 

The  law.s  crcalcil  by  the  oxercific  of  any  Bovercign  national 
powers,  held  by  any  st^ite  or  political  body  to  have  eflect  within 
certain  territorial  liniit«,  may,  or  rather  must,  operate  differently 
upon  diifercnt  persons  within  tlmt  territorial  jurisdiction.  Tho 
laws,  i)rocee<ling  from  these  sovereign  powers,  themselves  deter- 
mine, to  a  certain  degree,  their  own  diftcrcnt  eflect  upon  diflerent 
persons.  But  there  are  certain  geaeral  principles  connected 
with  the  nature  of  sovereign  power,  or  tho  conditions  under 
which  it  is  held  by  states  and  nations,  which,  in  every  jurisdic- 
tion, indicate  a  tliftercnce  in  the  application  of  local  laws  to  per- 
sons within  that  jurisdiction." 

§  3S1.  It  was  sliown  in  the  lirst  chapter,  that  from  the 
existence  of  separate  po8}>essoi-«  of  sovereign  legislative  power, 
as  public  bodies  or  polities,  having  difterent  territorial  jurisdic- 
tion, and  from  the  necessary  conditions  of  human  society  and 
intercourse,  they  may,  as  scpamte  jjolities,  sustain  relations 
towards  each  other  in  the  exercise  of  that  power.  And  from 
this  necessity,  incident  to  t..oir  existence,  and  frc»m  the  fact  that 
there  may  be  some  relations  of  persons  tc  other  persons,  and 
some  rights  of  action  arising  out  of  them,  which  cannot,  under 
all  circunjstances,  be  nmlntaincd,  as  legal  rights,  by  the  distinct 
authority  of  any  single  possessor  of  that  sovereign  power,  those 
maxims,  or  mlcs  of  action  originate,  wliieh  are  calletl  **  inter- 
national law." ' 

It  is  a  circumsUmce  incident  to  the  nature  of  sovereign  na- 
tional jjower,  and  its  distribution  between  various  possessors, 
luiving,  accortling  to  the  mode  of  their  existence,  jurisdiction 
within  certain  territorial  limit.«,  that  persons  within  that  juris- 
diction, or  within  tliu.se  limits,  may  be  distinguished  as  either 
native  or  alien  subjects.    The  r.'coguition  of  persons  ns  aliens  is 
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the  recognition,  hy  the  sovereign  Fourcc  of  nmnicipal  law  in  that 
jurisdiction,  of  an  international  relation.  The  law  which  affects 
the  condition  of  the  alien  is  the  international  law  and  the  muni- 
cipal (national)  law  taken  together  ;  because  the  recognition  of 
a  person  as  alien,  and  the  discrimination  of  that  municipal 
(national)  law  whicli  shall  be  allowed  to  dctenninc  his  relations 
and  rights,  (cither  that  of  his  domicil  or  tliat  of  the  jurisdiction 
in  which  he  i  -  an  alien,)  is  itself  international  law ;  or,  what  is 
to  say  the  same  thing  in  different  words,  that  discrimination  is 
judicially  made,  in  the  jurisdictions  whose  tribunals  have  per- 
sonal control  over  the  alien,  ficcordiug  to  principles  which,  from 
their  application,  are  called  a  Ip.w  between  mUionSf  or  inter- 
national law  ;  though  they  rest,  for  their  Icgnl  authority  and  coer- 
cive force  within  any  jurisdiction,  on  the  sovereign  power  which 
is  therein  the  sour^-o  of  municiiml  (internal)  law.* 

§  3S2.  This  int^jmational  relation  between  the  possessors  of 
sovereign  national  power  and  this  recognition  of  persons  in  an 
international  relation,  may  exist  in  reference  to  eny  one  or  moro 
of  the  modes  in  which  that  power  can  be  exercised.  It 
may,  therefore,  exist  between  political  bodies  which,  according 
to  the  conditions  of  their  existence,  can  exercise  sovereign 
national  power  in  some  of  its  forms  only.  Or,  which  is  to  state 
the  8t\me  idea  in  different  words,  the  sum  ol'  sovereign  national 
power  held  by  any  one  nation  may  l)c  considered  as  consisting 
of  various  pov/crs,  all,  or  some  only,  of  which  may  be  exercised 
by  any  specified  political  bodies  or  persons ;  and  this  inter- 
national relation  may  exist  between  any  such  political  hodkn 
and  any  other  such,  in  reference  to  the  exercise  of  the  pu>vera 
so  held  by  them  ;  pnjvided  the  powers,  so  held,  arc  held  and  ex- 
ercised, as  sovereign,  or  independently  of  all  exterior  authority, 

§  383.  It  being  a  basal  principle  of  the  public  municipal 
law  of  the  United  States,  which  is  proved  by  the  written  Con- 
stitution, as  the  evidence  of  a  pre-existing  fact,  that  the  mm  of 
sovereign  national  power  is  divided  between  the  national  Govern- 
ment and  the  scveml  States,  and  that  the  powers  held  by  the 
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several  States  are  sovereign  in  their  nature  and  mode  of  cxer- 
ciac,  by  each  within  its  own  jurisdiction,  they  are  to  ho  consid- 
ered as  sovereign  and  independent  nationalities  having  full  right 
to  establish  laws  for  their  ovm  domain  by  the  exercise  of  those 
powers.' 

§  384.  This  divinion  and  distribution  of  sovereign  power  in 
the  United  States  aud  the  distinction  of  municipal  laws  having 
a  variety  of  territorial  jurisdiction,  nccessitatefi  a  distinction  of 
persons  as  native  or  alien  subjects  of  these  various  jurisdictions. 

The  native  inhabitant  of  any  one  of  tho  States  is  also,  of 
necessity,  subject  to  the  national  powers  vested  in  the  Govern- 
ment of  the  United  States.  But,though,  in  this  sense,  a  native 
of  the  United  States  and  subject  as  such  to  tho  authority  of  the 
national  Government,  he  would,  in  every  other  Stat«,  be  still  an 
alien  in  respect  to  the  powers  exclusively  vested  in  such  other 
State  and  the  local  law  proceeding  from  those  powers. 

Also,  since  the  national  authority,  vested  in  tho  Govemi- 
ment  of  the  United  States,  extends  everywhere  throughout  the 
donuniott  of  the  States,  he  who  by  birth  is  an  alien  to  that  na- 
tional jurisdiction,  would  be  also  such  in  regard  to  any  State  in 
the  Union. 

•  Bufikncr  i*.  Kinky,  2  Peter*,  590.  "  For  aJI  national  jjurpftwa  cinUrttcctl  by  the 
fe^eml  Coivitittition,  Ui<*  States,  nnd  the  cttken*  thereof  arc  one,  united  uiu'er  tlio 
tstmt  Kovcrtign  awthority,  anti  go^-emed  l>y  the  aaroo  law*.  In  lirtlier  reijxicta  tho 
Statt*  are  ncc«  warily  foreign  to  and  lndei>crtd«at  of  tath  other.  'Htcir  co«»Ulution»5 
and  forro*  of  government  twinjr,  tliougU  repuhlican,  altogt'ther  diflVsrent,  n»  are  their  law* 
and  itvUittjiionn."  See  ahuo,  Warder  r.  Arrel,  2  Wa*h.  298,  (Court  &f  AppejiU.of  Vir- 
ginia,) Washington,  J.,  in  I,oft«dolo  t>.  Brown,  4  Wiulu  C.  C.  p.  154,  alller  »pea)iing  of  tho 
political  nature  of  the  union  between  England  and  Scotland  nay*,  "  How  diffarant  is 
tlie  union  of  these  Htatei  Th«y  are,  in  tltelr  teparnte  polidoal  capocitiej,  corereigu 
n«d  indejMtndeut  of  each  other,  except  to  far  a.%  titcy  have  united  ♦heir  coniioon 
defotteCf  and  for  national  purpoie«.  They  how  eacJt  a  ConttltutVn  :>.s»'l  tana  of  gov- 
ernment, with  all  tlie  attributes  of  iwvereigiity.  A«  to  jnatter»««f  nAtiorvfli  conwm, 
tl«>y  fonn  one  govemmeut,  arc  swlyeet  to  the  same  law*,  and  ii*  ■.•  emphatically 
denominated  one  people.  In  all  oUier  respect*,  they  are  a»  dUf'.  '^t  din;\f«)nt  fonns 
of  government  and  diflVrBnt  hwi  can  render  them.  It  U  tn»  tJ^ti  *h-  <  itiy.':iMk  of  caoh 
State  ans  entitled  to  all  the  privilege*  and  immunitie*  of  ciUseni  in  fv  siy  '-Jher  State ; 
that  the  itovcrcignty  of  tlie  .St»t«;»,  in  relaiion  to  fugiitve*  from  jusiico  and  from  wr- 
vlce,  ii  limited ;  and  tliat  each  State  lit  bound  to  give  full  faith  ami  credit  to  tho 
public  nm,  record*,  and  judiclnl  pro«e«diitgi>  of  the  sliter  Statet.  But  ihew  privilege* 
and  dl«abiUUe4  art>  niero  creatures  of  the  Constitution,  and  it  U  qulta  f'Jr  to  nrgxte, 
that  the  framers  of  that  initrument  deemed  it  neceasar}'  to  secure  thc^  by  express 
provision*." 

Doteriptions  like  tho  above  will  have  a  variety  of  significance,  according  to  tlte 
jwUllcal  tlicoric*  of  tlje  reader  and  tho  ifiKjalter. 
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Under  tho  mumcipal  (national)  law  of  the  United  States, 
there  may  ihercfore  be  ailcns  to  the  whole  Union,  who,  in  the 
view  of  dcaigmiting  them  by  brief  terms  of  description,  may  be 
tfinnad  foreign  aliens,  and  aliens  to  a  Btnte  only,  who  may  bo 
termed  domestic  aliens — ^a  distinction  similar  to  that  existing 
during  tho  colonial  period  between  aliens  to  tho  empire  and 
aliens  to  a  colony  ;*  and  tho  acveral  States  of  the  Union  may 
sustain,  as  distinct  iiolities,  an  int-emational  relation  to  each 
other,  and  to  other  pospessors  of  supreme  national  |K)wer  ;  and 
the  maxims,  or  rules  of  action  coBStituting  international  law, 
arc  applicable  to  the  exercise  of  the  sovereign  lowers  held  by 
them. 

§  385.  The  maxims  of  international  law,  public  and  private, 
applied  to  the  relations  of  the  several  States  toward  each  other, 
constitute,  therefore,  a  part  of  the  national  municipal  law  of  tho 
United  States.  The  propriety  of  considering  any  law  ns  being 
international,  and  at  tho  same  time  a  part  of  the  national  mu- 
nicipal law,  (law  limited  to  the  territorial  extent  of  tho  United 
States,)  arising  from  the  fact,  that  the  several  States  do  pos&ess 
independent  and  sovereign  powers,  and  that  iho  possession  or 
distribution  of  those  powers,  is  determined  by  the  Constitution  ; 
which  is  itself  national  municipal  law. 

§  386.  From  tho  nature  of  the  political  bodies  or  persons 
upon  which  it  ojMjnites,  international  law  is  law  only  in  an  im- 
perfect sense,  for  such  bodies  or  persons  ;  and,  in  its  ofTeot  upon 
the  rights  and  relations  of  private  persons,  that  is,  wlien  it  be- 
come«  jmvaia  internatioual  law,  it  has  the  force  and  authority 
of  law  in  the  strict  sense  only  by  being  enforcctl  by  tho  source 
of  that  municipal  (internal)  law,  whoso  application  to  persons 
it  is  said  to  limit.' 

In  a  state  or  nation  wherein  the  sum  of  national  state  power, 
or  the  entire  sovereignty,  is  concentrated  in  one  political  unity, 
and  in  which,  of  course,  all  municipal  law  proceeds  from  one 
and  the  same  source,  the  modification  of  every  part  of  that  law 
in  refeiunce  to  aliens,  (which  modification  is  the  private  Inter- 
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national  law  as  received  within  that  jurisdiction,)'  depends  upon 
one  and  the  same  possessor  of  sovereign  power.  If  within  a 
single  state  or  natiouality  the  sum  of  sovereign  powers  can  bo 
divided  hetwecn  different  depositories,  each  of  which  is  a  source 
of  mtuiicipal  law,  tlie  quejftion  would  arise, — by  whom  is  thf^ 
modification  of  those  laws  in  respect  to  aliens,  to  bo  made  ? — 
or, — from  whom  does  the  international  law,  which  regulates  the 
application  of  those  laws  to  aliens,  proceed  ?  Within  the  limita 
of  any  one  of  the  United  States,  all  persons  are  subject  to  a 
sovereignty  divided  between  the  national  Goverament  and  the 
State  J  and  each  is  a  source  of  municipal  law  for  that  jurisdic- 
tion. Tlie  powers  held  by  each  of  these  being  sovereign,  the 
laws  proceeding  from  each  affect,  according  to  their  purpose, 
all  persons  found  within  their  assigned  territorial  dominion  ; 
and  the  application  of  each  of  those  divisions  of  municipal  law 
to  the  rights  and  reUUions  of  aliens  would  be  fixed,  for  each,  by 
its  own  sovereign  source.  Or — to  express  the  same  somewhat 
differently, — the  international  rules  modifying  the  application  of 
either  of  these  divisions  of  municipal  law  to  the  relations  and 
rights  of  aliens,,  would  be  those  albwi^d  by  the  originating 
source  of  that  divii>iou  of  i'jtii»icijHi  kw.  Tlioso  rights  and 
obligations  of  po'-s^wmf*  whidt  ftvrii  under  the  control  of  one  of 
those  sources  of  law^  in  ths  of  native-l^orn  subjects,  would, 
as  rights  and  obligations  of  an  alien  subject,  be  determined  by 
the  same  power,  tliat  is,  the  uama  source  of  law. 

§  387.  But  it  is  only  foreign  aliens,  who,  within  any  State 
of  the  Union,  are  aliens  at  tlie  same  time  towards  the  jurisdic- 
tion and  forum  of  each  of  these  divisions  of  municipal  law  and 
their  respective  sources.  Domestic  aliens  are  such  as  are  always 
at  the  same  time  native  or  domiciled  subjects  of  the  national 
law.  In  the  case  of  the  first,  that  is,  the  foreign  alien,  the 
application  of  both  parts  of  the  mimicipal  law,  the  national  and 
the  local,  is  to  be  considered  :  in  the  case  of  the  second,  that 
is,  the  domestic  alien,  only  the  application  of  one  of  those  divi- 
sions—the  local.   This  modification  of  the  municipal  kws  of 
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the  United  States-- in  their  application  to  ftliena  of  cither 
class — constitutes  the  private  international  law  prevailing  in 
and  for  tho  United  States ;  being  still  lav/  only  in  an  imperfect 
sense,  when  distinguished,  in  respect  to  Ub  authorittj^  from  the 
municipal  law  wliicli  it  modifies;  since  the  so-called  intcnm- 
tional  law,  in  applying  or  restricting  the  municipal  or  local 
laws  of  any  jurisdiction,  still  derives  its  legal  force  from  the 
source  of  the  local  Iaw.» 

§  388.  But  although  that  application  or  restriction  depends, 
for  its  ultimate  authority,  upon  the  source  of  the  municipal  law, 
it  may  also  bo  made  judicially  by  rules  derived,  as  a  law  of 
natuml  i-eaaon,  from  tlie  general  practice  of  nations,  or  from  the 
writings  of  jurists  who  have  analyzed  that  practice  and  shown 
the  mode  of  its  application  in  supposed  or  actual  cases ;  and 
as  such  may  be  distinguiKhed,  in  any  particular  state,  from  the 
municipal  law,  in  its  origin  and  juridical  basif«,  as  well  as  in  its 
operation  upon  a  particular  class  of  relations," 

It  is,  however,  important  here  to  recur  to  a  distinction  in 
the  nature  and  authority  of  those  nilcs  of  action,  which  together 
may  be  called  private  international  law.  All  law  applying  to 
private  rolatlons  and  personal  condition  is  in  a  great  degree 
public,  as  well  as  private  law.'  Of  this  intcrnatioaal  law,  thus 
applied  to  private  relations,  a  portion  is  preeminently  public, 
in  being  connected  with  the  very  nature  and  mode  of  existence 
of  all  sovereign  states,  or  of  all  possessors  of  sovereign  power,  as 
has  been  shown  in  the  first  chapter,  where  this  portion  has  been, 
described  under  the  nature  of  "  natural  or  necessary  law  of 
nations."* 

Since,  therefore,  the  several  States  and  the  Govenmicnt  of 
the  United  States  are  the  possessors  of  sovereign  powers  within 
their  determined  geographical  limits,  this  portion  of  interna- 
tional law  enters  of  necessity  into  the  political  Constitution  of 
the  United  States,  and  forms  a  part  of  the  national  municipal 
law,  and  is  constantly  openitivo. 

These  principles  or  maxims,  whether  applied  as  municipal 
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or  as  international  law,  arc  necessarily  the  same,  or  have  the 
same  legal  force  within  the  jurisdiction  of  every  posscsBor  of 
sovereign  power.  But  the  actual  application  or  modification  of 
the  municipal  laws  of  any  one  jurisdiction,  when  applied  to  the 
relations  of  aliens,  is  itself  private  international  law,  (from  the 
character  of  the  persons  to  whom  it  applies,  which  character  is 
fixed  by  the  maxims  last  al>ove  spoken  of,)  in  the  jurisdiction 
in  which  it  takes  place.  And  since  that  application  or  modifi- 
cation depends,  within  any  independent  jurisdiction,  upon  the 
will  of  the  sovereign  source  of  the  municipal  law  for  that  juris- 
diction, and  may  he  different  iti  jurisdictions  imder  separate 
sovereigns,  therefore  this  portion  of  intornational  law  may  he 
said  to  vary  under  difterent  sources  of  municipal  law.  And,  in 
being  identified  in  authority  with  the  municipal  law,  it  may 
truly  be  considered  as  a  part  of  that  law  ;  though  it  arises  from 
the  fact  that  there  are  separate  posisessora  of  sovereign  po^ver 
existing  under  necessary  conditions,  and  that  there  are  actions 
and  relations  of  persons  which  cannot  continuously  exist  under 
the  exclusive  control  of  any  one  possessor  of  that  power,  and 
which  therefore  have  an  international  character.*  Now  since 
the  several  States  have  »»aparate  jurisdictions  or  domain,  in 
which  they  have  sovereign  powers  to  detentijcc  the  relations  of 
private  persons  therein,  they  may  have  a  different  practice  In 
the  application  of  their  municipal  laws  to  aliens.  Or,  it  may 
be  said,  tlieir  munioipivl  laws  may  differ  in  their  recognition  of 
titc  rclat^ctns  of  aliens  derived  from  other  laws.  Hence  a  por- 
tion cf  the  private  inteniational  law  may  not  only  be  different 
in  the  different  States,  but  must  be  classed  with  local  and  not 
with  national  law. 

§  380.  The  Constitution  of  the  United  States,  in  being  the 
supreme  public  law  and  the  evidence  both  of  the  location  of 
sovereign  jiowers  and  of  their  extent  and  limitation  in  respect 
to  private  persons  as  well  tis  to  territory,  takes  effect  on  the 
persons,  above  described  as  aliens,  by  determining  tlie  sources 
(political  persons)  from  whom  the  private  international  law, 
above  defined,  shall  proceed. 
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The  Constitution  might  contain  provisions  directly  establish- 
ing the  absolute  or  the  relative  rights  of  aliens  of  either  of  the 
classes  before  described^  i,  e.,  either  foreign  aliens  or  domestic 
aliens,  and  limiting  to  that  extent  the  powers  of  the  national 
Government  or  those  of  the  several  States  to  aftect  the 
legal  condition  of  such  persons.  Such  provisions  in  their  source 
and  origin  would  be  identified  with  the  national  municipal  law  ; 
though  being  founded  on  a  recognition  of  persons  as  aliens,  they 
might  be  called  a  part  of  the  private  international  law.  In 
whatever  degree  such  provisions  might  recogniise  private  per- 
sons as  foreign  citizens  or  subjects — that  is,  persons  within  the 
dominion  of  thp  United  States,  not  only  alien  to  the  United 
States,  but  sustaijung  relations  to  foreign  states  or  nations — 
they  would  be  nothing  more,  as  a  latOy  (rule  of  action),  for  the 
nation,  tlian  the  voluntary  reception  of  a  rule  of  international 
duty  by  the  supreme  power  of  the  nation,  and  alterable  at  its 
wiB. 

80  far  as  such  provisions  might  limit  the  application  of  State 
laws  to  persons  who  are  aliens,  either  foreign  or  domestic,  in  re- 
spect to  State  jurisdictions,  they  would  have  an  international 
effect  or  character  by  disti2»^^iishing  those  persions  from  native  or 
domiciled  subjects  of  those  Statex.  But,  being  law  tumaghout 
the  United  States,  independently  of  the  v/iU  of  the  single 
States,  as  distinct  political  commanities,  the  extent  or  personal 
jurisdiction  of  whose  laws  they  would  control,  they  would  be 
law  in  the  strict  and  proper  sense,  national  municipal  law — 
operating  on  all  persons  within  the  United  States,  irrespectively 
of  the  will  of  the  several  sources  of  local  municipal  law,  and 
therefoi*e  not  international  law  between  the  States  or  for  the 
States,  in  that  imperfect  sense  of  the  term  in  which  interna- 
tional law  prevails  among  independent  nationalities.* 

§  390.  Among  the  necessary  incidents  of  the  existence  of 
sovereign  nations  or  states  is  the  fact  or  axiom,  (mituml  or  ne- 
cessary law  of  nations,)  that  ,  aliens,  under  any  system  of  muni- 
cipal law,  may  acquire  within  its  jurisdiction,  the  character  of 
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native  bom  inliabitants,  by  volimtarily  abandoaing  those  rela- 
tions wbicb  tbey  held  under  intemationftl  kvr,  and,  with  tho 
con«ont  of  the  Bovereign  power  legi«lating  within  that  national 
jurisdiction,  passing  under  the  eaeclusive  control  of  its  municipal 
{internal)  law. 

Tim  incident  of  the  extent  or  operation  of  municipal  (na- 
tional) law  may  be  considered  with  reference  either  to  foreign  or 
to  domest  ic  aliens. 

§  391.  Since  within  any  State  of  the  Unitetl  States  the 
municipal  (internal)  law  proceeds  from  two  sources,  the  fcreign 
alien  mi^^ht  acciuii-e  the  relations  of  a  native  born  citizen  under 
each  source  of  that  law.  But  in  that  case,  the  changes  of  the 
character  of  an  alier,  for  that  of  a  native  inhabitant,  in  rcjrard 
to-  each  source  of  that  law,  would  not  necessarily  be  simulta- 
nf'ous  or  have  any  ncce*^?ary  connection-  Tliere  is  nothing  in 
the  nature  of  the  division  of  sovereign  powers  between  the  sev- 
eml  States  and  the  national  Government,  nor  in  the  fact  that 
the  jjowers  held  by  each  must  bo  taken  together  in  order  to 
form  the  sum  of  sovereign  national  power,  to  prevent  the  States 
from  granting,  each  witliin  its  own  territory,  to  an  alien  resi- 
dent any  civil  (social)  or  political  rights  within  the  scope  of  the 
rcktisjjjs  detcnrnn«c4  by  tlv^ir  separate  shaw  of  stwetwigflty. 
Kor  is  there  any  thing  to  prevent  the  Gov«-m:i:ient  of  the 
"Onitsid  States  from  granting,  within  the  several  States,  to 
foi-eign  aliens,  the  civil  or  political  privileges  of  a  native  of  the 
Uoi?.e<l  States  in  relations  e»tabUi»ht*d  under  the  supreme 
jjowei^  held  by  itself.  But,  from  the  sovereign  and  seijarate 
nature  of  the  powers  held  by  each,  neither,  without  special  pro- 
viwioas  in  the  Constitution  to  that  effect,  could  alter  the  per- 
sonal relations  of  aliens  towartls  the  powers  held  by  the  other ; 
even  while  having  territiirial  jurisdiction  over  them,  nor  give  to 
them,  in  all  res|)cct8,  the  character  of  its  own  native  l)om  sub- 
jects ;  who,  by  birth,  are  cqimlly  imtive  to  the  jurisdiction  of  a 
State  and  to  tluit  of  the  Unitetl  States.  And,  regartling  liberty 
as  consisting  in  the  |K)s»esaion  of  rights  under  souic  possessor 
of  sovereign  power-  -neither  could  confer  upon  s.'ich  alien  Ubcrtij 
in  legal  relations  determined  by  the  powers  belonging  to  the  otlier, 
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Still  less  could  a  State,  without  agreement,  give  to  a  foreign 
alien  the  rights  of  a  uativo  horn  inhiibitant  before  the  local 
municipal  kw  proceeding  from  the  Bopamte  share  of  power  be- 
longing to  another  State. 

§  392.  Although,  upon  his  removal  into  another  State  of  the 
Union,  the  relations  of  the  native  inliabitant  of  any  one  State 
would  remain  unchanged,  luidcr  the  national  municipal  law,  he 
would  still,  as  before  said,  !>e  an  alien  in  such  latter  State  to  the 
local  law.  A  State  might  receive  such  persons — domestic  aliens 
— into  the  condition  of  its  natuml  born  subjects.  But  this  would 
depend  npou  its  osm  will  and  election — its  own  view  of  the 
forte  of  inteniationul  law,  as  law  in  the  imperfect  eense, — un- 
less the  Constitution  of  the  United  States  should  contain  pro- 
visions regulating  such  change  of  alienage  in  the  cose  of  those 
persons,  and  have,  in  this  re4jpect,  intenmtional  or  gttost-inter- 
national  effect  between  the  several  States,  with  the  mtthoHty 
and  extent  of  national  municipal  law. 

§  393.  When  the  relations  or  rights  and  obli^tions  of  aliens 
to  the  United  States  (foreign  aliens)  are  to  be  determined,  as  & 
topic  of  international  law,  it  is  first  to  be  inq[uired, — whether 
any  and  what  rights  or  relations  are  detenu ined  for  them  by  the.. 
Constitution,  as  a  law  affecting  the  rights  of  private  persons,  or 
as  private  law  ? 

Kext :  What  are  the  relations  and  rights  of  potKom  tailing 
within  the  sphere  of  the  national  Governuient,  ar^d  what  relations 
are  subject  to  the  remainder  of  power  ve&t<Kl  in  the  several 
States  ? 

And  lastly  :  What  is  the  actual  application  by  the  State,  or 
by  the  national  Government,  on  either  hand,  of  it.<j  municipal 
(internal)  laws  to  aliens ;  or,  in  otlier  words,  wliat  is  its  accep 
tation  of  the  private  international  law  applying  to  such  aliens. 

§  394.  When  the  relations  or  rights  and  obligations  of  do- 
mestic aliens  are  to  be  determined,  it  must  first  be  inquired 
how  far  they  are  fi.xed  by  that  national  municipal  law  which 
applies  to  such  |>er8on8  dimply  as  native  or  domiciled  inhabitants 
within  the  juri.sdiction  of  the  national  power ;  so  that,  whether 
the  person  be  domiciled  or  alien  in  respect  to  such  State,  they 
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continue  the  same  in  every  State  ;  and  whether  that  national 
lav  restrains  the  personal  application  to  them  ais  aliens  of  the 
local  laws  of  the  Btate  in  which  they  appear  as  aliens,  i.  o., 
whether  it  has  a  g«a«i-inteniational  effect  in  determining  those 
rights ;  the  national  municipal  law  being  herein  reganlcd  both 
as  a  territorial  and  municipal  (internal)  law,  and  also  as  a  per- 
sonal and  international  law. 

According  to  wlmt  has  been  before  said,  this  law  is  to  be 
found  in  the  Constitution  operating  a$  py-ivate  lata,  and  in  the 
legislation  of  Congress,  under  the  constitutional  grunt  of  power 
to  legislate  for  the  entire  domain  of  the  United  States. 

§  395.  This,  as  a  law  affecting  relations  of  private  persons, 
is  always  private  law.  But  it  may  also  have,  more  or  less  de- 
cidedly, in  many  respects  (in  reference  to  many  relations),  the 
marks  of  public  law,  law  operating  on  public  or  political  per- 
sons, in  controlling  or  limiting  the  action  of  the  local  juridical 
power  of  the  State  in  reference  to  such  alien  persona  ;  either  by 
acting  immediately  on  those  persons,  and  directly  determining 
their  relations  to  other  jMirsons,  (in  which  case  it  is  private  law,) 
or  by  first  acting  on  the  State  as  a  political  pemn,  and  deter- 
mining its  action  in  reference  to  such  aliens  ;  in  which  latter 
ctxse  the  national  law  having  international  effect  is  mther  public 
law  causing  the  States  to  act  on  private  persons :  and  the  States, 
in  their  political  capacity,  are  then  to  be  regarded  as  the  real 
subjects  of  the  mh.  Whether  there  can  be  in  tlie  Constitution 
any  law,  in  the  striut  and  proper  sense,  having  such  effect  or 
opemtion,  may  well  be  doubted.  But  it  will  be  shown  that  the 
existence  of  such  a  lav/  in  certain  provisions  of  the  Constitution 
has  in  some  decisions  Inien  assuuic4,  as  a  ground  of  a  legisla- 
tive |iOwer  in  Congress  in  reference  to  those  provisions. 

§  396.  If  there  are  relations  u  •  rights  and  obligations  of  do- 
mestis  aliens  which  are  left  undetermined  by  the  national  mu- 
nicipal law,  having  this  gwasi-intemational  effect,  it  is  then  to 
be  inquired — what  has  been  the  actual  application  of  the  local 
munidiml  law  of  the  various  States,  to  such  persons,  by  the 
States,  individually  or  sevcmlly  ?  Or, — in  another  form  of  ex- 
pression, according  to  the  definition  of  interaational  law  before 
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given — what  is  the  private  international  law  in  the  several 
Statcfi  applying  to  auch  persons : — that  law  which  iff  denominat- 
ed international  from  the  character  of  the  i^ersons  to  whom  it 
applies ;  hut  which  is  law^  in  the  strict  sense,  only  hecause 
identified  in  authority  with  the  local  municipal  law  of  each 
State. 

§  397.  Since  the  Territories,  the  District  of  Columhia,  &c., 
have  not  the  political  nature  of  a  State  of  the  Union,  not  heing 
inhahited  hy  a  people  historically  known  as  the  people  of  a 
State  of  the  United  States,  the  totality  of  supreme  power  over 
those  Territories,  &c.,  and  the  inhabitants,  or  the  sum  of  all  the 
powers  of  a  niitional  sovereignty,  (which  of  ueccsBity,  hy  the 
natural  or  ncce^iary  kw  of  nations,  must  be  held  by  or  inv<sJt- 
cd  in  some  political  person  or  persons,)  can  bo  vested  solely  in 
the  nation, — the  people  of  the  United  States, — the  only  other 
possesijor  of  sovereign  power  recognized  by  the  Constitution — 
the  evidence  of  the  possession  of  sovereign  power.*  Therefore 
the  exercise  of  any  of  the  powers  of  a  national  sovereignty  over 
those  Territories,  &c.,  is  to  be  determined  solely  hy  the  Consti- 
tution, operating  as  a  public  rule  of  action,  wliich  can  be  the 
only  warrant  for  the  exercise  of  any  of  the  authority  possessed 
by  the  United  States  as  one  nation.* 

If  that  residue  of  sovereign  powers  which,  within  the  limits 
of  the  several  States,  is  held  by  the  people  of  each  is,  witliin  the 
Territories,  &c.,  of  the  United  States,  held  (by  delegation,  for  the 
United  States,  or  the  people  of  the  United  States)  by  the  na- 
tional Govenunent  or  by  Congress,  then  those  Territories,  &c., 
may  be  considered  as  l>eing  in  the  relative  condition  of  a  State 
of  the  Union  in  reference  to  laws  proceeding  from  the  (residu- 
ar}'*)  class  of  lowers,  so  held  by  the  natiomil  Government  or  by 
Congress.    These  several  jurisdictions,  though  not  governed  un- 

>  Ante,  § 
*A»ley  §  376. 

*  That  is,  powciD  of  the  mmo  kiml  M  that  cituw  of  powers  witkb,  in  and  for  the 
Stntti,  are  hclsl  bjr  the  jKoplo  of  the  .State  wvcrnlly.  and  called  *•  rc»idaanf "  or  "  re- 
Mrro4  "  |)ower«,  in  dittiitction  from  tho*s  "granted  *'  by  the  people  of  the  United  States 
to  the  National  GovGrnuient  JohuKin,  J.,  in  Am.  and  Ocwn  Int.  Cot.  p.  Cautcr,  1 
Pctcrj*, /»4C ;  "In  legitlating f»r  lh«n,  [the  t^rritoriei,]  Coogresi  exercises  the  coin- 
biiied  powers  otrha  general  and  of  a  Stato  Government." 
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der  the  political  ot^amzation  ktiown  in  the  public  municipal  law 
of  the  United  States  as  a  State  of  the  Unitetl  States,  niay  have, 
or  bo  under,  a  local  municipal  law,  while  they  are  at  the  Banui 
time,  also,  like  a  State  of  the  United  States,  under  the  national 
municipal  law  which,  as  private  hw,  has  equal  extent  through- 
out the  whole  dominion  of  the  United  States,  And  that  local 
municipal  law  will  be,  like  the  local  law  of  the  organized  States, 
divisible,  according  to  the  domicil  or  alienage  of  the  j>craon8  to 
whom  it  may  be  applicable,  into  municipal  (internal)  and  inter- 
national law. 

Whether  those  provisions  of  the  national  municipal  law 
which  have  the  effect  or  character  of  international  or  quasi- 
intemational  law  (public  and  private)  will  also  have  the  same 
effect  in  respect  to  the  Territories,  &c.,  which  they  have  in  re- 
spect to  the  organized  States,  will  depend  upn  the  proper  con- 
struction of  those  pronsions,  and  the  proper  interpretation  of 
tho  terms  in  which  tliat  law  may  be  expressed  in  the  Consti- 
tution. 

§  398.  The  distinction  of  the  laws  of  the  United  States  into 
laws  which  aro  cither  national  or  local  in  their  extent,  which 
distinction  is  founded  upon  the  jKilitical  character  and  territorial 
jurisdiction  of  the  sovereign  power  from  which  they  proceed  is,  as 
has  been  shown,*  the  most  obvious  basis  for  an  analytical  distri- 
bution of  the  various  laws  which  may  affect  tho  condition  of  pri- 
vate persons.  Each  of  these  two  parts  would  then  again  lie  di- 
visible, in  respect  to  the  character  of  the  persons  on  whom  it 
might  opemte,  into  munhtjial  (internal)  and  international  law. 
The  two  bmachcs  of  international  law  which  would  thus  be 
made,  might  each  again  be  divided  with  reference  to  tho  sivccific 
character  (in  respect  to  domicil)  of  the  alien  jwirsons  to  whom  it 
applied,  into  that  law  which  determines  tho  relations  of  "  d»)- 
mcstic"  aliens  and  that  wliich  detemnnes  the  relations  of 
"  foreign  "  aliens,  as  those  classes  of  persons  have  herein  before 
been  distinguished.'  But — from  the  mode  in  which  a  pirt  of 
the  private  inicmatioual  law  of  any  country  is  jndtciaUy  asccr- 


•  AiUe,  §  377. 
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taincd,  vis.,  by  distinguinhing  certain  principlcH  of  the  municipal 
(internul)  law  as  having  or  as  not  liaving  universal  personal 
extent  or  application,  and  from  the  fact  tliat  those  nilcs  which 
detennino  the  international  relations  of  the  States,  or  their  in- 
habitants, towards  each  other  have  also  (in  being  the  law  of  one 
country  or  nation)  the  clmractcr  of  municipal  (internal)  law — it 
will  be  more  in  accordance  with  the  natural  and  historical  de- 
velopment of  the  laws  of  the  United  States,  not  first  thus  to 
distinguish  them,  according  to  their  political  character  or  au- 
thority, into  national  and  local ;  but,  acconling  to  their  kind, 
quality,  or  effect,  and  the  character  of  the  persons  to  whom 
they  apply,  into  municipal  (internal)  and  iutcnuitional  law  ; 
and  altenvards  to  .subdivide  each  of  these  with  reference  to  its 
various  sources  and  territorial  jurisdiction. 

§  399.  With  reference  to  the  foregoing  considerations  of  the 
openi''on  of  the  public  law  of  the  United  States,  both  in  deler- 
minio';  the  sources  of  legislation  and  in  having  itself  effect 
ui>on  the  relations  of  private  i)en»ons,  the  private  law  of  the 
United  States  may  be  classed  according  to  its  extent  or  jurisdic- 
tion over  territory  and  persons  as  either  municipal  (internal)  or 
iniemational  law. 

§  400.  Tlic  private  municipal  (internal)  lav/,  may  be 
divided,  in  respect  to  its  source  and  extent  over  territory,  intv 

1.  National  mtmicipal  (internal)  law, — contained  in  the 
Constitution  or  proceeding  from  the  general  legislative  powers 
of  Congress,  having  national  oiMiration  and  effect  throughout  the 
dominion  of  the  Unitetl  States,  whether  States  or  Territories,  ^'fec. 

2.  Local  municipal  (internal)  laws, — proceeding  from  the 
powers  reserved  to  the  States,  or  from  the  legislation  of  Con- 
gress over  the  Territories,  &c.,  and  having  operation  or  effect 
therein  only. 

§  401.  The  international  kw  of  the  United  St^ites 

may  be  divided  according  to  the  persons  upon  whom  it  oi^rates, 
or  in  reference  to  whom  it  exists — as  either  : 

1.  International  law  applied  to  domestic  aliens — those  who, 
within  the  jurisdiction  of  a  Stivte,  are  alien  to  it,  but  not  to  the 
juris<liction  of  the  national  Government :  wliich  jwrt  may,  in 
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di8ti&clto&  fsom  the  oth^t^  h&  denotmimtc^  tbe  domestic  inUr^ 
n&H&tud  law  of  tlie  Uait«d  Stat««. 

2.  InkmUimKd  la«7  uppHed  io  foreign  aiiens-^ihom  vtho 

at  t)i0  same  time  aHens  to  Jm^sdlctioa  of  tho  imtioital 
Government,  and  to  tbat  of  any  State  in  which  they  amy  enter. 

§  402.  The  €»t  of  the  shove  named  divibio»$  of  iatematiotial 
law — dbmuHc  iniematdomt  law^m&y  again  be  divided  in 
reference  to  its  source  and  authority  into : 

1.  That  law  which,  though  vitmi&tiomt,  hy  the  character 
of  the  persons  to  whom  it  apjilice,  is  ideutiJSed  in  its  sonrce  aud 
anthonty  with  the  natiomi  immicipoA  (internal)  law,  and  which 
therefore^  if  acting  on  prtvatit  i^ersons^  is  kw  in  the  strict  sense, 
independently  of  the  will  of  the  several  States  in  which  it  oper- 
ates ;  which  division,  in  distinction  from  the  second,  may  he 
properly  deaominatdl  grtta^t-intemational  law.  This  law  is 
found  either : 

<f.  ha  the  Constitntion  it^^lf  operating  as  private  law  j  or, 
d.  In  the  li^slation  of  Congress  under  the  Constitution, 
%  That  which,  though  international  by  the  character  of  thtS 
persons  to  whom  it  appli«»,  is  identified  in  its  authority  with 
some  local  municipal  (State)  law  j  and  which,  if  distinguished 
from  the  last  in  its  origin^^  source,  or  authority^  is  not  law  in  the 
strict  sense  of  the  word. 

1 403,  The  second  of  the  above  principal  diinsions  of  the 
intemtional  law,  via.,  that  applying  to  foreign  aliens,  may  also 
be  subdivided  into  two  parts,  according  to  the  jurisdiction  of 
that  mttnicipal  law  in  reference  to  which  the  person  is  consid- 
ered an^en. 

1.  That  law  which  determines  the  relations  of  foreign  aliens 
in  reference  to  the  national  municipal  law.  This,  though  inkr- 
naiiwuU  from  the  character  of  the  persons  to  whom  it  applies, 
will  he  a  taw  in  the  imperfect  sense  only  for  the  power  from 
which  the  national  munidpal  law  proceeds,  and  in  legal  avihmi- 
ty  is  identified  with  that  law. 

2.  That  law  which  determines  the  relations  of  foreign  aliens 
in  reference  to  the  loM  municipal  laws  of  the  several  States. 

This  again  may  he  distinguished  either  as : 
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a.  Law  resting  on  tbo  source?  of  the  national  municipal  law, 
and  therefore  identified  in  autlumiy  with  the  first  of  these  mib- 
divisions. 

h.  Law  resting  on  the  source  of  that  local  municipal  law  in 
reference  to  which  the  relations  of  the  foreign  aliens  arc  consid- 
ered, and  therefore  idcniified  with  it  in  its  aiil/jon^,  as  law  ia 
the  strict  sense. 

§  404.  Wherever  sovereign  national  power  is  divided  hc- 
tween  different  deiwsitorios,  freedom  or  its  opposites  nmj  be 
considered  in  reference  to  the  action  of  each  jjosscmr  of  any 
portion  of  that  power :  Injcause  every  exercise  of  power  limits 
or  extends  freedom  of  action  in  »ome  relation.  When  free- 
dom and  its  opposites  are  considered  as  legal  conditions,  con- 
sisting in  different  degrees  of  liberty  of  action  in  various  re- 
lations created  by  law,  the  whole  of  jurispmdcnce  is  nothing 
else  than  the  definition  of  those  conditions.  - 

The  further  consideration  of  fi^edom  and  its  opposites  in  the 
United  States  i§  to  he  made  by  tracing  the  effects  of  the  laws, 
included  under  the  division  above  made,  in  creating  or  sustain- 
ing rights  and  obligations  Incident  to  the  condition  or  status  of 
private  persons. 
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THE  NATIOSAX.  MDKICIPAL  (iKTERKAI.)  LAW  OP  THIS  CKITED 
STATUS— ITS  EFFECT  UPOS  COSDITIONS  OF  FBEE»OM  AND 
ITS  OFFOSITES. 

§  405.  Since  tlie  frtedoin  lierein  to  be  considered  is  only 
such  legal  freedom  from  the  control  of  others  and  general  lib- 
erty of  social  action  as  includes  the  possession  of  individual 
rights  and  legal  capacity  for  the  ordinary  rdaHve  rights  attribu- 
ted to  arsons  in  a  civil  state,  and  hmidagef  or  servitude  is 
iriewed  as  a  condition  consisting  in  a  greater  or  less  diminution 
of  such  possession  or  capacity,  (whether  including  the.  idea  of 
efmUd  condition  or  not,)  the  several  divisions  of  the  private  law 
of  the  United  States,  given  in  the  preceding  chapter,  will  here- 
inafter be  regarded  in  respect  to  its  effect  on  the  possession  or 
enjo>inent  of  these  rights,  or  as  forming  a  law  of  fiiatua  or  per- 
smal  cmdiiion. 

The  first  division  of  private  municipal  law  in  the  preceding 
chapter,  was  that  called  mdional  municipal  law  ;  wluch  was 
defined  to  be  tliat  coatainctl  in  the  Constitution,  or  proceeding 
from  the  legislative  powei'  of  the  nations!  Government,  and 
having  general  extent  and  effect  upon  persons  ajul  things 
throughout  the  dominion  of  the  Uniicil  States,  whether  States 
or  Territories. 

§  408.  In  the  introductory  analysis  of  the  topics  of  the 
law,  or  of  jurisprudence,  it  was  shown  that  the  first  distinction 
known  to  the  law^  is  that  Ijetween  persons  and  things  ;  and 
that,  under  any  flystom  of  law  wherein  that  distinction  is  at- 
tached to  natural  persons,  the  attribution  of  the  legal  character 
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of  a  ihing,  or  of  m  chjeci  of  nglita  exclttaively,  is  a  denial,  ia 
tlie  niost  absolute  fonu,  of  Hberiy  of  action  nnder  law.  Tbia 
distinction  being  analytically,  or  logically,  anterior  to  a  descri|>> 
tiott  of  the  rights  of  p&rsmsj  like  tlial  under  Blackstone'e 
analysis,  and  necemriiy  considered  as  a  mark  of  staim  or  cm- 
ditioih  m  the  civil  law  sense ;  which  comprises  those  legiil  prin- 
ciples winch  attribute  or  deny  pcr»onality  and  a  capacity  for 
legal  rights  to  human  heing»,* 

All  law  18,  in  a  certMn  sense,  a  limitation  of  freedom  and 
the  natioiml  municipal  law,  herein  before  defined,  by  creating 
rights  and  obligations  in  various  relations,  throughout  its  juris- 
diction, defines  or  limits  freedom  in  each  local  State  jurisdiction, 
as  does  also  the  local  municipal  law  of  the  State.  But  the 
establishment  of  such  a  distinction  Initween  natural  persons  as 
^ves  to  one  the  le^l  character  of  an  object,  only,  of  the  rights 
of  another,  or  even  gives  to  one  such  a  right  of  personal  control 
over  another,  as  constitutes  the  relation  of  master  and  senrant, 
wthout  the  consent  of  the  latter — even  when  his  legal  pei.ion- 
ality  is  recognized,  is  the  result  of  a  single  and  distinct  exer- 
cise of  sovereign  legislative  power ;  and  therefore  in  a  state, 
T/hercia  it  is  distributed  between  several  distinct  depositories, 
can  be  vested  in  one  only  of  the  possessors  of  that  kiad  oif 
power. 

§  407.  The  Constitution  does  not  contain  any  definition  or 
limitation,  of  the  sovereign  powers  belonging  to  a  political  atate 
or  national  sovereignty.  Therefore,  according  to  the  distribu- 
tion of  sovereign  powers  contained  in  or  evidenced  by  the  Con- 
stitution which  has  been  stated  in  the  previous  chapter,  it  may 
ha  inferred  J  that  the  power  to  establish  this  distinction  is  either 
l^ranted  by  the  Constitution  to  the  national  Government,  or,  if 
I5?it  prohibited  to  the  States,  remains  with  them,  as  one  of  the 

» 4m^ « <Hi 

»  Aw«l,  i»  a  eartAin  mm,  it  U  tme  ttmt  Uberty  f*  »  thing  i«npo*»H>le|  as  hr 
mmtti  2ifeKJl«t*«  Jeitn  Sl«ig»r,  (&  mrti  tali  to  Imvc  iRtCTC«tc4  Napofeon.)  ch.  13, 
Rn«);{n*s  Seven  lAmmx  the  L«j»p  cf  OW«l{e»c«.  Amer.  j*.  ICS.  Ilie  idea  is  not 
vtity  new,   Ettrip.  Ifcc  1  SSI — 

*Qi>t  tvrt  innrrHi^  &crrn  lar*  iKiidtpoi .  .  . 
'H  « And«r  »{nhr  voAtor  4|  tuiftrnf  jp94mi 
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reserved  pot'srs,  spoken  of  m  the  tenth  Article  of  the  Amend- 
aients. 

But  tlie  extent  to  which  sovereign  natioim!  power  may  right- 
i\t3ly  prexseed  in  affecting  the  condition  of  indindual  members 
of  society  being  taken  to  depend  upon  tlie  will  or  judgment  of 
the  state^  oit*  of  the  actual  possessors  of  its  powers,  as  constitut- 
ing the  only  kffol  test  of  the  just  and  natural  iwwers  of  the 
state,  it  may  first  of  all  be  qtiestioned  whether  the  people  of 
the  tfnited  States,  as  the  |)08«C8^m  of  that  eoverciga  power, 
have,  cither  as  one  national  6oi?ereignty,  or  as  different  commu- 
nities uniting  in  the  exercise  of  separate  powers,  so  limits  that 
power  in  their  own  luinds,  that  the  establishment  of  this  dis-  ' 
tinction  in  the  legal  condition  of  natural  persons  can  no  longer 
be  leffaliy  considered  within  the  limits  of  the  highest  power 
known  (under  law)  in  the  Unitctl  States ;  and  consequently 
may  not  bo  Juridically  said  not  to  exist,  cither  in  the  powers  of 
the  Government  of  the  United  States,  or  among  thorn  of  the 
several  States.  In  other  words,  the  inquiry  may  be  made 
whether  any  recognition  liss  been  made  by  the  actual  and 
ultimate  sovereign  from  whom  the  Constitution,  regarded  as 
public  and  private  law,  proceeds,  of  the  innate  and  necessary 
personality  of  all  men  ;  stich  as  necessarily  attributes  to  all  a 
legal  capacity  for  rights,  opposed  to  the  condition  of  a  thing, 
and  implies  tlie  possession  of  individual  rights  by  all  natuml 
persons,  especially  of  the  right  of  personal  liberty.  In  like 
manner  as  it  may  be  considered  acknowle<lgcd  by  all  Christian 
sovereignties,  that  each  individual  human  being  Iws  a  right  to 
life,  independently  of  the  will  of  the  supreme  power  of  the 
state,  which  right  is  not  to  be  infringed  except  on  forfeiture  for 
crime.  Such  an  acknowletlgmcnt  may  not !)«  found  embodied 
In  speciSc  dcclamtiomv  but  may  justly  be  inferred  from  the 
public  action  of  Cliristian  states,  if  not  of  all  nations,  to  be  re- 
ceived by  them.as  a  natural  principle.  A  similar  acknowledg- 
ment might  exist  in  regard  to  jjcrijonal  liberty,  or  all  individual 
rights.  Such  declaration  amid  mt  indeed  coerce  with  any  legal 
force  the  supreme  national  power ;  or,  in  the  United  States, 
the  ultimately  sovereign  people.   The  solemn  recognition  by 
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tbau  sovereign,  of  riglits  in  individuals,  would  however  be  a 
moral  security  against  the  action  evon  of  that  sovereign  power 
itself ;  being  public  expressions  of  great  principles  of  political 
ethics,  and  in  the  nature  of  a  nicognition  of  natural  law,  or  of 
an  assertion  of  nattiral  reason  by  the  highest  earthly  authority, 
which  would  prove,  to  all  subject  to  that  power,  the  deepest  at- 
tainable basis  for  liberty  by  or  with 

§  408.  The  written  Constitution  of  the  Government  of  the 
United  States  being  the  highest  law  known  thereinj.  by  being 
the  controlling  exprcnsion  of  sovereign  will,  wherever  its  provi- 
sions can  apply,  it  must  here  be  looked  to  as  the  determining 
criterion  of  what  majf  bo  a  principle  of  public  or  private  law. 
There  might  be,  in  the  Constitution,  dedarations  which  would 
haT6  various  effects  as  law  upon  the  rights  of  persons,  deter- 
minix^  cither  the  nature  and  number  of  those  rights,  (as  topics 
of  private  law,)  or  their  extent  in  reference  to  the  different  de- 
positaries of  power,  (as  topics  of  public  law.)  Provisions  naght 
exist  theruis,  applying  to  all  or  to  some  natural  persons  within 
the  dominion  of  the  United  States,  such  m  would  nccesBarily 
imply  a  legal  personality,  and  capacity  for  rights  in  legal  rela* 
tioQS  ;  or  they  might  be  such  as  would  esti»blish  the  possesaion 
of  specific  rights  by  all,  or  by  some,  equivalent  to  establisliing 
a  condition  of  freedom,  in  a  greater  or  less  measure)  for  all  in- 
cluded under  those  provisions. 

Provisions  having  such  effect,  as  private  law,  would  be  also 
public  law,  in  respect  to  either  or  both  of  the  two  dc|)08itaries 
of  sovopciga  power  recognized  by  the  Constitution ;  and  would 

'Cotnp.  BjuriU  in  debate  on  Xadll*  BiQ,  IHurl  HUt,  vol  xxxifl,8l5;  Smith'* 
Comm.,  {»>  'i67.  M.  B.  4e  Cotntuit,  (Eutm,  torn,  i^p,  ISS;  '*Sttn»  mttojr,  ««n]m« 
t'ooi  Mt  trap  ncwmt  Id*  pUlmoj^tm^  exng^m  i*bfben««     It  viri^  foa  jp«ttt  aT' 

Ut  Mr  fmvnt  en  qnel^jas  tcnte  garantitt  &  eux>nili»e«.  lU  w  fonn«nt  a  t'egnnl  do 
rittdeaco  ontt  oinulon  tmimnello  ^ai  Meitldt  vktustimm.  «*(  rteoona  t{xi»  U 
aounnUnetiji  pa*  wot  hotmt,  cViM^tra,  q^a'U  a'wlm  tax  la  t<trf<s  «»tmo» 
pdMkuoe  i{}!miid«,  nol,  dom  «t»eun  Uimm,  n'om*  r^datner  une  wmbUMs  {raliMaco. 

•ttl}«r«»  to  ittlH  4»  vie  et  dl«  ttmi  «mi»  jngement  Amni  m\  go«veti(Min)«tit  motkme 
m  pf<'t««»il  «](«ic«r  tm  jxiTvtU  drali.  Si  It*  lyma  dds  itnoi«ane»  ri]mi>)k}Gi^  omu 
{kftmiMfiit  Um  elTtiinfs  qwi  k$  got»v«mAn«  do  lltittotro  tRodemo,  o'oft  «a  {tAttlo 
k  oetto  c«ttM  ^01]  fkul  Vtattimm.  Im  ationtate  to»  plm  moi»«tme«u(  in  tio^raotljNtio 
d'ttu  wul  Atmit  aoovent  ivn  k  1a  doctritw  it  t«  {miuanoa  ««n*  horm$  tl«  ieni^r 
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control  the  exercise  of  one,  or  tlie  other,  or  both  of  tlie  two 
Ghms  of  powers  aepawtely  invested  in  them,  viz. :  tliose  in- 
vested in  the  national  Government,  for  national  extent,  and 
thoise  reraainisg  In  the  States,  to  take  effect  witliin  ili^it  local 
junsdictions ;  or  those  invested  in  the  national  Government,  to 
act  locall^r  in  specified  territories. 

§        In  all  states  wherein  the  meclumical  Government  is 
distinct,  in  the  mcHle  of  itB  existence^  from  the  ultimate  national 
sovereign,  and  acts  only  in  forms  pre^ribed  by  public  kw,  the 
constitutioa  of  the  Government  is,  m  itself,  to  a  gteater  or 
degree,  a  guarantee  of  jnat  hiws  for  the  people  governed ;  since 
the  ordinary  instntment  of  authority  is  liable  to  control  by  the 
ultimate  sovereign,  in  cose  of  an  abuse  of  the  power  intrusted 
to  it ;  even  when  it  is  not  specified,  by  public  law  establishing 
that  fonn  of  Government,  wherein  such  abuse  shall  consist ;  or, 
in  other  wortls,  when  the  power  intrusted  to  the  Government  to 
afibct  the  rights  of  private  persons  is  not  specifically  limitcdJ 
When,  by  the  constitution  of  the  Govenuncnt,  its  powers  arc 
limitetl,  or,  which  luis  the  same  effect  as  public  law,  where 
rights  cf  action  arc  attributed  to  the  persons  governed,  as  inde- 
pendent of  the  action  of  the  Government,  the  .Constitution  has 
direct  effect  as  private  law ;  and  the  rights  of  private  persons 
guamntecd  by  it,  whether  political  or  civil,  have  the  distinct 
character  of  legal  liberties,  in  being  ascertained  and  defined  by 
Jaw  proceeding  from  the  highest  legislative  authority. 

In  making  a  grant  of  powers  to  the  national  Government, 
the  C'oQstitutiou  defines  those  jwwers  in  s|]e«ific  tenna,  and  also 
limits  their  extent,  by  the  recognition  of  certain  rights  in  the 
people,  as  individuals,  who  are  to  be  subject  to  those  jjowers ; 
which  provisions  are  in  that  respect  private  law,  a  law  of  pri- 
vate rightd  as  well  as  public  law,  because  allowing  to  all  persons, 
included  in  the  scope  of  those  provisions,  liberty,  in  certain  re- 
lations, independently  of  the  action  of  that  Government. 

§  410.  Of  this  chamcier  are  the  6r«t  nine  Articles  of  the 

*  But  tM»  ©aa  only  h«  when  pm«dest  «nd  tlw  jk»«»«5oo  of  riKbt«  undier  pemnM 
h»tts  ttcottircd  a  coa»tltti^i»i  (jnttimiwmL   S««  lacbor,  Civ.  Ub.      Scir  Qcv.) 
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Amondmcnta,  the  second  and  thinl  paragmpbsof  tho  ninth  sec- 
tion of  the  first  ArticJe,  the  third  pftragraph  of  tho  second  sectioa 
and  the  whole  of  tho  Uiird  section  of  tho  third  Article.  Those  pro- 
visions limit  the  powers  of  tho  Government  of  the  United  States 
both  in  their  national  and  in  their  local  extent,  i.  e.,  whether 
operating  generally  in  all  tho  States,  o**  in  limited  territorial 
juriedictions,'  and  are,  in  reference  to  that  Government,  of  tho 

»  Dwd  ScoU'<  CM*,  19  Hownnl,  (Opinion  of  Uio  C«irt,)  p.  447,  *•  tI»o  {wrKmsl 
tifuhii  avA  tlghu  of  pro}>er(y  of  Individunl  eiUsoit*  «a  wettrcm  b/  iivs  ConntiXuiiotu  All 
we  imciAn  to  9aj  on  tbin  point !«,  that  «s  thttt  U  no  expnss  raguUlioQ  in  the  Cdnsti« 
tttUtm  (kflning  the  power  which  thtt  GwtttA  Oovenimont  ronjf  excrclM  over  tho  p«^ 
•on  or  property  of  «  cJtiwa  la  a  territory  thwii  acqntftd,  tho  court  nuwt  iKwtmrily 
IimIc  to  the  prov{4ofM  mm)  priaoipta.*  of  iHo  Cofutitttliou,  »nd  it»  dL^tribtttiou  of  powvm, 
for  (ho  mte«  ao4  priuo!ple«  by  which  !t«  4oc!«Iou  mti^t  h«  (fovenied.**   And  »g»lu,  on 

S440,  (it  Wag  i)\>mvoA  th»t  Ihoagh  tho  refcnmco  («  to  tno  powoni  of  tho  luitiouAl 
ovornvMnt  ia  the  Torritories,  it  i»  it«nmte4  that  tite  principle  eitplles  thronghout  tho 
entire  nittionitl  domain,  whether  Stat««  or  Torritorie*.}  But  tiio  power  of  CongrtsM 
over  tho  poraon  or  property  of  a  citizen  can  never  b«  »  nrnv  dlwrttionwy  power  nnder 
our  Conutitution  snd  form  of  Qovomnient.  The  powcr»  of  tho  Government  nnd  tlio 
r^iitji  nnd  privilege*  of  tho  oitixen  »re  rc^Inted  nnd  plainly  deHned  by  the  CouftittH 
tlon  !:«elf.  AjiA  when  the  Territoty  bocotnc*  a  |>art  of  the  t'nit«d  State*,  tho  Fodervi 
Ooventmeat  enter*  into  po««e«){on  in  the  chnmcter  itnprftsied  upon  it  by  thojo  who 
crvAted  it.  It  enter*  upon  it  witlt  itii  powem  over  the  citizen  ttrictly  defined,  Knd  Urn- 
it«d  by  tlte  Conidtuiion,  from  which  it  derives  it«  own  existence,  »»  -\  by  virtue  of 
which  aiom  it  continue*  to  exi«t  nitd  act  tu  a  Government  nnd  loveretgiity.  It  h*» 
no  power  of  taj  kind  beyond  it ;  And  it  counot,  wltou  it  enter*  a  Territory  of  the 
United  StAteif,  put  off  it«  chitracter,  »nd  a»iruwe  discretionary  or  doipotic  powers  which 
the  Conttitutiott  hn*  denied  to  it.  It  cannot  create  for  itself  a  ttew  choraeter  iie|w-- 
ratcd  from  the  citizen.*  of  the  Uoite<i  Staler,  and  tho  duties  it  owea  them  under  tho 
pruTivtonA  of  tho  Coiuttitution.  Ttie  Territory  being  a  part  of  tho  United  States,  tlio 
Uoverameut  and  tite  oltisen  both  enter  it  under  tho  authority  of  Ui«  Conititution,  with 
their  retpecUre  rights  defined  and  innrked  out;  a»d  Uin  Federwi  Qoremmont  can  ex- 
erciM  no  power  o'>eT  his  perMU  or  proper^,  beyond  wltat  that  iottrament  uiiufen)!,  nor 
lawftiUy  deny  any  r%ht  wldch  it  ha«  reserved. 

A  rofei«»c«  to  a  few  of  the  provltionit  of  the  Constitutiou  will  iUuitrate  thi«  propo. 

•ilion. 

"  For  example^  no  one,  wo  pre«>n>e,  will  contend  that  Con|?rea«  can  roatse  any  law 
iu  a  Territory  ro4i|)ecUng  the  e«tabli«hinent  of  religion,  or  tite  free  exerciie  thcreoi^  or 
abrld|(inf  the  (Vtwdoat  of  tneech  or  of  the  prejw,  or  the  right  of  tlto  people  of  tlie  Tcr- 
ritory  peaceably  to  a«*ombte,  and  to  petition  the  Qovcrnmeut  for  the  redroM  of  griev- 
ance*.  [lA  Art.  A>»«nd.J 

"  Kor  can  ContfrcAU  deny  to  the  people  tJio  right  to  keep  and  bear  Anu«,  [2d  Art, 
Amend.]  nor  the  right  to  trial  bvjitny,  [Gth  and  0th  Art.  .\ntent).3  nor  compel  any 
otto  to  M  a  witueKt  agaln«t  bimwlf  iit  a  criminal  pmce«din|^  [5th  .\rt.  Amend.  { 

*^The««  pnwers,  nud  other*,  in  relation  to  rights  of  pinion,  which  it  li»otn«c«*sary 
her«  to  enumerate,  are,  in  expreu  and  po4ltive  tenn«,  (tvuied  to  tlto  Gmternl  Gororo- 
mcnt }  an^  the  right*  of  private  projiertv  have  been  gttnrddl  with  c^iml  eare.  That 
the  ri^ht*  of  property  are  united  with  the  ri^tta  of  (Mitoit,  and  nhtced  ou  the  same 
immnd  by  tlto  fifth  anteiidntent  to  the  Connttttttion,  which  provides  that  no  poraon 
niall  be  deprived  of  life,  liberty,  and  inronerQ*,  without  due  proceu  of  Uw.  rsUi  Art. 
Amend.)  And  an  act  of  CoitgnMMi  which  deprive*  a  cithten  of  the  United  Statet,  i  f 
hi*  lib«rty  or  property,  uerelv  be«auMs  he  came  himitslf  «r  btuught  hi*  property 
into  a  partieuhu-  lirriioty  of  the  United  ^'.utiss^  and  who  had  committed  mo  oS%i:«« 
Bgrun«t  the  law«,  could  hanlly  be  dl^iited  with  the  uatne  of  due  proc««t  of  bt^*. 

**  i>o.  too.  It  will  hardly  be  contouded  that  Congim  could  by  law  quarter  a  •ddior  In  a 
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luitars  of  Bi)b  of  H^lits,  as  they  h&ve  boea  loxig  known  to  the 
British  islands  and  the  Amenc&a  coloaies ;  or  mtiber,  OAali^as 
to  such  Wk,  mnce  the^  have  a  higher  chamt$ter  la  reference  lo 
the  powers  (k  the  Government  than  any  BOI  of  Bights  eomp&red 
mth  the  power  €^  the  Inglieh  i^rliament ;  fosr,  hj  the  theorf  of 
the  English  law,  parliament  Is  suppose  to  ho  omnipotent  m 
legtsletion ;  wherea^  in  Ameriuan  puMIn  kw,  these  goamntees  of 
Hbertj  have  m  e^ual  chamlor*  as  with  the  constitts^on  of 
the  dovemment,  and  are  su^eptiblc  of  change  only  hj  the 
same  power  which  created  it,  giving  to  the  liberties  so  rescrvdl 
the  character  of  liberty  by  law,  m  the  strictest  sense  of  the  town, ' 

§  411.  Of  like  character  are  those  limitations  on  the  powers 
of  the  several  Statc-%  in  the  tenth  section  of  the  Erst  Article, 
prohibiting  them  from  pas^  Piaj  Wl  of  attainder,  ex  poet 
tsxto  law,  or  law  impairing  tbe  obligate  of  contracts ;  and 
those  in  the  fonrfeh  Artic?«r,  limiting  their  powers  In  mUm 
gm^Mntemetlonal  rdiatlo^  which  are  horeinafler  to  be  spe* 
eialiy  considered. 

§  412.  The  whole  Constitation,  whether  pnbHc  or  private 
law,  partakes,  In  faci,  of  the  nature  of  a  BlU  of  Blghta,  against 
the  depositaries  of  power  j  being  intended,  by  the  estpress  dec- 

booto  {»  a  Teniteiy  vitbc^l  tbo  mamt  ilu»  owner,  b  ilv^o  <i  MMt;  mt  {a  Urns 
of  war,  bttt  S»  ft  WMom  rnmritxtd  by  Uw.  {Si  Art.  AnMSod.}  K«r  <t«^i  ti^?  hy 
kw  fotf«!t  pr.^perQ'  oi«  dUttm  in  a  Tmltot;,  wbo  cttimoK^  tf  imim,  for  a 
lon^r jMtrioa  mm  sIm  HAt of  tibo  pmm  coRYiei««i|  [Cffltatt.  Ast. I, <e«. !,  8<{  {wrtg^ 
Alt,  lu,  <«a  ^a}  tMHr  take  {itivaM  profKErtjjr  fbr  paMo  vm  without  |s»  Mtaj^cowticm. 
f  5th  Art  Awm.} 

to  CcmftT'j®*,  lmt«t«  iaejqprwNi  ten6«4em«^a»d  tilt^ 

Asd  w*  proUbiaoo  U  not  eoaSofti!  to  tbo  $^««t,  httt  the  wfidti  ■««  g^otcL  adi  «x« 
timd  the  whdia  tenitonr  ortr  whidb  ths  Cka«ttt«te  it  jpowsr  to  UKuUti^  is- 
cIo^'4ig  xhom  pot^am  of  it  r«m«l8%  vxdet  TmMm  Gwremmsttt;  Si  wttll  m  that 
ctfm^  hj  Sttues.  It  is  &  t<M»l  a^mom  <ef  power  avinyw^m  vim»  tlw  dsmioloa 
o{[  the  United  St»t«%  a&d  {dse««  the  ciikuMierftTttnitai;,  io&r  u  them  sijjjbtA  m 
VKmcerned,  ca  thtt  stum  footisg  with  dthums  of  thft  $iati«^  Aitd  giwAn  tbsta  m  Bm\f 
mi  {NUtii^  agohut  oajt  inrcKt^  «»hkh  the  Qetterol  Gom&amt  mmffi^  tutte 
pW  of {nniiitd  or  !iad^bB«id  pownrt.* 

»  Hok«  ».  Heoamwi,  S  Oev,  M.  0.  H».  1$  { {Mar  Ma,  C  *"ni«  kw  of  th« 
)a»idbl4U>d'  HgbtdoMDoi  man  mtirofy  an  aetof  th«  h#toitm{  ht  Utat  oo»« 
vtntciiott  would  a^rc^ta  til  nfttietioss  oft  te;tMatl¥e  «athodi]?.  The  dattM  m)Wtu. 
that  «t«t«te«  wbkh  otsaiiid  di^vs  »  dti»»  of  ua  rig^U  «f  pwrmtt  or  {cOMrt^r  without 
« t«^^  triai  aooording  to  th«  oosno  mA  mam  of  osmwm  iaw,  worn  not  ho  tha 
taw  oftho  Uad,  in  th«  <esM  of  the  CotitMitstioa.^ 

Albo,  YhfgMtk  AwwaMf  B«por^  of  1799 1  R«»aoJph'«  BS.  p.  330 :  Iamso  «rf  M*- 
iMBrtott  ff.  Jtoow,  7  Feteitf  K.  and  Appwdlx  I  J<fem  v.  Pwry,  10  Verger^  B,  89 ; 
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kmttou  of  the  consittalmg  power  in  the  pteamble,  to  be  iho 
mmm  of  "  securing  liberty  and  establlsliing  juBtIco  to  tbe  |>eopIe 
of  tbe  Usited  States  and  tbdr  posteiity/'  Tbe  grant  of  powers 
by  spedilo&tion  to  Oosgroes,  tbe  exeeuUve  and  tho  Judieiaty 
department ;  the  separation  of  tbe  Ikncttons  of  supreme  power; 
tbo  mervation  of  power  to  tbe  people  In  tbe  political  condition 
of  distinct  States  are,  as  weli  as  tbe  prorigtons  abo^e  allnd^  to, 
in  their  tendency,  Kocnrities  of  Hberty  to  tbe  people  in  ^mrione 
private  lelationa,  m  tbe  subjects  of  supreme  power,  while  at  tbe 
&ame  time  bulwarks  of  power  to  the  same  people,  politically 
united  or  eepamted,  m  tbe  ultimate  and  only  sovereign. 

§  41B,  It  h  evident  that  tbe  attribution  of  these  rights  to 
the  people  of  the  United  States,  against  the  spcdSed  powers 
of  the  na^o&al  Goverument,  is  equivalent  to  a  recognition  of 
peisonelity  and  capacity  for  !e|^  rights  in  ell  the  Inhabitants 
of  tbe  dominion  of  the  United  States,  whether  Stat^  or  Terri- 
tories, if,  by  the  word  jfnop^^t  every  inhabitant  of  that  domimon 
is  intended.  These  lights  are  le^^y  predicable  only  of  legal 
persons,  and,  therefore,  when  so  predicated,  are  equivalent  to  an 
attribution  of  a  free  condition,  oppt^ed  to  a  status  of  iobattel 
slavery.  The  application  of  such  provisions,  as  a  personal  law, 
to  any  natural  persons  is  manifestly  incompatible  with  tbe  leg^ 
nc^tion  of  personsdity,  ot  the  attribution  of  that  l^fld  status 
which  consists  in  the  non-r^ognition  of  rights  before  the  su* 
preme  power  of  the  state. 

In  like  manner  as  the  Constitution,  considered  as  public 
law  and  the  evidence  of  the  possession  of  soxeieignty,  is  to  be 
construed  or  inter|)reted  by  previous  laws  and  customs,  in  eider 
to  distinguish  the  persons  who  are  therein  referred  to  as  tbe 
constituting  p^ple  of  the  United  States,*  so,  in  tbe  application 
of  these  provinions  and  tbe  Interpreta^on  of  this  preamble  as 
private  law,  the  same  reference  must  be  bad  to  previous  law  and 
Juridical  usage,  to  determine  who  are  the  natural  persons  to 
whom  personality  and  a  capadty  for  these  spedfied  rights  is  to 
be  attributed  by  the  force  of  tbe^  terms,  as^ell  as  the  extent 
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and  meamng  of  the  terms  in  which  those  sights  are  conveyed  or 

§  414,  hi  .pyhUc  law  the  people  spokcu  of  in  the  instm- 
meat  must  he  takett^  es  before  ehown,  to  be  a  certain  political 
people  or  mass  of  individuals  politically  orgaai?^  into  existing 
States,  or  peoples  of  States,  determined  by  facisi  antecedent  to 
the  Go&stitutxonf  and  so  distinguishable  fn>m  the  mass  of.  the 
inhabitants.  And,  since  the  hereditary  possession  of  civil  and 
social  liberty  nndor  ancient  personal  laws  was  an  e»^ntial  cir> 
oumstance  in  determining  who  constituted  that  people,  or  the 
people  of  those  States,  liberty,  here  spoken  of,  whether  political 
or  civil,  must,  in  connection  with  private  rights,  or  as  it  forms 
the  right  of  a  primte  person,  be  taken  to  be  something  depend- 
ent on  laws  and  customs,  or  something  persontd  to  certain  indi~ 
vidaak  determined  by  laws  of  descent  and  inheritance,  and  not 
pi^dicated  of  all  mankind  m  innate,  or  determined  only  by  the 
fact  of  possessing  the  human  nature  or  form.^  It  must  be  taken 
to  be  polltieat,  civil,  or  social  liberties,  identiBed  with  some 
known,  hgal  rights,  alsready  determined  by  the  mumcipal  and 
intemationd  law,  or  by  common  law,  the  taw  of  ncUmia^  and 
colonial  or  imperial  statute  law  ;  and  to  be  liberty  consisting  in 
relations  existing  vn^er  iaWf  not  a  condition  unieced&nt  to  law. 
The  clauses  of  the  Constitution  in  which  persons  are  spoken  of 
as  either  free  or  not  free,  and  as  held  to  service  or  labor,  are  an- 
other evidence  that  the  liberty  spoken  of  is  that  determined  by 
previous  law  and  usage.  And  since  legal  liberty  relates  to  free- 
dom of  fiction  88  a  rigMf  which  can  legally  be  predicated  otper- 
5o««  only,  if  the  liberty  spoken  of  is  dependent  on  previous  laws, 

« •<  K«  ethto  dich  0fi««Ui  n»di  St'chM" 

Hcwtnror  fttine  n»fty !»  the  doctriiM  oT  MejthlRtoiibilet,  in  bl*  {ectoro  to  iivi  dls> 
pvtigeifieat  ol*  Jari^f»ftdle»e«,  it  Ss  »iH  less  Inut  in  AmerioA  thm  in  other  countriu : — 

"Ki»y,  \\m^  I  tW»k  yoor  Jttd[sm>mi  aaiewU*. 
t  kAo««v  nttl  welt,  wb«l  ihkl  Pft>t«t«!(»  l*. 
Talk  of  jiior  tm  ««!  ri^ht  i  UmttisA  ml  the*?  - 
Like  «tt>  tovdWTnie  futnit/  ttlMMOt 
Tbiw  8!14«  Kt«m«  tti>m  trace  lo  me«, 
AaasotUy  *Ui*t  fram  ptuui  to  plKV-i 
t«imM  i«  m«4A  not»mj«c,  goiK{it«wt  beld  in  tcorv, 
Wtrii  ttnia  ti»e«,  tb«t  ihott  k  fmndwn  m ; 
AU»i  Uw  Hfhi*  UtM wiiib  s»  oil  mfo  bom 
ifm  of  (be  ottoMkm  &ttv«r  farm  «  pun," 
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it  oan  only  bcIoBg  to  ihos^  who  were  legally,  or  by  tho&e  laws, 
persona. 

§  410.  As  was  before  sliown,  when  territ^nes  inbabited  by  a 
people  living  in  that  social  form  whicb  m  ksown  as  a  state  among 
civiii^ed  nationiii  pass  under  the  dominion  of  new  political  sov- 
ereigns, the  laws  wbich  thereafter  are  in  force  in  those  tenitones 
are  still,  both  m  thek  tenitorial  and  pei^sal  extent,  those 
which  previonsly  existed  therein,  and  wbich  axe  not  inoonsistent 
with  the  supremacy  of  the  new  power,  *  Still  more  evidently  is 
this  the  case  when  such  change  of  sovereignty  is  only  domestic  or 
civil,  and  when  the  new  depositaries  of  power  rest  their  claims 
on  the  maintenance  of  previously  existing  laws.  Unless  there- 
fore there  was  something  in  the  assumption  of  the  totality  of 
sovereign  power  by  the  people  of  the  colonies,  and  in  the  estab- 
Hahment  of  the  present  public  law  of  the  United  States,  by 
which  the  foundations  of  civil  society  were  broken  up,  and  all 
rights  reinvested  on  principles  of  some  so-called  natural  law,  as 
interpreted  by  the  actors  in  the  transaction,  diSerent  from 
the  law  of  natural  reason  jaiidically  declared  and  contained  in 
the  previous  law,  there  was  nothing  in  those  political  changes  to 
alter  the  condition  or  stilus  of  .  the  inhabitants  by  the  then  ex- 
isting private  law ;  or  to  affect  rights  of  persons,  so  far  as  pri- 
vate and  not  |>oiltical  or  public ;  and  the  private  law  of  the^ 
Anglo-American  colonies  must  l>e  taken  to  have  continued  to  be 
the  law  of  the  new  States,  until  changed  by  new  legislative 
action,  according  to  the  location  of  supreme  authority  by  the 
public  law,  and  the  subordinate  judicial  application  of  natmral 
reason. 

§  416.  Tije  sovereignty  of  any  state  being,  of  necessity,  the 
first  principle  of  ita  own  law,  all  propositions  necessary,  as  asser- 
tions of  fact,  to  support  that  sovereignty,  or  which  have  been 
publicly  and  authoritatively  assumed  to  support  it,  may  be  taken 
to  be  recognised  by  that  law.  The  act  of  the  Continental  Con- 
gress of  July  4, 1776,  declares  the  independence  or  sovereignty 
of  the  States,  or  of  the  nation  ;  but  the  propositions  advanced 


'  Ante,  §  123. 
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to  jcistify  the  m%  m  ih^  statement  of  the  reasons  or  catises  in- 
clucing  it,  can  have  legai  force  only  on  the  ground  of  their  neces- 
sary connection  with  it 

The  preamhle  of  the  mt  of  declAratioa  annonn<^  its  object 
to  be  to  set  forth  the  reasons  which  juBtify  the  colonies  in  sev- 
ering the  poiitical  bonds  which  had  connected  them  with  Gieat 
Britain  and  in  a^uming  an  equal  and  separate  station  among 
the  powers  of  the  earth.^'  It  also  contains  certain  genera! 
proportions,  declaratory  of  rights,  not  only  of  communities,  bat 
also  of  private  individuals.  **  We  hold  these  truths  to  be  self- 
evident,  that  a!!  men  are  created  equal ;  that  they  are  endowed 
by  their  Creator  with  certain  inalienable  rights ;  that  among 
these  are  life,  liberty,  and  the  pumtit  of  liappine^ ;  that  to 
secure  these  rights  governments  are  instituted  among  men,  de- 
riving their  Just  powers  from  the  consent  of  the  governed  ;  that, 
whenever  any  form  of  government  becomes  destructive  of  those 
ends,  it  is  the  right  of  the  people  to  aiter  or  abolish  it,  and  to 
institute  a  new  ^emment,  laying  its  foundations  on  such  prin- 
ciples, and  organising  its  powers  in  «uch  form  as  to  them  shall 
seem  most  likely  to  effect  their  safety  and  happiness." 

Although  feom  the  form  of  statement  these  propositions  are 
made  a  part  of  the  foundation  for  a  declaration  of  political  in- 
dependence by  the  representatives  of  pro-existing  political  bodies, 
i.  e.,  the  States  or  colonies,  it  is  pkio,  both  irom  the  rest  of  the 
document  and  from  history,  that,  if  the  claims  of  those  colonies 
rested  ultimately  oa  the  rights  of  private  peisons  inhabiting 
their  Jurisdictions,  it  was  on  those  rights  as  they  existed  by  and 
in  the  public  and  political  law,  and  as  they  were  vested  in  those 
persons  by  the  constitution  of  the  empire,  as  hereditary  and  at- 
taching to  them  in  the  character  of  members  of  existing  politi- 
cal and  c»vil  bodies,  and  not  m  individual  or  relative  rights  as 
attrt^ntc4  by  private  law  in  aocial  rehitions  ;  and  that  if  rights 
in  ■  j-t  sense  won'  also  implied  in  the  argument,  it  was  not  ne- 
c^^mt/  to  refer  to  any  law  of  nature,  as  determining  private 
relations,  ta  support  the  measures  of  the  revolution. 

This  further  appears  Drom  the  instrument  itself,  in  the  enu- 
meration of  the -acts  on  the  part  of  the  king  of  Oreat  Britiun, 
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therein  complained  of ;  which  were  allied  to  bo  ^ioIationB  of  pre- 
viotisly  existing  laws,  public  or  private,  and  of  constitiationa! 
principles.  If  it  was  intended  to  argue  that  the  natural  liberty 
of  aU  men,  individually  and  apart  iaiom  all  human  laws,  gave 
them  the  right  to  resist  the  imperial  authority,  it  is  evident  that 
the  resistance  might  have  been  made  at  any  previous  time  at 
which  the  inhabitants  of  the  colonies  had  thought  proper  to 
separate  ;  which  was  never  pretended.  If  the  meaning  is  that 
the  violation  of  natwal  liberty  or  of  inalienable  Tights  occurred 
by  the  violation  of  the  civU  and  politiaU  iiberttm  of  the  colo- 
nista,  it  "is  nothing  more  than  the  assertion  that  those  civil  and 
political  liberties,  as  held  by  them  under  the  public  and  private 
law,  were  such  as  the  law  of  nature  justified,  without  asserting 
that  that  law  demanded  tlieir  extension  beyond  the  limits  as- 
signed by  existing  municipal  Jaw  and  political  constitution,* 

§  41V.  Whatever  may  be  the  true  theory  of  the  seat  of 
sovereignty,  Jus  sumrai  imperii,  at  the  separation  of  the  colonies 
from  Great  Britain,  there,  indisputablyj  was  no  grant  of  power 
to  this  Continental  Congress  to  affect  the  Matus  of  persons,  or  to 
alter  the  basis  of  piimte  law  affecting  the  rights  and  relations 
of  private  persons  as  snch.*   The  instructions  given  to  the  dele- 


»  Sc«  I  UeUt*»  civ.  Uh.  tmi  Self  G<»y.,  278 1  B«8th»m,  Principle*  of  MomU  and 
Le^«ktion,  c  XYXL^  §  27,  noto,  ttfter  rofeniflgtotbu^esprciStlons  in  the  j«c}&rat!oo 
~"  Who  c«a  bolp  IiwnentJBg  Umt  «>  raeJoeal «.  caoso  thoMW  bo  mtedl  ttpmt  remam  »s> 
moch  fitter  to  boget  ot)i«ctioi)«  ihm  b»  r«t»ov«  them  f  Bat  witli  men  ajts  «ii8»i» 
motM  a»«l  ttisttttv  abf)9l  miomt*,  nothing  »o  weak  but  may  jm$  in  the  chaimcter  of  a 
muow;  nor  h  tM«  the  Hm  Itmmte  !»  the  w&rld  whero  the  ooRdntten  hat  s«{^rtie4 
the  pmnim,  Instcj^  of  th»  pmnbes  the  eoncltuiotu'* 

*  8  DiiJJa*'  Rep,  199,  (1706),  by  Mr.  Justkct  Cha»  j  "It  hm  been  i»ttaJrc4  what 

fower*  Congmftf  pfmemft  dum  th«  Untt  i»o«tlng  is  September,  1774,  vxtti)  tlie  r«ti» 
catlott  of  the  Article*  <^Cw3Xe^ei9t}oo  o«  the  fintt  of  Mar^  ....  I 

«nt«Hain  thj«  n^eneral  ielea  that;  tlie  seirera)  State*  retaincxi  all  {ntema)  «>ov«irelgn^,  and 
that  Coogret*  pt«|)«rly  {)o«»etitt«l  the  great  right*  of  extemal  jovereJgn^.** 
Compare  Ma*».  Qtaart  voL     n.  4»2, 

It  may  be  notioedl  that  this  deciamtjon  i»,  in  form,  the  statement  of  f«ict$,--'>u<>«l^^ 
of  action,  not  rule*  of  actloi*.  It  is,  jf  any  thhig,  a  definition,  aael  to  it  may  bo  ap- 
plied a  remark  of  M.  Cbarle*  Cowta,  TuM  de  ia  l»ronri^t6,  Tom.  II,  c  46 :  ♦*  Dett- 
fUSona  given  by  the  logiitatlvw  pov^er  miiy  bo  u«eAtl,  wtien  they  contain  a.  commaad. 
or  a  prohibition,  or  when  their  otycct  h  to  deieitnine  act*  which  individnaJs  are  boond 
to  pnrfonn,  or  to  abttain  iVom ;  but  when  they  have  no  other  object  than  to  ntak« 
kmvm  the  oattiint  of  things,  they  are  utelOM  and  dangerou.».  and  «honld  bo  ItSi  to 
*cionte.  In  tlie  doctrine*  of  fact,  a  IcgiaJator  hm  no  mora  anihority  than  a  «impl(>  * 
ioditfidnal,  mha  we  admit,  a»  a  principie,  that  he  is  iafaUible."  lleddio'a  Ini|8ilries;, 
Klmentary,  &c.,  2oa 
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gates  to  the  Congress  by  tbe  several  colonial  conveationa  and  as- 
semblies; prior  to  the  Declamtioii  of  In(le|>endence|  cont«mecl  an 
express  reservation  to  each  colony  of  the  sole  and  exclusive  regu- 
lation of  its  own  internal  government^  police  and  concerns :  and 
whatever  may  have  heen  the  actual  limits  of  that  local  sover- 
eignty which  was  thus  asserted,  this  reservation  pwvcs  that 
Congress — the  existing  organ  of  the  national  authority — had  not 
these  powers.  Nor  was  there  any  actual  exercise  of  authority, 
as  national  or  federal,  by  that  Congress,  during  its  exist- 
ence, intended  directly  to  affect  the  statm  of  persons  witlun  tho 
limits  of  State  jurisdictions,  except  in  freeing  indentiiretl  ser- 
vants and  slaves  who  had  served  in  the  army  ;  and  that  only  by 
making  compensation  to  their  masters* 

Whatever  declarations  of  the  nature  of  supreme  power,  or 
of  the  individual  or  ralative  rights  of  the  inhabitants,  may  liavc 
proceeded  from  that  Congress,  they  can  be  taken  to  have  legal 
authority  only  when  necessarily  assumed  as  principles  justifying 
the  exercise  of  the  powers  actunHy  vested  in  them,  and  by  which 
they  had  a  very  limited  power  of  legislation.* 

If  these  pro|>ositi«>n8  in  the  declaration  arc  to  be  taken  in 
the  sense  of  assertions  of  the  right  of  all  mankind  to  personal 

.4 

'  Tlifli  opp<j«5t«  conclttjdon  l»  •x|)m,<*4  hy  Mr.  Sttmnor  \n  his  »rmch  \tx  tJio  U.  .*«. 
$<mfil«,  At»g.  28,  IftSa.  '*  7i&/rrf/<y.  Ac«oirdl{ng  fe>  a  famtUttr  rule  of  Int^i^retAU'ott,  nU 
Uw*  coueorinSng  rije  4aiao  oiaUer,  m  ptiri  mnti^ritt^  mtt  to  bo  co«w<n»o4  togtttwtr. 
the  ««m«  reimn,  ike  grtttiA  ftt^HSml  oei*  of  ifm  mtim  are  }o  Ik  eanMrtttA  to^ihtr,  ^ving 
twfl  rc<!«l*tni?  light  from  each  other.  Earlier  Uwii  »h«  CortjtiuilitHi  w»«  Jhe  I»«cla- 
mtion  or  Indcpen^nce,  e(nbwt>*in^  h«  Immorta)  wont*,  thoiw  primttl  tmttui  to  which 
oar  cottolry  pledlgMl  Jt«Jf  with 'it*  oautiirnia!  vow-<  on  n  mtiott.  *  Wc  holiJ  thono  truth* 
to  i»  «8lf'eritlttnr,*-«iiiy«  the  natJon,  •  Hint  ail  men  ar«  mjttod  (KiiuU,  that  tl«^  am  en- 
dowed dteir  Cmator  with  ccrtniji  uunlitnnhlo  Hj;ht« ;  that  am«)n;{  thom  arti  iirct, 
tiUitg,  miX  thtt  parsuJt  ci'  bap]}{ntt»*;  that  to  ««<mre  tho««  rights  gQV«imment«  ara  in- 
flUttt<«4  aiMoug;  tociJn  deHving  thoir  jtt«  jw>»wer«  llroai  the  cflaiwiit  «f  the  gov«nMHi,' 
But  thi«  <lQe«  not  »ta»d  aione.  Tfc«ro  {«  another  uatioBtt)  act  of  trimlUur  itn^wtt,  Oit 
th«  st)cc««»ful  cioM  of  tho  revolution,  tha  Coittlneittal  Cougrc^  in  m  Mxtm  to  tiMi 
jtsopK  reiwatwl  the  *ajni«  lofty  tnilli.  '  L«t  it  bo  reiaemberiiw,*  «»itl  tho  imtiaa  aeain, 
•  tJ>at  It  ha*  otpcr  be«ii  tl»e  pride  aad  tho  boa^  of  Amcrictt,  tknt  th«  r!$ht^  fmr  t^ttek  tkt 
has  imfivdtd  «*«  the  rigiiM  if  k»mitu  mttttre.  By  tho  blessing  of  the  Author'  of  rtf#e 
right*,  they  have  prevaikd  over  all  cppodtlon,  and  roBM  tub  axm  of  thirtwn  indo- 
fendcttt  «tiUc«.'  Such  were  the  a«t«  of  tho  nation  in  ii«  united  cajwdty.  Whatelfer 
may  b«  tho  i^ri^Uo^n  of  Smu  in  their  individual  ciijmcitiftx^  within  tlieir  t«v«ral  lo<«l 
jttriMii!rtlon««  no  power  e«n  ho  «ttribnte4  to  tho  nation,  in  the  ab»oneo  of  ]Ki«t!tivtt,  Qn> 
e<}uivoeat  grant,  inconthiteut  with  thow  tiro  nnlioiutl  (leclaration*.  Herv,  sir,  it  tiie 
*  natiiAonl  heart,  the  aatiomil  mxA,  tho  natiMial  will,  tho  national  voice,  whicli  anwi 
insplrs  our  intorpntatton  of  the  Cou«({itttion,  and  ontor  into  and  diifuM  itiielf  through 
all  the  national  kgiiiitttlon.  'l  U\t$  again  hi  frtMidom  natioital" 
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liberty  or  to  a  legal  condition  of  fnjedom,  and  were  as  swell  un» 
newtssary  to  the  Tiudication  of  the  acts  of  the  rovolntionaiy 
Congress,  it  is  evident  that  it  did  not  come  witliia  the  Rcope  of 
the  powers  of  that  body  to  dcchtre  them,  and  that  they  have  ao 
force  in  affecting  legal  rights,  either  in  the  general  law  of  the 
nation  or  in  that  of  the  several  States. 

§  418.  The  doctrines  of  thic  state  paper,  except  in  their  con- 
nection witli  |>oHtical  relations,  never  obtained  the  force  of  law 
hy  their  pronitilgation  therein,  either  in  the  national  or  State 
jurisdiction,  nor  have  any  legislative  or  judicial  authorities,  nnder 
the  constitutional  division  of  sovereign  |K)weiH,  ever  recogniaed 
tlio  instrument  m  nifecting  the  previous  foundation  of  the  laws 
of  personal  condition  in  this  countrj'.  The  only  occasion  for  re- 
gtirding  these  pro|)ositions  as  a  standard  of  conduct  for  private 
persons,  is  found  in  comparing  them  with  the  private  relations 
and  public  career  of  those  who  subscribed  them.' 

The  same  remarks  apply  to  the  dechiration  of  Congress, 
July  6,  177(5,  giving  tlie  reasons  for  taking  up  amis  against  the 
British  Crown. 

§  419.  There  is  apparently  nothing  in  the  signification  of  the 
Constitution,  or  of  the  public  acts  of  the  i>eople  of  the  United 
States  in  their  united  or  national  possession  of  sovereignty, 
which  can  be  justly  construed  into  a  universal  attribution  of  the 
rights  of  legal  peraonality,  or  a  voluntary  abnegation  of  this 
|)ower  over  peitjonal  condition  ; '  whatever  recognition  there  may 

»  No  written  dccltifatJen  of  |>otltical  prineble*  can  b«  oonrtrtto^of  intcrpr«to4  with- 
<ntt  r«fcfcnc«  to  Us  ttctoAl  c«rr««i>onc!«4K;«  widi  fbe  ttct»  mxi  dnrunutAneeA  of  iu  au> 
Ujont.  In  12U7,  »l  »  tUm  when  the  Ktng  et  Knglaad  wa«,  pwcticftJly,  «o  ttlwoluU 
motKtreh,  and  a  eortJoo  of  the  commuaJty  wc«  5a  r  «tat«  of  vUl<Ht8K««  tJt«  writ* 
Imv^  bj  Kdlwan}  I.  for  tUo  aMKtmbUog  of  n  I'ariliuneHt  contained  (Itw  «ent<rm« ) 
"  \V\i»t  conwnw  all  «lt<w»M  b«  «iiipj»rt(}di  by  all,  aitproml  by  andi  common  dangs)): 
nhotiM  bo  r«p«U»d  bv  aU."  From  imblic  not  ««toe  navel  ai^ftM^  a  ti^t 
Utmnfter  to  Hnlreml  rejjfftientafjon,  or  ibct  right  of  every  one  n--A  !o  he  laxcd  wUh- 
ont  bis  c«»«i«flt.   Sc«  WatJo'*  llUt«ty  of  Ibo  Wmk  mi  Working  Cl»«*fti»,  p.  4S0. 

'  Cbkf  Ja»tJc«  Ta««y,  In  Drf  ti  ScoU'o  c»*»,  19  Kowani,  |^  400,  410,  citing  th<m 
idMm»  hi  tbe  dwUuratlon,  can  bnrdty  b«»nnpo!i««l  lo  bavo  iittendodi  to  arg;tte  mnn  from 
tbcir  ««i«teoc«  tlian  l«  ajwowi  iu  tho  tost  lUjove :  tbat  Ut,  o»!y  that  tbey  ar«  not  to  bo 
taitco  as  a  juri<Iicai  act  aittHng  tiw  ttntof  or  clvl!  conristiou  of  ponion*  of  African 
«lcic«nt,  at  it  then  exS«t«4  in  the  coW.utt.  Tito  Chief  JiMtic«  refers,  m  hm  horo  bectt 
done,  to  t}te  bUlory  of  tlto  Umen  nm}  of  the  anchor*  of  t)to  injttr»met«tt  to  {^rove  tbat 
they  are  not  to  be  lo  i»l<!jrpr«t«4.  On  page  4 10-~"  II  t*  ««c«*iafy  to  «lo  tbU  b  order  to 
de(«nn!ue  whether  tho  getusra!  tentu  utod  in  the  CousittuUon  of  tho  United  States,  a« 
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be  in  the  same  instniiinciit  of  nghta  irvthe  people^  as  certain  dc- 
temtinate  rnnDscB  of  individtials,  by  thoac  pmvisiona  which  are 
of  the  natnre  of  public  and  private  laWf  or  bills  of  rightH,  and 
are  national  in  their  jurisdiction  or  extent. 

§  420.  The-olyccl  of  the  Constittttion  ia  "  to  wjcure  liberty 
to  the  people  of  the  United  States  ; "  but  for  that  purpoRe  it 
establiiihea  a  Government^  and  invests  it  with  powers  to  act 
?ipon  all  persona  within  the  United  States ;  and  at  the  same 
time  it  acknowledges  the  possession  of  the  residue  of  sovereign 
powers  to  be  in  the  several  States,  or  the  several  people  of  each 
State,  as  a  distinct  political  personality.  The  lil>erty  therefore 
which  is  recognizetl  by  the  Constitution,  ia  this  declaration  of  its 


to  lh«  lishUt  of  man  mA  the  ri^iht*  of  the  p«opK  wa»  Intamlwl  to  5nc!ude  thc»u,  or  to 
gitc  to  limn  or  their  putorily  lUe  bctwfil  of  any  of  It*  prorUioo*." 

n«H,  (Wjto  tlie  m«s«Ie  of  »;»t«me«it  «mj»l"\vct?  in  thn  next  jtcnt^nw  of  the  Opinion,  it 
mifht  v^m  thnt  the  Cb!«f  Jos^  wat  mt*»th(\nii  with  itnving  on)/  vuch  n  n<sittm 
co5cI«w$on  Crem  Ihtwc  dAUMS,  hnt  fonml,  in  iha  iviy  erpfmaont  th*m*tte**,  a  aimrt 
•vflrmwnl  (hat  n»;ttt)«»wMtii  not  to  h«  coo4ti«r«<l  ea])at)l<i  of  legnJ  rights,  ami  even  that 
ihejf  flPttw  jmjwrtjr  «wl  not  person*.  For.  hftviog  on  iho  pr«!«4ing  p«jj««  cUc4  the 
ct«toi»Bry  itatntft  la*  of  (he  cotonien  and  tlio  croplrs  recogoliUng  »JttYtry  »nA  tho 
eiviJ  di»abllit{c«  of  fit«  ncjnwt.  iuj«l  havin^t.  }tt«t  hefore  the  wUonco  ahore  quoted, 
m!4 :  "  Wc  refer  to  lhe«e  hiittoHcit)  fact*  for  iJto  pturpono  of  vhowing  the  fixwil  opin- 
ions conwroing  that  which  tho  *ta»e»rocn  of  that  day  #poko  and  ncied." 
K«  th«n  (nft«r  tho  ««nt«nc«  Ar>t  qnote4)  «oy»!  "  The  iangUAgo  of  Declaration  of 
Iiwlcpendonco  h  e<ttiai)y  coocJiuivo.   U  ht^w,"  3kc, 

Xf  one  F««<s  oaI»  to  tdi  my  hor»e»,'*--il  might  ha  »hown.  o/i«(«/<,  that  ho 

tnftas*  only  all  hi*  whito  hori**.  Rut  is  conltl  hatilly  he  concUKfed  from  ih«  wordia 
thatniwket,  tlwit  hl*i  bkck  h»t*e»  wurre  not  to  have  any.  TJiat  the  negiitive  coHciu»ion, 
in  the  text  ahov«,  i«  the  f£i»t  <tf  lite  ar]^m«cnt  in  the  (ipinion,  appelant  fttr»b«r  iVom 
p«lf«  110;  "'tlio  |:eutr«)  wonU  aliova  *|ttoted  wpdjld  neem  to  cmbrac*  ihe  wh>ilo  hit- 
jaaa  family.  an4  if  i}»ey  trew  luwwl  ir>  a  «iintlHr  inrt«m»ent  at  thin  day.  would  li«  »o 
tittlmtiMM.  llttt  it  I*  t*>o  clear  to  dl»pt>t«,  that  the  cmdavetl  African  r»co  wcr«  nut  in- 
tcmiod  to  he  i()cluci*!4«  mu!  ftmned  no  part  of  the  people  who  framed  and  adapted  ihi* 
deehtration ;  for,  If  the  tsngna^.  m  tmdcwtood  in  that  day,  wonld  emhrace  ibcm,  the 
c«»dtt«l  of  tltf  di»tlnjR:ui«l»«<t  nitfO  who  fntmed  ili«  P««lAmtioa  of  Independence  would 
have  heen  ntterly  and  flagraniiy  incon»i«tent  with  *  &c.  &c. 

Mtieh  ha#  \»m  writtr*  te:itp«cting  Mr.  «Jel!Vr*on'ii  claim  to  originality  ia  lu»  part  of 
lite  comjjoriiJon  of  l^-o  IfCAlonttloti.  lJ«t  U  may  he  twiiicetl,  that  tho  excelltjnce  of  the 
coaipotitio*!  U,  prteljwly,  In  it*  want  of  originality.  It  ha*  Imwh  pro»'*d  that  llie  mwt 
tlriklt^  expretoiojw  were  only  adoption!*  of  forms  of  jspwch,  which  were  fnmilUr  to  all 
who  had  «]>ol(e»  or  wriilcn  ojt  the  tiauc*  of  the  litevolotion,  and  chlelly  defivl^d  (Vom 
the  writings  of  Loehe,  Sh«fte<b«»y,  Algor»;on  Kidney,  awl  other  wtitent'of  ylmilar  po- 
Htksl  opiiilwHi    U  WW,  for  thk  A  »«cc«it»fnl  utterance  of  the  idea«  of  the  oeo- 

plo  of  Iho  colonie*,  (whatever  may  l»e  thotight  of  the  philowphlcal  aecnracy  of  thoue 
IdeaJv)  and  not  to  he  eowlroed  hy  the  hahit*  of  thought  of  the  ConnmiMst  of  Congrew 
who  resetted  it.  If  it  Iwd  Iwjen  original  with  tl:nt  Ca»oiwijtM»,  and  if  Sir.  Jcflenmn, 
»i  t»  aomttied,  hf  »*  the  pdnclpal  part  in  iu  f^mpwUion,  it  *ho*4hl  he  interpreted  hy 
bl»  txcaliar  vient.^  Antf  ihnt  he,  liidivSdur.iiy,  gwvo  a  nniverial  personal  extent  to 
»«ch  oiprr"'j5:*-s  irrespective  of  di*li«(.-lion*  of  color  or  rare,  h  abnmkntly  jfisoveil 
from  hi*  wrfttsn  work*. 
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object,  comprehends  the  idea  of  law  as  well  aa  of  liberfcy  ;  and 
consists  in  reMtmts  'wherein  the  right  of  one  man  is  itssociated 
with  the  duty  of  forbearance  in  another ;  and  both  right  and 
duty  are  conm^queuces  of  that  relation  of  superior  and  inferior 
which  is  implied  in  evciy  lawj  strictly  so  called.  The  Govern- 
ment of  the  United  States  being  itself  subject  to  the  supreme 
power  %vhich  establishes  the  Constitution,  the  liberty  of  indi- 
viduals recogniiRed  by  it  may  be  said  to  consist  in  the  restraints 
on  the  Government  in  the  exercise  of  jjowers  vested  in  it  by  law, 
as  well  ns  faculties  of  action  in  private  persons  ;  'although  it  is 
not  necessary  to  infer  from  this  language  of  the  Constitutiosi 
that  liberty  of  condition  is  promulgated  by  it  as  by  a  jiersonal 
law  of  universal  application. 

§  421.  The  people  of  the  United  SttUcs,  the  authors  of  the 
Constitution,  may  also  in  the  same  instrument,  by  their  joint 
action,  restrain  the  exercise  of  the  powers  held  by  the  States 
sevenUly  over  individuals ;  constituting  therein  a  legal  liberty 
for  the  por«onj»  subjected  to  those  jjowors ;  each  State  being 
thereafter  bound  by  a  duty  of  forbearance  similar  to  that  bind- 
ing on  the  national  Government ;  though,  from  the  intrinsic 
nature  of  its  j>olitical  existence,  that  duty,  regarded  us  duty  of 
the  State  in  its  political  capacity,  is  rather  the  consequence  of 
an  itjteruational  law  or  compact,  than  of  a  law  in  the  strict 
sense  ;  while  the  liberties  arising  from  it,  to  the  individual,  and 
the  corresjK»uding  duties  of  all  private  pei^ons  ore,  in  resting 
upon  the  Constitution,  of  a  truly  legal  chanvcter,  and  arc  founded 
on  a  national  municijial  law,  binding  on  all  private  persons  as  a 
law  in  the  strict  sense. 

§  422.  The  public  law  of  the  United  States,  determining 
tlie  legal  extent  of  the  powers  held  by  the  national  Government 
and  the  restrictions  on  the  jwwers  of  the  States,  is  therefore  also 
private  law  in  l>eing  the  law  of  the  liberty  of  private  persons. 
The  liberties  of  legtil  persons  which  might  be  guaranteed  by  the 
Constitution,  and  thus  rest  upon  a  law  having  Iwth  a  territorial 
and  a  personal  extent  or  character,  are  either  political  or  civil 

The  entire  Kt)vereignty  of  the  United  Stateg,  that  is,  the 
sum  of  the  sovereign  pe«'ers  held  by  the  States  both  unitedly 
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md  sevomily,  being  recognizetl  in  the  Constitution  to  be  bold 
by  the  people  of  those  StateSj  this  sovereignty  has  tlio  national 
cbarocter  exclusively,  as  opposed  to  »  private  cbaracter,  accord- 
ing  to  the  distinction  made  in  the  use  of  those  terms  in  a  former 
chapter  ;  •  and  the  law,  in  acknowledging  that  sovereignty,  re- 
cognizes the  poesossion  of  political  rights  by  the  individuals  con- 
stituting the  people  ;  \flule  at  the  same  time  the  liossession  of 
sovereignty  by  the  people  in  their  double  political  character- 
as  one  nation,  and  as  separate  political  bodies,— is  a  fact  ante- 
cedent to  and  lying  at  the  foundation  of  all  law  in  the  primary 
sense, — all  role;  of  action  to  bo  judicially  recognized  In  this 
country  as  the  positive  law.  The  jiosaession  of  those  rights  con- 
Htitutca  liberty  in  one  of  its  fonns  of .  existence,  viz.,  political 
liberty,  as  lieforo  defined  ;»  and  is  necessarily  a  private  right  in 
individtials,  i.  e.,  the  right  of  a  private  porson. 

But  sn  considering  freedom  of  action  in  civil  or  social  rela- 
tions, us  a  topic  of  private  law,  |M)litical  liberty  needs  not  to  lie 
farther  considered  except  so  far  as  it  is  conuectctl  with  civil 
lil>erty  in  being,  necessarily,  a  legal  attribution  of  the  capacity 
for  the  rights  of  a  legal  pereon,  and  inconsistent  with  the  con- 
dition of  a  thinffj  or  of  the  object  of  the  rights  of  others  ;  and 
also  in  supposing,  in  its  iwsscssors,  a  legal  liberty  of  choice  and 
action  totally  incomimtiblo  with  the  existence  of  an  involuntary 
subjection,  in  social  relations,  to  another  person.  This  political 
liberty,  as  the  right  of  the  individual  memlM^r  of  the  civil  state, 
is  detormincd  by  some  law,  in  the  proper  and  ordinary  sens*? ; 
and,  for  the  present  purime,  the  most  essential  considemtion  in 
regard  to  it  is  the  foundation  upon  which  it  rests,  in  the  public 
law  of  the  United  States  ;  or  the  location  of  that  jiower  of  sov- 
ereignty which  originates  that  political  right. 

§  423.  If  the  |K)saos8ion  of  |M)litical  liberty  by  individuals  is 
not  fixed,  in  the  Constitution,  by  the  national  exercise  of  this 
power  on  the  part  of  the  people  of  the  Unitetl  States,  (that  is, 
by  private  law  contained  in  the  Constitution,)  it  must,  under 
the  constitutional  distribution  of  power,  be  vested  either  in  the 


'  Anit,  §  ii&i  tiiul  note. 
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national  Govomment  or  in  the  Reveral  Stntcs.  But  though  the 
posscBsion  of  political  rights  by  iudtviduals  is  a  fact  which  enters 
into  the  nctiuil  continuation  of  the  national  Government,  and 
the  exercise  of  th(m  sovereign  powers  in  and  by  the  Constitution 
which,  by  the  force  of  such  exercise,  constitute  the  people  of  the' 
several  States  into  one  nation  or  state  atnonjr  the  other  "  powers 
of  the  earth,"  there  is  nothing  in  the  Constitution  itself  which 
detennines  who  are  the  individuals  that  are  constitute  the 
2ioUltcal  pctyph  of  that  nation,  or  who  arc,  in  other  words,  to 
enjoy  this  liberty  of  action,  in  respect  either  to  the  political 
existence  of  the  nation,  or  thot  of  the  several  States.  The 
only  provisions  in  the  Constitution  which  directly  affect  political 
riglits  or  privileges,  are  thasc  which  limit  the  qualifications  for 
otfice,  or  determine  political  aipacities  in  respect  to  the  organ- 
ization of  the  national  Government,  These,  in  determining  the 
instruments  of  supremo  power,  or  the  iMirsons  to  whom  it  shall 
bo  intrusted,  arc  public  law  as  well  as  a  law  detenniuing  the 
rights  of  private  individuals  ;  and,  though  they  are  material  for 
securing  political  freedom  to  the  people  of  the  United  Btates  in 
their  character  of  an  emljodiwl  state  or  nationnlity,  or,  in  other 
words,  for  maintaining  the  national  possession  of  sovereignty  in  its 
present  form,  and  hence,  derivatively,  for  securing  all  individual 
frecilom  of  action,  they  arc  not  necessarj*  to  be  hero  considered. 

§  424.  Since  therefore  the  possession  of  those  rights  of  action 
which  constitute  poiitic;>l  freetlom  in  private  persons  nuist  bo 
dctenninod  by  some  who  are  vested  with  sovereign  power,  the 
power  to  determine  that  j^ossession  must  either  be  vested  in 
Congress  or  be  rcser^'ed  to  the  States  respectively,  or  the  people 
of  those  States,  as  together  exercising  the  sum  of  sovereign 
legislative  power  not  alreatly  exercised  in  the  Constitution. 

If  thft  tern  "  republican  government"  implies  the  possession  of 
political  lil>erties  by  ai»y  of  those  who  are  also  individually  sub- 
ject to  the  supreme  powwr  of  the  state,  the  provision  in  the  Con- 
stitution that  the  United  States  shall  guartmteo  to  every  State 
of  the  Union  a  republiain  form  of  government,'  taken  in  con- 

» Art,  r\'.  Scc4:  "lite  United  Stale*  slmU  guataatoo  to  ovcry  StAto  in  tUU 
Union  a  republican  fonn  of  govornnsent.'* 
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nection  with  the  legislative  powem  vested  m  Congress,  gives  to 
the  national  Government,  m  the  sole  representative  of  the 
United  StatcB,  some  power  to  nmintain  in  each  State  the 
political  liberties  of  the  individuals  constitutiog  the  people  of 
that  State.  But  there  is  no  power  given  to  Congress  to  detcr- 
nisino  within  a  State,  by  a  personal  law,  any  specific  possession 
of  political  rights,  not  even  in  the  power  to  pass  naturaJiavtion 
laws,  that  is,  law^  by  which  aliens  to  the  dominion  of  the  United 
States  shall  acquire  the  riglit«  of  a  person  born  vrithin  that  do- 
niinion.  The  possession  of  political  liberty,  m  the  right  of  a  pri- 
vate person,  is  therefore,  within  each  of  the  several  States,  de- 
termined, as  an  element  of  the  political  constitution  both  of  the 
State  and  of  the  United  States,  by  the  will  of  that  body  of  per- 
sons known  as  being,  by  the  present  possession  and  exercise  of 
power,  the  political  people  of  that  State.  They  have  the  right 
to  abridge  or  extend  at  their  will  the  enjo>nnent  of  political 
liberty  by  individual  inhabitants  of  their  territorj' ;  subject  only 
to  the  effect  of  the  provision  for  a  rcpublic-an  government,  and 
to  those  provisions  of  a  r/Hast-interuatioual  character  which 
limit  the  power  of  the  State  over  persons  who  arc  alien  to  their 
several  jurisdiction. 

Whatever  may  be  the  principles  affecting  the  possession  of 
jjolitical  liberties  by  individuals,  which  natunvl  reason  and  po- 
litical right  (ethics)  require  to  be  observed  in  states  and  nations, 
the  juridical  recognition  of  tlioso  principles,— whether  they  ctm 
he  calletl  doctrines  of  a  historicallv  known  law  of  nations — \nii- 
versal  jurispmdence— -or  not,  is  dependent  on  the  sanction  of 
the  sovereign  power  vested  in  the  sevend  States  ;  except  n4» 
affected  by  the  above  described  provisions  of  the  Constitution. 

§  425.  The  provisions  of  the  Constitution,  before  referred  to. 
whicij  being  of  the  nature  of  a  biU  of  rkjhtB,  constitute  pm'a^t 
law,'  are  a  protection  to  the  inhabitants  of  the  United  States 
only  against  the  powers  delegated  to  the  national  Govemmeiii:.' 

«  Antf  .  §  409,  410. 

"Kent's  Comm.  Lect.  XIX.  >r»  beginning:  "A«  the  CoJwtJfttUcm  of  thn  IJnitotJ 
.State*  wft*  tinl»iftc4  and  c«t4»bli#hptl  hy  tho  peoplo  of  the  UnJted  Stauj*  for  tUcJr  own 
govcniment  a*  n  nation,  and  not  for  the  gjavcraincnt  of  Uio  iiuiivJdual  St»t<su,  tha 
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Similar  provisions  might  liavo  been  made  in  tlie  Constitution  to 
restrain  the  powers  of  the  States  -within  their  Joca!  jimsdictionfi. 
But  the  only  existing  clausea  which  limit  their  mtmictpal  (in- 
ternal) legiulation,  (tiistinguished  from  iniei-naiioml  in  respect 
to  the  persons  njwn  whom  it  operates,)  affect,  principally,  either 
those  rights  of  pemons  which  arc  classed  as  the  rights  of  persons 
to  things — rights  of  things — or  those  which  have  more  of  the 
chan\cter  of  public  law,  by  their  connection  with  the  political 
action  of  the  national  Govomment.  than  of  a  law  of  private 
relations.  Such  are  the  provisions  of  Art.  I.,  Sec.  10.  The 
provisions  which  more  directly  affect  the  powers  of  the  several 
States,  in  reference  to  the  individual  and  relative  rights  of  per- 
sons within  their  limits,  arc  such  as  properly  form  an  inter- 
national or  g^j;«^-international  law  between  tlie  various  States 
and  the  Government  of  the  United  States,  as  the  several  pos- 
ses^tors  of  sovereign  powers,  to  be  exercised  locally  in  the  sepa- 
rate jurisdictions  of  the  States  or  Territories.  They  affect  the 
rights  or  obligations  of  private  persons,  within  those  several 
States  or  Territories,  when  recogniacd  therein  as  aliens  in  respect 
to  their  local  municipal  laws.  Thus  tlie  clauses  of  the  fourth 
Article  relating  to  those  who  within  any  SUite  are  aliens  only 
to  the  State,  but  not  to  the  United  States  ard  to  thi>  jurisdic- 
tion of  the  national  Government,  fonn  a  special  law  ;  liiTjiMng 
the  powers  of  the  States  over  such  persons,  with  a  coercive  force 
beyond  that  of  the  genera-!  principles  of  international  law,  which 
may  yet  oi>erate,  in  like  circumstances,  as  between  those  States. 
The  jyowers  exclusively  granted  to  the  national  Government  over 
such  public  action  as  constitutes  the  peaceful  or  hostile  inter- 
course of  the  nation  with  other  luitions,  limit  also,  to  a  certain 
extent,  the  power  of  the  States  over  those  within  tlieir  boun- 
daries who  are  aliens  to  the  United  States. 

§  426.  If  there  are  any  legal  rights  or  liberties  and  legal 
duties  or  obligations  which  have  hitherto  been  attributed  to 
persons  within  the  United  States  by  virtue  of  principles  judi- 

powen  confemxi  imcl  sho  limitations  on  povte^  conultted  !n  Ut»t  irutntmetit,  are  ap- 
pUcablo  to  the  Gomntment  of  t?io  U«ilt««i  St«i««i  aM  tb«r  UinltAiions  do  tvit  app)^  to 
tho  Stat*  Govenmjwxt*,  u»k*t  exi>reit«4  Jn  termft.  Ttms,  for  liAttauM,**  Stc 
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ciftUy  received  as  parts  either  of  the  "  common  law,"  or  of  the 
luatoncal  law  of  mttiom  or  a  universal  juriBpnideftce,  but  which 
are  not  fixed  by  the  provisions  of  the  Constitution  before  refor- 
mi  to,  httviwg  the  effect  of  private  law,  the  principles  determin- 
ing those  rights  will  be  altenible  either  by  the  national  legis- 
lature or  by  the  several  States,  according  to  the  connection 
whicli  the  action^  contemplated  in  those  rights  and  privileges 
or  duties  and  obligiitions,  may  have  with  the  powers  respec- 
tively vested  in  the  general  Government  or  reserved  to  the 
States. 

§  427.  It  has  been  a  question  of  great  interest  and  im- 
portance in  the  jurisprudence  of  the  United  States  whether  the 
"  common  law,"  meaning  thereby  the  common  law  of  England 
tmnsforred  to  the  American  colonics,  is  the  kw  of  the  United 
States  in  their  national  or  federal  exercise  of  sovereign  power ; 
or,  in  other  words,  whether  it  exists,  in  the  United  States,  as 
the  judicially  supposed  will  *  of  that  sovereignty  which  is  repre- 
sented by  the  national  Government,  and  therefore  is  a  law, 
having  national  effect  or  prevalence,  which  is  to  be  atlminiatered 
by  the  judicial  and  executive  officers  of  that  Goveniment 

Keferring  to  principles  already  stated  as  those  which  deter- 
mine the  existence  of  laws  within  the  jurisdiction  or  domain  of 
any  sovereign  power :  all  jwjsitive  law  is  law  resting  on  the  mVL 
«)f  some,  possessor  of  sovereign  power ;  and  has  force  and  appli- 
cation both  in  some  certain  territory  and  over  some  certain 
persons,  i.  e.,  is  territorial  and  personal,'  and  the  only  laws  which 
can  be  judicially  recognised  in  any  territorj'  and  applied  to  per- 
sona therein,  as  the  will  of  the  sovereign,  are  cither  such  as  in 
judicial  recognition  can  be  known  to  have  had  territorial  extent 
therein,  to  be  shown  by  historical  evidence,  or  such  as  may  af- 
terwards originate  either  by  the  continuous  judicial  application 
of  natural  reason,  or  by  the  direct  promulgation  of  the  sovereign 
legislative  power.  Kow  it  has  been  shown  that  private  law 
prevailed  iu  the  colonies  as  the  law  of  each  separate  colonial 
territory',  (though  maintained  therein,  to  a  certain  extent,  by 


»  Antf,  §g  20,  80. 


»  AnU,  §  26. 
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the  imperial  autliority,)  and  not  as  the  single  law  of  Reveral 
parts  of  an  integral  national  domain ;  or  (if  in  any  degree  othor- 
wiBe)  that  the  only  extent  to  which  any  private  law  prevailed 
nationally,  was  as  a  personal  law,  attaching  to  the  British  subject 
of  European  race,  and  then  having  a  ijfuaat-intemational  elEfect 
in  respect  to  those  diRtricts  in  which  he  bad  no  local  or  par- 
ticular domicil'  It  follows,  then,  from  the  necessarily  con- 
tinuous existence  of  private  law,  that  the  Kevolution  and  the 
consequent  assumptions  of  power  by  the  people  of  the  coloniej*, 
in  presen'ing  and  confirming  the  distributive  po^^se.Msioa  of  sov- 
ereign  powers  for  loail  legislation,  maintained  that  local  cl\arac- 
ter  of  the  common  law ;  or,  in  other  words,  that  the  only  "  com- 
mon law"  judicially  known  at  the  adoption  of  the  Constitution 
of  the  United  States  was  known  in  eacli  State  as  a  local  terri- 
torial law. 

§  428.  The  term  common  law  being  here  taken  in  that 
wider  8ens<'.  in  winch  it  may  be  employed  in  the  jurisprudence 
of  any  country"  and  not  merely  as  those  rules  which  arc  iden- 
tical with  the  "  conimon  law  of  England,"  it  may  be  said  that 
the  onlv  oilier  law  which  can  exist  in  the  United  States  must 
be  such  as  is  promulgated  by  the  direct  legislation  of  the  pos- 
sessors or  depositaries  of  sovereign-  power,  and  that  the  only 
legislation  having  national  extent  is  that  contained  in  the  Con- 
stitution, or  proceeding  from  the  exercise  of  those  powers,  having 
a  national  extent,  which  are  vested  by  it  in  Congress.  So  far 
as  the  Constitution  employs  words  who«a  meaning  is  ascertained 
by  their  previous  use  as  terms  of  the  common  law,"  so  far  it 
may  be  said  to  a<lopt  the  "  common  law"  in  the  legislation  ex- 
pressed by  those  terms ;  and  it  will  always  be  necessary  to  refer 
to  "common  law"  expositions  of  those  terms  to  give  cjSect 
to  the  Constitution.  But  there  is  nothing  in  the  Constitution 
making  the  body  of  principles  known,  either  in  any  State  or 
States  of  the  Union  or  in  England,  as  *•  common  law"  a  law 
promulgated  by  the  authors  of  that  Constitution,  Law  in  any 
state  is  a  rule  of  action  founded  on  a  right  or  power  over  such 


*  At^«,  g  324-828,  and  tlie  ntfortuoM. 
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action ;  and  common  law  in  any  State  of  the  TTnion  is  therein 
the  Buj»posed  will  of  tlie  State  sovereignty  in  reference  to  an 
immense  variety  of  action.  Its  identificittion  with  the  State  or 
local  sovereignty  is  inferred  from  the  fact,  that  by  the  Consti- 
tution of  the  United  States  the  State  has  power  to  control 
action  in  those  possible  natural  relations  which  are  now  or  have 
been  determined  by  rules  judicially  known  as  "  common  law 
rules."  But  the  powers  of  the  national  Government  over  the 
action  of  persons,  within  the  limits  of  the  States  at  Imt,  are 
derived  by  specific  grants,  and  to  suppose  that  the  common 
law  is  a  rule  of  iwtiou  enforceable  by  that  Go/emment  would 
be  to  attribute  a  rule  of  action  to  its  authority,  without  reference 
to  the  nature  of  its  powers  to  make  a  nile.  Congress,  in  the 
exercise  of  its  legislative  powerb,  might  adopt  a  rule  previously 
expressed  in  common  law  but  the  extent  and  force  of  that 
adoption  would  bo  limited  by  the  grant  of  power  in  the  Constitu- 
tion. "  Common  law,"  therefore,  is  not  the  terrUon'icil  law  of  the 
Unitetl  States  as  one  domain,  even  if  any  system  of  rules  is 
recognized  as  common  law,  distinct  from  the  juridical  will  of 
some  one  State  of  the  Union  in  wluch  the  English  law  of  the 
individual  and  relative  rights  of  private  persons  has,  in  a  modi- 
fied form,  acquired  a  territorial  extent. 

§  429.  But  laws  apply  as  personal  laws  as  well  as  territorial 
laws ;  or,  have  a  personal  cuvcnt  wliich  may  be  distinguished  from 
their  territorial  extent ;  and  where  the  national  Government 
lias  power  to  administer  law  between  persons  (from  a  grant  of 
power  over  them  as  specified  persons)  without  reference  to 
the  administration  of  any  particular  system  of  laws,  if  those 
persons  have  sustained  relations  under  the  law,  having  territo- 
rial extent  in  some  State,  whicli  is  in  such  State  known  as 
"  common  law,"  there  the  national  Government  may  bo  said  to 
have  a  common  law  jurisdiction,  in  applying  it  to  persons  over 
whom  it  htis  tHs  personal  jurisdiction. 

Thus  the  judicial  power  of  the  United  States,  applying  to 
cases,  is  described  by  cases  under  certain  laws,  and  cases  he- 
tween  certain  persons.  Although  the  laws  under  vhich  the  first 
class  of  cases  may  arise  are  only  the  law  contained  in  the  Con- 
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stitution,  treaties,  nnd  ttio  legislntion  of  CongrcHS,  the  cases  lie- 
tween  pej-sons  mny  be  ctisos  at  common  law ;  in  which  inHtaaces 
the  common  law  enforced  by  the  national  jtuliciary  will  be  tho 
law  of  the  local  domain  under  which  the  person,  «pon  whom  tho 
national  jurisdiction  has  attache<l,  may  have  mistained  relations 
and  have  acquired  rights  or  incurred  obligations.' 

§  430.  If  the  connnon  law  in  any  jurisdiction  is  that  law 
which  18  judicially  recogwiKcd  as  the  rule  of  natural  reason,*  it 
might  appear  strange  that  such  a  law  fihould  not  be  a  part  of 
the  national  municipal  law.  But  it  is  to  be  remembered  that 
the  legal  coercive  eiTect  of  the  common  law  of  England  or  of  any 
State  of  the  Union  does  not  depend  upon  its  actual  accordance 
with  natural  reason,  but  upon  its  acceptation  as  such  by  the 
possessor  of  sovereign  power.  Now  the  United  States  have  es- 
tablished a  naiionaX  nile  only  in  regard  to  certain  specified 
matters  or  relations.  It  is,  therefore,  as  to  such  only  that  the 
national  judiciary  can  cnforec  a  rule  of  action,  however  derived', 
either  from  a  legislative  act,  or  from  a  judicial  interpretation 
of  natuml  reason.  As  to  such  only  can  the  judiciary  apply 
natural  reason  according  to  standards  identified  with  the  will  of 
the  United  States  as  one  nation.  But,  in  considering  the  juris- 
diction of  the  national  judiciaiy  over  persons  and  tne  laws 
which  it  may  apply,  a  distinction  is  to  be  made  between  their 
having  authority  to  ascertain  the  mle  of  natural  reason  apply- 
ing to  certain  relations  or  conditions  of  action,  and  their  having 
authority  tc  enforce  a  rule  over  certain  persons  which  is  derived 
from  natural  reason  by,  or  according  to  the  judgment  of,  another 
possessor  of  sovereign  power,  not  identified  with  the  United 
States  in  their  national  capacity.  Before  any  rule  derived  by  a 
judicial  reference  to  natural  reason  can  be  enforced  by  t'AC  na- 
tional Government  it  uuist  be  identified  cither  with  the  will  of 
the  United  States,  or  with  that  of  some  t^ingle  State  ;  atul  the 
criterion  of  those  matters  or  relations  as  to  wh'.ch  the  United 
States  can  be  taken  to  have  given  a  rule  of  action  is  in  the 
Constitution  only.' 

'  Ante,  %  ."JGS.    Diiptiiiwau  on  Juris-Uftion,  p.  47.  *  Ai^t,  ^  35. 

»  Tin?  ijticmSoK,  liero  kw\<?,  U  t)f  tlip  law  by  which  civil  ri);hl«ancl  otjliijati'MMt  ttmy 
be  cwBtc4  or  bvwitso  cst*!c»t;  nud  whcucvcr  in  lUo  untitnml  jumprudouee  they  ore 
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§  431.  Common  law  then  (including  hertnn  the  Jaw  of  na- 
(iom^  jus  gentium  or  universal  jumpradence,  so  far  m  it  is  a  law 
of  personal  condition')  U  in  each  State  alterable  only  by  the 
.State  power;  except  ro  far  as  limited  hy  the  constitutional 
provisions  before  referred  to. 

If,  as  has  sometimes  been  asserted,  Christianity,  or  the  codo 
of  morals  known  as  the  Christian,  ever  had  legal  etfect  cither  as 
part  of  the  "  common  law  of  England  "  and  America  or  of  the 
law  nfnaiio7is  among  nations  called  Clmstian,'  its  continuance, 
with  legal  authority  in  determining  the  relations  and  rights  of 
persons,  is  not  maintained  by  any  constitutional  pwvisions 
jiving  it  the  effect  of  a  national  law  for  the  United  States. 
And,  whatever  may  be  the  degree  of  correspondence  between 
that  code  and  the  existing  laws  of  the  United  States,  its  recog- 
nition as  a  judicial  rule  within  any  State  of  the  Union  depends 
solely  on  the  separate  sovereignty  of  the  State. 

§  432.  How  far  the  "  common  law  "  may  be  a  national  law, 
in  the  sense  of  a  law  resting  on  the  power  represented  by  the 
national  Government  in  the  Territories,  District  of  Columbia, 
&c.,  is  a  question  of  that  one  of  the  local  municipal  lav;s,  as 
befi>ro  defined,  which  may  thej*ein  prevail.  Because  those  Ter- 
ritories, Sec,  arc,  in  rotlrencc  to  the  rest  of  the  Union  and  in 
point  of  several ty  of  jurisdiction,  like  tlie  seveml  States.* 

rfcof;j,jzeil  as  effects  of  common  law,  tJmt  law  \*  also  known  n»  local  »nwnlcijial  law. 
Tliis  U  the  guncraJ  rah,  nt  leant  tin  to  riglii4s  nnd  obH^jtttions  wliich  conrtituto 
thtf  iM-rwnal  cowUtion  or  dtattw  of  privalfi  pemiw.  Ilijl  vehon  the  jtuliciHl  power  of 
t(i«  i'.  S.  is  PXOrci»cc},  ««<lcr  the  Coiiiitttmion,  lt»  nctttaHxfi  or  rtiaHM  {antf,  p.  r»9,  it) 
tlins>?  i  fTcclA,  tlin  ntttk/nal  cairiA  n»UAt(j»  tlie  abttsnw  of  ntnliUn)  nilojil  tt  rwk  of  nnt- 
U'.il  t«r;i«o»  «lct«nniijt<tl  Jjy  gcnnral  l»rincij»lM  of  j«rifjjn»Je«c«».  (.'!«/<•,  jj^ 'i'.i-SR.) 
Ti.i*  >»u»t  be  tt  cnsiomary  or  common  Inw  itlcntiftid  with  the  juridien!  wjlj  of  the 
iitt!i«n.  the  author*  of  tlic  CoiuiututioH,  tiiid  not  with  that  of  any  ont*  of  the  lucal  tov- 
c( ••j>;i)tic*,  Ho,  when  "  c»*t!*  at  law  owl  cquiiv*'  ariiiing  umJcr  ihi*  Coui»litn«J«iti,  &4'. , 
ntv  u>  he  «lrcl<!«l  in  the  national  tribiumls,  the  ca«>  arts  to  bo  tll<ttingni»he<l  ncc«r>ilng 
t"  jJic  jiiriajirudcnco  of  Ei4;{lnnd  »4  f«i"iliarlv  known  here,  (Siury  js  Comm.  §1015,)  mul 
t'tu  riilfs  of  rtmetly  are  not  the  practice  o{  «f>m«  S:nt<>,  '•  but  nccortUng  to  the  jin'n- 
cipU'ji  of  common  law  and  ciiiilty  as  tiisthifruifihc*!  ami  tlofiiwd  in  that  country  from 
whifli  wc  cicrivctl  our  knoft-Jeiige  of  thoMj  prineipttts."  (K«hin.wtt  r.  (.'amj^buU,  l\ 
Whcnioit,  21'.'.  221,  22n ;  I  Kent,  342.)  So  that  Chens  i«  a  iwnw  in  which  a  national 
conjHJOu  law  may  1ms  Mid  to  exin  tutd  bo  adopted  by  the  ('oisMitutioa  to  the  extent  of 
itiiking  5i "  a  rtilc  in  the  p»r#mt  t>f  tt!mc4tal  justic*  in  the  court*  of  this  I'nion." 
(Story"*  Comm.  §  lUi.'i  ami  §  158.  note.)  Whether  iho  court,*  of  Uie  I.-,  irt.  have  juris- 
diction to  punish  act*  which,  though  not  made  p'.«ti>h.»blr)  by  the  Ip^«l»tio»  of  Con- 
grv*.*,  arc  crinnnnl  by  M»ch  a  national  common  law,  I*  a  difftTcni  ejutjiuion.  Vou\\>.  1 
Kcul's  Comm.  l/'vt,  xvl ;  lUwle  on  tlic  Coi)«t.  ch.  2H ;  DnjHiuccau'n  Trcatiio ;  1 
Tucker'^  JJl.  Ajip.  iL 

*         g  110.         *  J  life,  §  174.         ■  Atttt,  §  307.  Lnipouc.  on  JurisJL  2  a,  30. 
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§  433.  There  is  tliereforo  nothing  in  the  Constitution  of  the 
United  States  which  (cither  by  abnegation  of  the  power  to 
establish  a  chattel  condition  s«  a  personal  distinction,  or  by  at- 
tributing the  legal  rights  of  persons  to  all  manlcind,  or  by  an 
adoption  of  the  Englinh  "  common  law  "  in  respect  to  Individual 
and  relative  rights  as  a  national  and  territorial  law)  determines 
the  civil  condition  or  siatns  of  natural  persons  under  a  law  hav- 
ing national  extent,  to  bo  recognised  throughoHt  the  dominion 
of  the  United  States  and  to  be  enforced  by  the  national  Gov- 
ernment. 

Further,  the  powers  Bpccifically  granted  to  Congress,  for 
enacting  laws  to  have  national  extent,  are  not  of  such  a  nature 
as  to  determine  those  rights  of  persons  the  iwssession  or  non- 
possession  of  which  is  the  most  importimt  clement  of  a  free  con- 
dition or  of  its  contraries;  that  is,  indmduai  rights,*  even  in- 
dependently of  those  restrictions  on  the  national  Goveniment 
which  have  the  character  of  a  Idl  of  rights  ;  and  even  the  per- 
sonal application  of  the  rescnfations  again.st  the  powers  of  the 
national  Government,  in  favor  of  specified  rights  of  private  per- 
son?, is  not  determined  by  the  Constitution  itself, 

§  434.  On  the  other  hand  the  i^'strictions  in  the  Constitu- 
tion of  the  United  States,  on  the  powers  held  by  the  States 
severally,  arc  not  of  such  a  nature  as  to  limit  their  power  in 
tlie  creation  of  local  law  affecting  private  rights,  except  iu  a 
few  relations,  not  embracing  thoso  rights  which  distinguish  a 
legal  statns  or  cojidiiioii  of  persons,  and  in  certain  specified  in- 
ternational and  <j'««^,-international  relations.  The  power 
therefuro  of  determining  by  poi-sonal  laws  the  conditio7i  of  in- 
dividuals and  their  enjoyment  of  civil  liberties  belongs  to  the 
State.v,  as  the  proper  object  of  their  own  municiiml  (internal) 
law,  under  that  share  of  sovereign  power  which  remains  in  them 
severally,  subject  only  to  the  undetermined  effect  of  the  na- 
tional guarantee  for  a  republican  government,  and  restrained, 
in  its  application  to  persons,  by  general  international  obligation, 
(law  in  an  imperfect  sense,)  and  the  hw  (in  the  strict  and 
proper  sense)  of  the  Constitution  having  similar  efiect  with 
coercive  authority  over  private  individuals. 
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§  435.  The  power  over  civil  liberty  ami  the  legal  popscsaion 
of  the  rights  of  private  persons  being,  to  this  degree,  within  the 
powere  of  the  States  Bcveni-Iy,  they,  by  their  own  lofuil  law, 
determine  within  their  own  territory  even  the  personal  applica- 
tion of  the  constitutional  reservations  in  favor  of  "  the  people" 
against  the  powcn*  of  the  national  Government ;  that  is,  it 
would  fjeem  that  in  each  State  it  remains  for  the  State  to  de- 
termine who  constitute  t!ic  individuals  of  that  "  people  "  who, 
by  legal  capacity  for  the  rights  referred  to  in  those  provisions, 
arc  not  to  be  prohibited  by  the  national  Govenunent  "from 
assembling  peaceably  for  the  redress  ol'  grievances,"  whoie 
"  right  to  keep  and  bear  arms  shall  not  be  infringed,"  who  are 
to  be  "  secure  in  their  persons,  house.?,  and  possessions  against 
unreasonable  search  or  seizure."'  For  since  tho  legal  unrea- 
sonableness of  a  search  or  seizure  depends  ujKjn  the  kr/al  nature 
of  the  rights  of  per8v)nal  liberty,  personal  security,  and  private 
property,  (where  distinctions  can  be  made  between  natural  per- 
sona accouling  to  the  degree  in  which  they  possess  those  right p,) 
if  the  States  determine  the  legal  capacity  of  jicrsons,  that  dcter- 
minifction  will  operate  in  rofcrence  to  the  judicial  and  executive 
powers  of  the  national  Goveniment,  when  they  act  upon  the 
same  persons.  And  even  supposing  that  no  law  of  Congreis 
had  been  made,  or  could  be  made,  to  affect  relations  founded  on 
such  pei-sonal  distinctions,  yet  it  may  be  supjwsed  that  the  con- 
stitutional obligation  of  the  United  States,  to  maintain  by  furce 
the  domestic  tranquillity  of  each  State,  might  give  occasion  for 
the  recognition  of  those  distinctions  by  the  national  executive 
and  judiciary.' 

§  436.  During  the  connection  of  the  American  colonies  with 
the  British  empire,  as  before  shown,  the  common  law  rights  of 
Englishmcu  were  established,  by  that  law,  for  the  white  inlmb- 
itauts,  at  least,  of  each  colony,  by  the  imperial  as  well  as  the 
local  Buvereigaty  ;  and  the  san^e  law,  na  personal  to  those  colo- 

*  Art.  I.,  n.,  IV.,  of  Am«n4mcnt», 

*  Art.  IV.  ««c.  4.  "'n»c  Uniuti  StaU'j  uliall  <3:tlaml)t<^c  to  everj*  Sl.ite  >r»  litis  Union 
A  republican  form  of  govcniinent,  nntl  ftliall  protect  cnnh  of  them  ajijniuiH  invnaion ; 
»ad  oij  applicnSion  of  llic  legislature  or  of  Uio  executive,  (ivhcu  the  logislnturts  cauuol 
be  couveuctl,)  ngoiust  domestic  violeitco," 
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nists,  had  a  tcrritorinl  extent  and  recognition  throughout  the 
colonies  as  one  national  dominion,  irreapectively  of  the  local 
legislature,  and  tluit  personal  law  or  those  personal  rights  were 
guamnlecd  by  the  united  power  of  the  empire.  Btit  there  being 
nothing  in  the  Confititution,  except  as  alcove  stated,  to  limit  the 
powers  of  the  States  in  affecting  or  altering  "  common  law 
rights"  by  their  municipal  (internal)  law;',  it  seems  that  the 
rights  or  liberties  of  private  persons  have  no  longer  the  same 
basis  in  the  undivided  sovereignty  of  a  naiion,  as  formerly ;  and, 
tliercfore,  not  the  savxc  security  for  their  i>ennanence  in  a  State 
of  the  Union  as  fonncrly  in  the  colony ;  the  power  to  affect  those 
liberties  having  passed  into  the  States  as  divided  into  distinct 
political  bwlics  of  local  jurisdiction,  irrespectively  of  the  sove- 
reignty existing  in  the  States  uuit<Kl,  except  where  controlled  by 
the  provisions  of  a  ^fimt-international  character. 

Whether  civil  or  social  liberty  has,  in  consequence  of  tlus 
political  change,  a  better  or  a  worse  foundation  in  the  present 
United  States  than  in  the  former  colonics  of  Great  Britain,  is  an 
inquiry  which  is  not  embraced  in  that  legal  view  of  the  subject 
which  is  herein  taken. 


CHAPTER  XV. 


OF  THE  KATIOSAL  MUNICIPAL  I-AW  OF  THE  USITED  8TATF.8 — 
THE  SUBJECT  CONTINUKD — OF  TllK  PERSONS  WHO  MAY  AP- 
PLY THAT  LAW  BY  TUE  EXERCISE  OF  JUDICIAL  POWER. 

§  437.  Under  every  fonn  of  government  tlio  investiture  of 
the  powfir  to  apply  the  law  is  a  circumstance  to  be  considered 
in  dctennining  those  conditions  of  privnte  persons  wliich  may 
1>e  estftWished  under  law.  It  may  here  he  assumed  that,  in  a 
repuhlicim  government,  this  power  should  always  be  distin- 
guished, in  its  exercise,  from  the  power  to  proumlgato  laws— 
the  legislative  or  juridical  power.  The  coercive  application  of 
the  law8  of  a  countrj'  is  l)y  the  instrumentality  of  ministerial 
or  administrative  functionaries  co-operating  with  the  judicial. 
It  may  be  difficult  to  distiuguish,  in  even'  instance,  between 
the  persons  so  co-ojierating,  as  being  either  administnitive  or 
judicial  ofticers.  But  in  a  govenunent  wherein,  the  tlu-ee 
functions  of  sovereign  power  are  sepamtely  invested,  the  judi- 
cial function  becomes  the  test  of  the  administrative  or  minis- 
terial.' 

§  438.  Whatever  may  be  the  intended  openition  of  the  na- 
tional municipal  law  of  the  United  States  in  causing  rights  or 
obligations,  incident  to  conditions  of  freedom  or  its  contraries,  in 

'  lUil  li*gif>1tttivo  uiSA^mbliot  arts  (.•on^idnrc*!  as  iKtliliu};  the  jnilicinl  fiinotion  to  a 
wrtalii  extent,  (I  Pottn'  11.  GOf,)  ve'ith  the  powi-r*  iiu'Ukiit  to  court*  t-f  law;  in  the 
i>xerc»j«  of  which  thpir  jvnljjn«icnt  j»  final,  whether  the  wnsion  for  it  nmno  in  tho  course 
of  ihe  lo);i>lnl5vc  ut  of  wtnc  other  fmu'tiou.  Cushiti}*'*  Ijiw  of  Li')<5»l;itivc  AMoniblios 
Part  III.  ch.  iii,  W.  In  2  Kent'*  Comm.  30,  not*',  the  author  dircm*  to  think  thnt  the 
Ampnottn  lp<;5»latlvc  boilii-*  nro  (in  the  ubiw'ncc  of  niiy  ccnj-tilutiunal  iiruvitlon-i)  a* 
uncoutroUitbic  In  this  mjK-ct  aa  the  Ku^li4i  hotuci  uf  parlituucnt 
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private  persons,  the  investiture  of  the  judicial  function,  by  which 
its  application  as  a  coercive  rule  is  to  bo  determined,  ia  on  im- 
portant incident  of  those  conditions. 

In  the  provious  chapter  it  was  necessary  to  consider  tlic  re- 
lative extent  of  tiie  judicial  fiuictions  derived  from  the  United 
States  ond  from  the  seveial  States,  in  applying  the  Constitu- 
tion operating  os  the  supreiuo  public  law  and  the  evidence  of 
the  location  of  sovereign  juridical  power.  The  question,  of 
Jurisiliciion  under  tlie  national  municipal  law,  which  is  here 
presented,  is  also  a  question  of  the  public  law  ;  although  here 
regarded,  mainly,  as  one  of  private  law  ;  that  is,  one  in  rcfereucc 
to  the  relations  of  private  persons. 

§  439,  This  question,  rcspccring  the  exercise  of  the  judicial 
function  in  carrying  into  cftcot  the  national  municipal  law, 
arises  from  the  fact  that,  within  the  limits  of  each  State  of  the 
Union,  tho  sum  of  sovereign  power  over  the  territory  of  such 
State  and  all  pci-sojis  and  things  therein  is  divided  between  tho 
particular  State  and  the  national  Government  of  the  United 
States  in  their  national  capacity ;  and  that,  siacc  the  powirrs 
held  by  each  arc  sovereign  in  their  nature,  the  governmental 
organization  of  eacli  murft  inchulc  tribunals  for  the  execution  t>f 
tho  law  derived  from  the  jsowers  so  held  by  it. 

Now,  though  the  trihtnials  thus  constituted  by  these  co- 
ordinate possosiiors  of  sovereignty  have  jurisdiction  over  the 
same  territory  and  the  sanie  persons,  the  tribunals  derivii)|jr 
their  authority  from  one  of  them  will  not,  necessarily,  have  tho 
power  to  apply  the  law  proceeding  from  the  juridical  powers 
held  bv  the  otlier. 

§  440.  Since  the  three  functions  of  political  power  must 
be  iniitcd  in  ihe  hand?  of  its  ultimate  possessor,  (if  it  is  sov- 
ereign political  powur,)*  it  is  evident  that,  in  order  that  the 
powers  of  each  of  these  two  political  entities  or  perjjoniilities 
may  bo  actually  sovereign  and  independent,  the  judicial  ftmc- 
tion,  for  the  administration  of  the  law  proceeding  from  either, 
must  be  e.\*Tcisod  hy  its  own  instrument.s.  By  the  concurrence 
indeed  of  the  two  polilical  sources  of  law,  the  tribunals  ap- 

^Antf,  p.  424. 
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pointed  by  either  one  raight  administer  the  hw  derived  from 
tlio  legislative  or  juriditaii  power  of  the  other ;  in  which  cum 
the  judicial  function  of  each  would  merely  be  cxercitcd  by  the 
same  persons ;  Nvhile  still  having  an  essentially  independent 
political  existence,  or  being  still  derived  from  diflcrcnt  political 
sources. 

§441.  If  this  question  of  the  exercise  of  judicial  power  in 
applying  the  national  municipal  law  be  thu«  made  with  reference 
to  the  jumdiction  of  the  State  courts,  it  becomes  equally  a 
question  of  tlie  local  municipal  law  of  ihiwc  States,  the  subject 
of  the  next  chapter;  as  it  is. here  a  question  of  the  national 
law, 

§  442.  The  law,  whose  judicial  application  is  to  be  here  con- 
sideri'd,  includes  that  which  has  an  intcniafional  effect  between 
the  Stales,  (being  herein  distingiiished  from  other  portions  of 
the  national  law  by  the  chamcter  of  the  persons  to  whom  it  ap- 
plies,) and  which  is  to  be  separately  conBidered,  in  succeeding 
chapters,  under  the  name  of  the  (hmc$tic  intct'nat tonal  law  of 
tl^e  United  States  ;  or,  at  least,  it  includes  that  portion  of  that 
iiitcrnational  law  which  has  a  gti«i?j'-intemfttional  eflect  between 
the  States,  in  being  derived  from  the  Constitution  and  identi- 
fied witli  the  national  municipal  law  in  its  author iti/.^ 

i  443.  In  the  sixth  Article  of  the  Constitution  of  the  United 
States  it  is  declared,  tlmt  "  this  Constitution  and  the  lawaof  Con- 
gn!ss  made  in  accordance  with  it  shall  be  the  supreme  law  of  the 
lantl,  and  all  Btate  courts  shall  be  bound  by  it,  any  thing  in  the 
laws  of  the  States  to  the  contrary  notwithstanding."  And  since 
the  several  States,  or  the  people  of  the  States,  who  within  their 
several  State  limits  po.%es8  in  severalty  certain  sovereign  powers, 
united  in  establishing  the  Constitution  of  the  United  States  and 
in  authorising  Congress  to  legislate,  for  certain  purposes,  with 
uationrtl  extent,  it  might  be  ai-gxicd,  from  this  fact  alone,  that 
the  national  municipal  law  is  the  legislative  will  of  each  several 
posses.sor  of  Stoic  power."  It  would  seem,  therefore,  that  the 
judicial  tribunals  under  tt;at  State  power  would  have  jurisdic- 


•  Ante,  §  402,  I, 


•  1  C«ll40im*«  Works,  p.  252. 
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tion  to  apply  the  national  law,  as  well  as  the  law  which  rests 
sokly  on  the  separate  (rescn'ed)  powers  of  that  State,  whenever 
the  persons  and  thing^t*  affecte<l  by  sucli  national  law  should 
bo  foxmd  within  the  territorial  fonun  of  their  jurisdiction. 

§  444.  Biit  in  establishing  the  Constitution  of  the  United 
States  and  in  so  exorcising  jwwer  jointly,  or  as  one  nation,  the 
people  of  the  United  States  have  created  a  Government  and  in- 
vested the  poweni  hold  by  them  jointly,  or  in  their  national  ca- 
pacity, in  that  Govemincnt ;  to  bo  exercised  by  the  three 
functions  of  sovereignty,  as  powers  originally  sovereign  in  its 
hands.*  Now,  in  order  that  the  judicial  function  of  the  national 
Government  in  reference  to  the  national  law  may  be  independent 
of  any  apj,  lication  of  tlmt  function  derived  from  the  State  powers, 
it  is  evident  that  the  national  Government  must  have  an  entire 
possession  or  exercise  of  such  judicial  power  as  is  requisite  for 
the  application  of  the  national  law,  and,  hence,  the  power,  at  its 
option,  of  exorcising  it  by  instnnnents  of  its  own  appointment. 

The  several  States  and  the  Government  of  the  United  States 
are  altogether  distinct  in  the  possession  of  their  legislative  or 
juridical  powers  over  the  action  of  private  poj-sons,  and  the  law 
(private  law)  proceeding  from  the.  one  must  be  judicially  ad- 
ministered indupcndently  of  the  judicial  function  held  by  tlie 
other.  Or,  if  the  laws  resting  on  the  powers  of  the  United 
States  and  the  laws  resting  on  the  powers  of  the  sevcnil  States 
may,  within  the  territorial  jurisdiction  of  a  State,  be  together 
administered  by  the  tribunals  of  either  one,  such  exercise  of  the 
judicial  power  must  bo  supposed  to  be  consistent  with  the  ad- 
mitted distribution  of  sovereign  power  between  the  two  sources 
of  law  which  is  evidenced  by  the  Constitution  of  the  United 
States. 

§  445.  An  exception  to  this  may  be  supposed  to  exist  imder 
the  chxm  in  the  second  section  of  the  third  Article,  wliich  de- 
scribes the  judicial  power,  vested  in  the  Supreme  Court  and 
such  inferior  courts  as  Congre&j  may  establish,  as  extending  to 
cases  between  certain  persons  ;  since  such  cases  may  involve 
the  determination  of  rights  and  obligations  as  legal  effects  origi- 

*  AttU,  §.  SCO. 
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nating  tinder,  or  created  hy  or  made  to  exist  hy  the  juridical 
exercise  of  State  powers.' 

But  there  is  not  here  any  actual  exception,  since,  by  this 
determination  of  the  extent  of  the  national  judicial  power,  the 
rule  "which  govci-ns  these  cases  only  l>eoome8  identified  in  an- 
thorittf  with  the  national  law,  though  it  may  have  originated  in 
the  juridical  will  of  one  of  the  States ;  and,  when  applied  in 
swell  a  case,  it  ttikcs  efifect  as,  or  may  ho  classified  under,  the 
<2^wsi-international  law  (a  part  of  the  national  law)  by  the 
character  of  the  perRons  tipon  whom  it  acts,  or  whose  rights  and 
ohligationa  it  determines.  The  nile  of  action  deteituining  the 
rights  and  obligations  of  private  persons  in  these  cases  is  stiU 
supposed  to  be  taken  by  the  national  judiciary  as  one  resting  on 
the  several  legislative  (juridical)  will  of  a  State.^ 

*  Anlf,  §§  m,  42D. 

»  Juaifbry  Oct  of  1780,  Mic  34,  1  8tat  at  Laijjc,  81,  Brightly'a  Digest,  792, 
a«4  cam  cii«d ;  1  Kwi'n  Conmi.  M2,  «ot«5.  Tho  rule  ttpjiUtM*  wiUi  partlcHlar  force 
whem  "  righw  of  poiwij  nni  prtiperty,"  or  mlleidmt  riahta,  nrtt  to  be  detwitunctl. 
S.  r.  Woi.*ow,  I  Gttlli*c.n,  18 ;  Mayer  r,  KoHlkjn>J,  4  Wn#U.  C.  C.  It  St9,  355  ;  Camp- 
bell c.  Clttudliis,  Patcni!'  C.  C.  it.  484.  The  fttjtlioriliM  ctm«i?  that  the  naiiniinl  ju- 
dtcicir;)'  wiU  tv^xA  tJic  State  «?o«rt*  oit  the  Xml  oxjiojitors  of  th«  St»t<!'«  l»vr  or  jurltiical 
will.  Sws  tho*d  nlwjvc.  nud  Elnicinlorf  r.  Tny'.or,  10  Whentoii.  159 ;  Mr.  Cby,  In 
<3n>ve«  r.  .*?l«ttgUt<r,  15  l*ctcr»,  4t!5;  Strntler  v.  Graham,  10  HownrJ,  8l',  9.1;  Dnsd 
Swti'd  ca.'Ms,  lu  liowartl,  452,  45y,  4Cri,  547,  557,  603.  But,  untew  thu  ardston  of 
the  cm>rt  li»  «ho  la#t-jiaitt«»£l  cn«c  Us  an  exception,  U  has  not  been  bclrl  either  that  the 
naUounl  jiuUciary  must  reganl  a  tlctiiiiow  of  a  Slate  court  in  rtforcijcrs  to  tho  samo 
facli  ttjiil  jwrwjitit*  a»  a  contritlting  t-!tpo»itiou  of  the  State  law  to  bo  applit-tl,  or  tliat  it 
will  ncttftit  the  lat«*t  tlcclMon  of  the  jjfata  court  (oowparcd  with  earlier  State  authori- 
tie#)  M  the  rtiliit;;  criterion  of  that  law. 

In  that  case,  the  Ju!»tlff«  who  wncnrred  in  tho  tkcloion  of  the  conrt  seem  to  have 
lield,  (with  Ch.  Jiwticc  Titncy,  p.45iJ,  ttt»tl  Mr.  Jti»tiec  KcUon,  p.  465,)  that  the  court  Iwlow 
(the  U.  .S. C.)  ontl  the  .'^lato  <^o«rt  <ia  15  Miiouri  II.  576,)  had  correctly  intcrjjrtatcd 
tlvc  Jaw  (j«r5(Uc.il  will}  of  the  State  in  mwh  cbj**.  Tho  4i«»t  nting  justices  (McLean, 
p.  547-557,  auti  Cmit*,  p.  504-<jO4,>  held  that  the  State  law  had  not  l>ecn  properly 
un4er«t<mi. 

n»i*  point  of  the  cft.«e  will  be  further  exanilnetl  herelnnAcr,  tut  a  qtiejitJon  uudler 
one  broiicl'  «*f  tJje  tioiafstie;  Sntcmatiaunl  law,  (trnds,  §  402 ;  2,)  But  it  way  be  noticed 
h'Sre  that,  in  Uic  State  wtrt,  tlia  two  concnrri;'.j{  JuttictJt  «eem  to  have  admitted  (with 
tb\!  other  jtut-;*,  Garobte,  C.  J-)  that  b<Jth  tlw  nrivuto  ini'inmtional  law  which,  a«  prevail- 
ing t\ttK>ng  natt>niitf  ».i«tAjtMtnUj-  obtain*  judlttbl  reengmiltiu  la  every  forum,  (««/«,  §  258,) 
{Mi4  <hev'trlitfr.Miisi$onri  if!U9>«up{forJ«4  avUllfarent  jtid^ueut;  that  they  expnfAitly  ba*<^ 
t^teir  doeUiim  on  that  f<i<f«i,  *4  de<;l<ilng  what  «wffy  does  or  doe«  not  require  from  «ha 
Btfiic,  thtf  »;wdiftl*sibinty  of  which  wa»  urged  ii»  tlwiaseond  chanter,  (§5  81-S5.)  and,  de- 
clarinjf  "  that  tlmcji  arc  not  m  they  were  when  Uie  fomjer  decmon*  on  the  #uhjw;t  wero 
made,"  they  derive  poiitiv'o  private  law  from  tlicir  pemoual  views  of  the  comiVy  obli- 
gations of  ih*  Stat**,  in  reference  to  tJjft  cxtental  action,  lej?l«latJve  and  political,  of 
oilier  Sl«tej  and  their  inhabitant*;  {15  Mlftwuri  IL  (582  ;  lU  Howard,  552.)  It  was 
in  reference  to  thc*o  "  fnndanient«l  principle*  of  prime  international  law,"  and  "  prin- 
ciple* of  univoreal  juriAprunlonce,"  that  Mr.  Juitico  Curlia  citiwclally  urged,  (pp.  594, 
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§  44G.  The  application  of  the  national  law  must,  on  the 
above  orgiiraent,  bo  tiltimately  determinable  by  the  national 
j".idiciar)' ;  ^et  it  has  bcjn  shown  that  of  necesnity  everj'  judicial 
officer  in  the  United  States  applies  the  Constitutionj  operating 
as  public  law,  in  recognizing  tlie  validity  of  any  rule  whicli  he 
may  apply  as  private  law ;  and  State  courts  are,  therefore, 
bound  to  apply  the  national  municipal  law,  at  least,  so  far  as  it 
is  public  law  j  but  of  this  application  the  national  judiciary 
must  be  regarded  as  the  supreme  or  final  arbiter,  ,  at  least,  in 
reference  to  the  action  of  private  persons,  and  with  those  limit- 
ations which  arise  from  tlie  manner  in  which  sovereign  power  is 
distributed  among  the  United  and  several  States.^ 

§  447.  But  though  certain  action  or  the  roktions  of  private 
perBons  in  certain  circumstances  of  natural  and  civil  condition, 
and  therefore  certain  classes  of  rights  and  obligations,  are  de- 
tennined  by  the  Constitution,  or  arc  determinable  by  the  kgis- 
lation  of  Congress,  and  thus  are  dependent  on  the  national  mu- 
nicipal law  and  subject  to  the  judicial  power  of  tho  United 
States,  yet,  if  the  legislative  (juridical)  will  of  a  several  State 
may  sustain  a  rule  in  reference  to  the  stime  action  or  relations 
of  private  persons,  such  a  rule  would  necessarily  be  applicable 
by  tribunals  holding  the  judicial  power  of  the  State.  And  it 
would  appear  that  sucli  a  judicial  enforcement  of  the  juridical 
will  of  the  State  will  not  derogate  from  any  of  the  functions  of 
the  national  Government  in  exercising  tho  national  powers,  the 
powers  belonging  to  the  United  States ;  if  it  is  admitted  that 

C02,  €03,)  tlint  tlie  tloctrine  of  the  State  court  ulioriltl  not  ho  tnkcn  a*  the  law  of  the 
State  nor  ha  npfiltc-c!  ««  part  of  the  private  iiiiernntiotml  law  of  tho  Uuitt^t)  Stated. 

Whpre  a  qtic^tiou  a«»es  xxndtt  tlwt  QM/«i(-5Ktcn»t»tlonal  law  which  h  ht  mihorit}/ 
IdentJfictl  veUh  the  imtloiiaj  will.  (««/<?,  §  402,  I.)  it  i*  evident  that  tho  ualionttl  jutUciaiy 
ii  not  to  follow  a«  iatcrnoUoual  rule  itleutifjcd  with  the  will  of  ftomo  one  of  tho  State* 
only.  Kor  this  rtajKiit,  npiiareutly,  it  ha«  been  Iwhl  that  the  local  law  of  a  State  I* 
not  10  bo  atlopied  in  the  constrtjctiou  t<f  coutract*  and  question*  wf  eomnwrclal  law. 
Swia  r.  T,v«wit  Peters,  1, 19 ;  Carpcnicr  c.  Trovidencc  In«.  Co.,  It>.  495,  511;  Uowau 
r.  Runnddi,  5  Howartl,  134;  Wataon  c.  Taqiley,  18  How.  520;  GloiKrc«tcr  Co. 
1',  YmjMfl^r,  2  Curti*  a'C.  822.  In  Droil  J5coii'«  caw,  19  How.  GIK5.  Mr.  Jt«tic« 
Curtis  helil,  that  there  were  ottejttioiu  of  «tati«  invoked  which,  nri*ing  cscliwlvely 
«'  under  the  Co«*lit«lion  and  law*  of  the  United  Stat*«»,  thi*  court,  under  the  Co'istl- 
tutitiu  and  laws  of  the  United  Stntc«.  has  the  rightful  authority  finally  to  decide." 

*  Anl«,  gg  a«J5-8G7.   Alania  p.  UuJiter,  I  Wheatoji,  340-3r»l. 
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the  rule  emanating  from  tlie  State  shall  never  intcrfci-c  with  the 
operation  of  that  which  emanates  from  tlie  national  powers, 

Unle}?s,  therefore,  the  powers  of  the  national  Government 
have  hecn,  in  tlie  Constitution,  declared  to  he  exclusive  in  ref- 
erence to  such  action,  or  the  exercise  of  a  like  power  by  a  State 
would  be  inconsistent  with  the  exerci-^e  of  the  powers  vested  in 
the  national  Government,  the  law  of  the  State,  1.  e.,  a  mle 
resting  for  its  authoniy  on  the  State's  seveml  share  of  power, 
might  be  applied  to  the  same  action  or  relations,  and,  neces- 
sarily, by  the  exercise  of  its  own  judicial  power.'  But  it 
is  to  be  observed,  that  no  rule  could  properly  be  thus  attributed 
to  the  legislative  (juridical)  will  of  the  State  unless  the  action 
or  relations  affected  by  it  exist  in  reference  to  circumstances 
which  would  have  been  within  the  actual  power  or  sovereignty 
of  the  State,  if  it  had  never  formed  one  of  the  United  States,  or 
had  become,  at  the  Kevolution,  and  continued  to  be  a  State 
holding  the  sum  of  sovereign  power ;  or,  (to  use  language  ap- 
propriate to  n  particular  view  of  the  national  histoiy)  circum- 
stances in  which  the  State  possessed  jurisdiction  "  originally"  or 
"  previous  to  the  Constitution."' 

In  order  that  the  powers  held  by  the  national  Government 
in  reference  to  any  action  or  relations  may  be  supreme  in  their 
nature,  it  must  have  the  power  of  making  the  national  judiciary 
the  supreme,  at  least,  if  not  the  exclusive  judicial  criterion  of 
the  legal  nature  of  «uch  action  or  relations.  But  if  Congress 
has  not  thus  made  the  national  judicial  power  the  exclusive  cri- 
terioUj'  the  State  courts  will,  in  the  case  supposed,  have  a  con- 

'  Hoiiiiton  p.  >roon%  5  Wlicnton,  2fl,  31;  Fox  v.  State  o"  Ohio,  5  IIow.n«l,  4J0, 
McLcui),  J.,  ciUsentiiiK,  a»  Jo  Mains  p.  St«t«  of'iUinol*,  H  How.  21,  involving  coiwttl- 
tiJliounUiy  .State  law  ptumtuu;;  iho  Bomting  of  fugUivo  slaveA,  (In  State  court,  EcJls 
r.  The  I'lifnltf,  4  S<:ommon'«  H.  JoS.)  whew  the  dwjUlon  of  the  isijpr.  Court  in  I'rJgg'a 
c«*c,  16  Peter**.  5.19,  ngainu  th«  vaHtUty  of  Stats  legislation  reganllng  fn;,'itive  slavca 
wa*aru«'4  t>A  (jutharity.  1  Kent'*  Camm.  ii8'J  -30G;  Curtis'  Comm.  §§  llU-l'i'i,  132- 
142;  T«!»J  c.  Kcltrin.  12  Ilowanl.  23i,  2.12. 

»  F«4<'rolj;t,  No.  m ;  Sforv'*  Q<>mm.  §§  1751-1754 ;  VLmin  v.  Hunter,  1  Wheaton, 
S37. 

»  TIi<!  «j»me-nntlJor5tlfts.  In  thowrjr,  tho  rtile  may  ho  that  Conffrot*  can  alrraya 
wako  tho  naUoual  jttn*tlicti*>n  excluitlva  in  cawia  whcra  there  wouW  otlierwiw  ho  a 
coj»c«m?nt  jurl*tl!oeiin.  But  ulnca  ihn  limit*  of  Mnsarnant  juri*.lit;t}on  are  hnnlly  dc- 
tmninahJo,  except  a*  caww  aris*  in  prACtiw,  tho  limit*  of  n  /mn4?y  exoluaivo  national 
jurJAtliotion  will  always  ho  uudotarmmed.   Com^iare  Kiwlo,  i>.  205,  nolo. 
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current  juristliction  with  the  national  judiciary,  though  applying 
a  nilc  resting  on  it«  own  Hovcreignty  and  identified  with  ita  own 
local  law.  And  it  might  bo  said  that  they  will  exorcise. co«cMr- 
r ant  judicial  power.  But,  strictly  spcahing,  it  ia  hero  the  legis- 
lative (juridical)  will  of  the  State  (exercised  by  its  three 
functions)  which  is  manifested  concurrently  with  the  national  le- 
gislative (juridical)  power,  (also  exercised  by  its  three  functions.) 

§  448.  Thus,  in  reference  to  ordinarj'  civil  relations,  the 
State  courts. may  have  concurrent  jurisdiction  to  enforce  certain 
obligations  or  maintain  certain  rights.  And,  even  in  reference 
to  action  which  is  the  subject  of  judicial  cognisance  as  being 
criminal  against  a  certain  political  sovereign,  it  has  been  held 
that  the  State  court  may  have  concurrent  jurisdiction  to  punish 
the  act  when  made  criminal  by  State  law,  even  though  a  de- 
finitive punitor)^  law  may  have  been  enacted  by  Congress.*  For, 
though  it  is  truly  said  that  criminal  jurisdiction  can  he.  exer- 
cised only  by  a  court  instituted  by  the  civil  power  which  lias 
declared  the  act  to  be  a  crime,  and  one  whoso  executive  may 
partlou  the  offence,*  the  act  may  be  against  the  declared  will  of 
each  possessor  of  power.  •  In  these  instances,  however,  the  com- 
patibility of  the  State  law  with  the  exercise  of  power  vested  iu 
the  national  Government  must  be  determinable  by  the  judicial 
power  of  the  United  States  invested  iu  their  properly  consti- 
tuted courts  ;  that  is  to  say,  the  national  judiciary  will  not  have 
a  superior  jurisdiction  to  the  Stiito  courts  in  reference  to  the 
application  of  the  rule  (private  law)  resting  on  the  will  of  the 
sevenil  State,  but  will  have  juristliction  (applying  the  Constitu- 
tion as  public  law)  to  decide  whether  the  application  of  the 
State  law  is  consistent  with  the  independent  exercise  of  the 
national  authority  in  reference  to  the  same  action  or  relations.' 

'  nou»toH  r.  aiwre.  5  WUeatou,  p.  26,  24,  34 ;  Teal  v.  FclSon,  12  ilowaivl,  2U, 
202:  Curt]*'  Comm.  §§  119-122.  Slate  laws  inmi*liiiig  the  offoiiw  of  tirc«latin« 
count^rfcii  cmn  of  Ujo  U.  S.  may  tw  enforced  on  tho  grotiuii  mmterfeiting  tljo 
coitt  of  the  U.  S.  a«d  circultttiuj,  sucli  com  an  diftUnct  oQcncejs.  tox  p,  Jjtale  &I'  Ohic», 
5  HewttJtd,  410;  State  f.  Tuff,  2  Bniky  S.  C.  lUy,  U  ;  Co!««iohw.  v.  KtiUcr,  8  Mot- 
calf,  315J ;  State  e.  Randall,  2  Aikitt**  Ilcp.  89;  1  Kcut's  C«miH.  338,  aiwi  404,  uotc, 

•  1  Kcj>tV  CoinHi.  403. 

»  KokwlUt,  Ko.  82;  Marthi  v.  Hunter,  I  Wheaton,  3  J0-351 ;  Cohens  v.  Virginia, 
0  Whctttan,  4 IS;  Sturgwr.  CrowHinshicldi. 4  Whcaton,  U>2;  b:or)'a  Coium.  §§  1731- 
1747 ;  Curtli"  Comm.  §§  115-119 ;  Dupouccau  on  Jur.  SO. 
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§  449.  It  18  evident  that  the  possession  or  enjoyment  of  in- 
dividual (iibsolutc')  rights,  as  incident  to  some  rcktions  between 
natuwl  jiersons,  must  be  detenniuablc  by  tlit  powers  of  civil  or 
criminal  jurisdiction  delegated  to  the  niitional  Government  for 
the  execution  of  specified  objects,  and  that,  tliercfore,  in  such, 
cases  the  judicial  power  of  the  United  States  must  be  supreme 
in  determining  the  jjossession  of  these  rights.  But  since  the 
po.s,se.'<sion  of  thee  rights  must  have  been  within  the  "  original," 
ordinary  or  gencml  jurisdiction  of  the  Sta+cj^,  independently  of 
the  fornuition  of  the  present  national  Constitution,  and  since  no 
general  }wwer  to  determine  the  possession  of  these  rights  has 
been  delegated  to  the  national  Government,'*  there  is  a  pre- 
sumption tliat  their  posse5U$ion  or  non-possession  is  now  de- 
pendent upon  the  juridical  will  of  the  State  in  which  tiie  pereons 
claiming  them  may  be  found. 

It  would  appear,  therefore,  that  the  judicial  power  of  the 
States,  at  least  in  applying  tlie  Constitution  as  public  law, 

i  vlways  be  concurrcntlv  exercised  wlierever  these  rii^htsarc 
clm'.  v.Hl.  (U"  denied ;  the  decision  made  in  the  exercise  of  that 
liOVivtf  being  subordinate  to  the  national  judiciary,  applying  the 
private  law  flerivcd  from  tlie  national  branch  of  powem  where 
the  question  is  made  under  such  law,  and  also  applying  the 
Constitution  as  public  law  to  determine  whether  the  rights  in 
question  are  dependent  on  the  powers  held  by  the  national  Gov- 
ernment. 

§  450.  Although  the  earlier  oases  show  a  difference  of  opinion 
on  this  topic,  these  principles  seem  to  have  been  recognized,  by 
a  great  weight  of  authority,  in  reference  to  the  right  of  personal 
liberty.  Thus,  in  ca.se8  of  enlistment  into  the  army  of  the 
United  States,  it  seems  now  to  be  settled  that  the  State  courts 
will,  under  halmaa  corpus,  or  by  the  writ  dchomme  rv2)Iefjiando, 
try  the  question  of  unlawful  imprisonment,  when  it  is  "  by  an 
ofticer  of  the  United  States,  by  color  or  under  pretext  of  the 
authority  of  the  United  States."  Kent  says,  that  the  question  in 
favor  of  a  concurrent  jurisdiction  in  such  mes  is  settled  in  the 


'  Ant*,  i  -iO. 
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State  of  Now  York,  and  that  "  there  has  been  a  suuilar  decision 
and  practice  hy  the  courts  of  other  States."'  , 
So  in  other  cases  of  the  deprivation  of  that  right  under  color 
or  pretext  of  tlic  autliority  of  the  United  Statee,  as  whore  per- 
sons have  been  dctainetl  under  suspicion  of  treason  against  the 
United  States,'  or  as  alien  enemies,'  or  for  vioktions  of  the  laws 
of  Congress,*  and  on  other  causes  of  imprisonment.'  So  the 
State  courts  have  issuetl  the  writ  of  Imhcaa  corjmsj  in  cases  of 
persons  detained  for  extradition  under  treaties  bct%^'ten  the 
United  States  and  foreign  governments.'  And  the  same  con- 
current jurisdiction  has  always  been  claimed  by  the  State  courts 
iu  cases  of  persons  detniued  or  conunitted  as  fugitives  from  jus- 
tice or  from  labor  under  the  authority  of  the  United  States.^ 

*  1  Kcnl'it  Comm.  401,  ancrin  the  matter  of  Stacy,  10  Johnson'ji  R,  S2».  In  the 
prfviiiUA  cajw  of  Ki"rjrt»s*>'».  *1  Jolina.  230,  Kent,  C.  J.,  was  of  ojiinion  ilmi  tlw  ,Sta»o 
cntirti  had  no  jwrisdictjoji  hy  hnhtnt  ctar/m*  wlicrvj  the  cJetcntton  wa.«  uu<ler  rttlor  nf  an- 
thitrity  of  the  t*,  S. ;  Thompf'n,  J.,  <lU«!Htin«:;  other  jiulsrea  wwervitig  the  qucAiioa 
a*  tlip  cnwj  w»»  tlerulctl  on  another  pTWiitl.  Commoaw,  r.  liamfiitt,  1 1  .Maw.  llep.  6S ; 
Cojnninnw.  r,  Ctishinff,  ihUl.  G7 ;  Goininonw.  p.  Murray,  4  lUnncy.  ;  CoJiiinonw.  r. 
Kov,  7  RarrV  II.  I*cnn«yl.  S«6;  C'arhon'«  caw,  7  Cowcn,  47;  Iv*r5>crt*"  c3»,  in  1.S09, 
wa*  nguiu»l  i«*uing  the  writ;  ,Scrf{«fant',«  CoMt  Law.  2S^;  2  Hall**  Ijt^  .loumal,  193. 

'  t,;oninionw,  r.  HoUonay,  5  Hinnry,  512,  the  power  to  tli»chargc  or  holi  to  hail 
clainicfl,  csitpt  whrre  tlcath  wotjUi  be  the  jsnnUhtnt  nl  under  the  stamtc. 
»  Case  of  Wk«ugt»!i,  n  Hall's  I*-»w  Jyurn.  32,  SIS  ;  5  of , -same,  ;U)l~S30. 

*  Caj*  of  J.«oph  Almtida,  Itx  .Marylan.!,  12  Xitc'  Wct.<ly  R«g.  115,  231.  Cases 
of  Ikxjth  and  Hycrafk,  (1H5*  ;•  3  Wjucon^in  U.  I. 

*  piirte  .Sorjicant,  hy  Tilghman,  C.  J.,  S  lltUl*  I-aw  Joiim.  20t»;  ivr parte  Pool 
ftml  othftr*,  N'at.  Intpll  X  .v.  10,  Dec.  U,  H*2l. 

'I"l4«!  earlier  cjwe*  are  uoxtA  here  fnJni  $cirs;cant*<  ('on»t.  Law,  p,  2S2-2S7 :  whera 
vXiti  the  ii|3!«!on  of  .Imlgc  Chtsve*  of  Sonth  Carolina,  in  Kx  jKtrin  .\mlrt!W"  IUjoJw,  1'2 
Kilf«'  W.  It  204,  tlSllt,)  a*  Bgaijjit  the  concurrmt  jurintlietion  i."»  n£!tc4. 

Whether  the  Istatc  cwirta  c««  inqtiiro  into  impriwnment*  orUcrcti  hy  the  Iloiim  of 
CongTcvi,  U  a  ciiu*4>tioj»  of  the  cxttut  of  the  jutUcial  i>owcr  m  conjpawi  with  privileges 
npcr»sary  to  the  iiuIcjKudcnt  cxcreiw  of  the  c«-ort|iinaio  legislative  function, 
\x.  4S7,  note. 

*  >Iei>t;*rr'*  caw,  wherw  the  prisoner  hail  been  committal  hy  a  U.  S.  Ul»tri';t  jnJgw, 
(Snprcuie  cotirt,  N.  V.,  15>"47,  KtlmomU.  J ,)  I  IJarbour,  24f ;  HcilUojjn's  ca^c,  where 
the  comiiiitment  wa*  hy  a  l*.  S.  con>wiit>i«>ner,  (*ame c^mrt,  If.lS,  Mitchell,  J.,)  I  l*arkcr» 
Crinjinal  lieport*,  42{>.    Bttt  compare  6  Opinions  of  U.  S.  At»*y  (teneral,  {>.  '2'4d. 

'  Commw,  r.  lioUoway,  (liilB,)2  S«rg,  and  U.iwlc,  805;  cit!W>  of  Ceorgp  Kirk,  Oct 
IMCi,  4  N.  Y.  I.egnl  Ohscrver,  450;  ctt.*«  of  Jowph  IkJt,  Dc?.  1S4S,  7  ol"  tame,  8, 
hcfuro  Juiige  K<!mo«tl»t,  X.  Y.  Supremo  Court;  ,Si)»t»*  ens*,  7  (?u»hing,  2Hj. 

Tlwa  litcisioun,  in  tlUicIa*  o{"c4wa,  which  maiHtnin  the  c!aimtts»i'«  jMiWewion  untie? 
the  net*  of  CangreM  tlo  not,  nfecfcrnrlly,  el«o  deny  this  ctjuct«r4"<?«t  jurisdiction  of  $t»ic 
cuurt«  to  innuitt)  int«i  the  Itt'itfttltie^^of  sht  n)*lntlttt«;xcr<;i*c«l  under  color  of  ihottt  acU, 
Such  |Kjwer  in  the  State  c^mrt*  $^iut  to  hn\*  Iwen  ttdmittcd  in  Wji^ht  i-.  Ueacon,  3 
Serjf.  R,ttj  llftwje.  62,  and  Jack  tu  i'fartiti,  12  Wendell,  311  end  U  WVuddl,  507,  wl.ei« 
*Jic  detention  wa»  justifjcil. 

In  Jcnkin*'  ca*«,  (t.therwhw  knovrnnn  the  Wilkwharrw  *lave  ca>e,)  in  l!!s»3,  ?  Wal- 
lace, jr.,  52C,  Judge  Urier  thu*  »tat«d  the  general  rule :  *•  lJul  State  courta  wul  judge« 
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§  451.  Tims  far,  in  considering  (in  tlio  last  two  sections) 
hy  whom  tlio  national  municipal  law  may  be  applied,  the  ques- 
tion of  concurrent  judicial  power  exercised  by  State  courts  has 
been  presented  as  Bubonlinate  to  that  of  concurrent  legislative 
(juridicjil)  State  power  as  manifested  by  it8  three  functions,  in- 
cluding the  judicial.  But  there  is  another  form  in  which  tho 
question  of  concurrent  judicial  power  arises  more  distinctly.* 

In  the  exposition  given,  in  the  second  chapter,  of  those  ele- 
mentary principles  which  take  effect  as  private  international  law, 
it  was  shown  that  tho  tribunals  of  one  national  jurisdiction  may 
recognize  the  effects  (rights  and  obligations)  created  by  lawa 
which  have  originated  in  the  juridical  will  of  a  foreign  pofisessor 
of  sovereign  power,  when  the  pereons  come  within  Ihnt  jurisdic- 
tion who  have  sustained  relations  caused  by  anterior  subjection 
to  those  laws.  By  applying  these  principles,  it  might  be  held, 
in  !nany  cases,  that  the  State  courts  would,  in  the  exercise  of 
the  judicial  power  of  the  several  States,  have  authority  to  en- 
force the  laws  of  Congress,  (criminal  laws,  perhaps,  being  ex- 
cepted,') when  the  persons  are  within  tlie  territorial  juriistliction 

have  no  i«<*cr,  xmler  n  haben*  corpu*,  to  review  or  nit  in  crMr  upon  the  j«'5>{nicnt  or 
process  ot  tilt!  jtidicMl  officers  of  the  Uii)te4  States  ncttrij;  within  tlio  jurjs<lti*tjoii  com- 
tHJiltii  t<J  ihcw,  M  Uaii  noHiciJittcjt  been  done;"  ajid  held  tlu»t  the  State  courti  hml  no 
conctirrtrMt  juriskUctJon  in  ihe*e  eajc.«;  applying  tlio  rule  milx  an  twuniption  that  tho 
law  of  ('«>iigtt:*i,  of  JS.'tO,  in  makiuj^  the  wnificate  of  a  coiRiniMioncr  or  a  jiulKo  of  the 
Unitcit  Slate*,  "cos'cliiftive  evidence  of  lite  rijjhl  of  the  person  or  per*<5iis  in  whi>«j 
favor  il  if  f{rante»i  to  rcroove  tuch  fiijrftive,"  and  forbidJing  «'  all  molcjitniion  of  »uch 
perM)ti  or  iH-rMinf  by  any  proccjt*  iMuaU  by  any  court,  j«'lgp,  K5.igi»tn»te,  or  olhrr  swrwa 
whorn'Oevcr,"  nnist"  be  teoojrti'W'J  constitutional  by  cvrry  State  couit ;  ilial  U,  at- 
stiined  tljai  the  officer*  wctv jmh'dal  and  were  ••acting  within  the  juHrdictloir,"  which 
might,  u(id<?r  tlic  Con»tilntion,  be  commils«H!  to  thoin.  Tho  original  warrant  for  tho 
arrest  of  a  ftpf:To  a*  «  fuijitivc  from  labi)r,  which  occajiioncd  Uio  conflict  of  jurisdiction 
ia  tlsis  ca»e,  hatl  htxn  mual  out  of  the  circuit  cofirt 

Jtxiife  Nelson,  in  hU  chanje  to  a  gran''  jur>-,  in  the  city  of  N'ew  TorJ:,  April,  1851. 
niatcUfoni'*  C.  C.  IC  p.  Cil,  denies  thai  tho  State  courU  may  'mu9  tho  vmt  tu  inquire 
into  the  le;iali:y  »>f  the  detention  under  color  of  thi,*  law,  either  on  the  ^ound  that 
»uch  dctnuiott  i«  not  warranted  by  Uic  »tatute,  or  that  tJje  »tatuto  is  ufK*>nstitutional ; 
«tyin|f,  "it  I*  obviotu  that  tha  cxi*tcnco  of  cith<^r  jiowcr  on  tho  part  of  th<J  Stutc  tri- 
bunr.U  would  be  Taial  to  iho  authority  of  the  Constitution,  laWjt,  and  trcatitis  of  tlio 
goitrral  guvcronwai."  rrferring  to  U,     r.  Peter*,  (01ra»tea/r»  ca«c,)  fi  Cratwh,  1 15. 

jSlid  quMtioij  whether  the  State  murw  ha^-o  uji*  power  of  c«ncnrrciitly  inqutriug 
lii'A'  the  caws*  <»f  *hu  ix'dm,  >#  <5!  j^inct  frotn  that  of  the  power  of  the  States  to  det^^r miuc 
eu  ebiru  «/  th»  ^t^uvr  e\i^his:ve}y  of  any  authority  exercised  under  lawi*  ol'Con- 
f^ffi^  ThR  iitata  la  «  and  juititUl  diwidion*  which  are  bajwd  on  such  a  view  tf  tho 
fuMt"  hiw  c»f  ihti  Unir.vt  arts  to  b?  noUeed  in  another  place. 

'  !tou«t(m  t  Moor?,  u  Whcaioo,  p.  :.'| ;  Curti**  Comm.  p.  171-175. 

'  Tld*  «le;!!cntB  qu«Mion  ha*  befn  the  subject  of  much  jurUtlcal  diM:u4ttion.  It  U 
not  ca»y  to  warthal  the  authoritiei.    In  favor  of  such  coacumal  jadidal  power  seem 
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of  the  Stato,  who,  under  those  laws,  have  acquired  rights  or 
iucurred  obligations. 

Tliat  exercise  of  judicial  power,  by  the  tribunals  of  any  one 
nation  applying  laws  in  a  forum  wherein  those  laws  have  no 
proper  territorial  extent,  was  derived  from  the  presumption  tlmt 
such  laws  are  jural,  and,  therefore,  presumptively  identified 
with  the  juridical  mil  of  the  supremo  power  in  the  forum,  from 
whose  apiwintmcnt  those  tribunals  derive  their  existence.  But 
in  laying  a  foimdation  for  the  exercise  of  judicial  power  by  a 
State  tribunid,  in  support  of  rights  and  obligations  arising  under 
the  national  municipal  law,  including  the  legislation  of  Congress, 
there  is  an  additional  reason  for  a  recognition,  on  the  part  of 
the  State  tribunals,  of  the  jural  character  of  that  legislation. 
This  is,  that  it  is  btyjed  upon  the  Constitution,  to  which  the 
people  of  each  State  is  a  consenting  or  constituent  party,  and  that 
the  laws  or  rules  of  action  comprehended  in  the  national  muni- 
cipal law  have  territorial  and  personal  extent  witliin  the  forum 
of  State  jurisdiction,  independently  of  the  principle  of  comity,, 
as  it  has  herein  Ixjforo  been  set  forth. 

§  452.  This  idea  appears  to  be  the  foundation  of  the  opinion 
of  Judge  Pktt,  dissenting  from  the  other  judges  of  the  Supreme 
Court  of  New  York,  in  Unitetl  States  v.  Lathrop,  17  Johnson, 
pp.  11-22 ;  in  which  he  refers  to  a  passage  in  No.  82  of  the 
Federalist,  by  Hamilton,  in  which  these  principles  of  a  universal 
jurisprudence  and  private  international  law  are  recognized  ;  I 
am  even  of  opinion  that  in  eveiy  case  in  which  they  [the  State 
courts]  were  not  expressly  exoludc<l  by  the  future  acts  of  the 
national  legislature,  they  will,  of  course,  take  cognizance  of  the 

to  Iw,  tUc  wnjoritj*  of  the  court  ia  Houston  r.  Moore,  5  Wbcaton,  1 ;  Kcdcralwt,  Ko.  S2 ; 
1  Kc«l,  35S-I00 ;  Rawlo  on  Goiurt.  ck  xx,  note ;  Judgo  I'btt,  dwaonting,  in  U.  S,  r. 
Latliroj*.  1  .John*.  K.  S  ;  Ilnckwultcr  r.  U.  S.,  11  Serg.  tuai  H«wlc,  1&6.  Agaiost  tha 
cxprcis*  of  imch  powrr,  Story  and  Joltjuton,  Jiwtic**,  duMmting,  in  Hoiuton  r.  Moor*, 
6  Whctttoji,  32,  47;  Stojy  Corwnj.  §  1751 ;  Story  J.,  in  Martin  v.  Hunter,  I  Whenton, 
337;  Con^inonw.  p.  Fecl.v,  VirgJnta  321 ;  Kly  r.  reck,  7  Conn.  It.  289;  U.  .S.  r. 
Ctunpiwll,  6  liaW's  Law  Joum.  113,  U.  i».  r.  I^thrqp,  17  John*. 5,  7,  a  suit  for  PcnnUy 
under  n<t  of  Congrtwa  conferring  jurtJtHction  on  State  conrt  In  If.  S.  p.  I>odfte,  U 
Jolinton,  on  lUo  bond  of  a  I'.  S,  collector,  wbcw  Jiurisdiction  was  gJtca  by  an  act  of 
Congre**  to  State  courts,  tl»  anil  waa  stutaiacd. 

comjuiriiKiu  of  totlioritJ**  in  Sergeant'*  Const.  Law.  ch.  27 ;  Rawle  on  Coast, 
ch.  20,  24 ;  1  Kc«l'»  Comm.  .W6-404,  Lect,  18;  Curtis'  Cowim.  §§  184-144. 
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causes  to  which  those  acts  may  givo  birth.  This  I  infer  from 
the  nature  of  judiciary  po\vor  and  from  the  general  genius  of  the 
system,  [i.  o.,  American  Constitution.]  The  judiciary  power  of 
every  government  looks  beyond  its  own  local  or  municipal  laws, 
and  in  civil  cases,  lays  hold  of  all  subjects  of  litigation  between 
parties  within  the  jurisdiction,  though  the  causes  of  dispute  are 
relative  to  the  laws  of  the  most  distant  part  of  the  globe.  Those 
of  Japan,  not  less  than  of  Now  York,  may  furnish  the  objects  of 
legal  discussion  to  our  courts.  When  in  addition  to  tliis  we 
consider  the  State  governments  and  the  national  Government, 
as  they  truly  ar  in  the  light  of  kindred  systems  and  aa  parts  of 
one  whole,  the  inference  seems,  to  be  conclusive,  that  the  State 
courta  would  have  a  concurrent  juristliction  in  all  cases  arising 
under  the  kws  of  the  Union,  where  it  wai  not  expressly  pro- 
hibited."» 

§  453.  The  general  principles  from  which  a  concurrent  juris- 
diction in  the  State  courts,  it  is  here  supposed,  may  bo  derived, 
would  apjjear  to  support  that  jurisdiction  over  persons  or 
tlilugs  within  the  territorial  limits  of  the  State  forum,  in  all 
cases.  But  it  seems  to  be  generally  admitted  that  the  con- 
current jutlicial  power  Is,  at  least,  applicable  where  the  action 
and  relations  aflected  by  the  national  law  are  such  as  "  origi- 
nally" or  "  previous  to  the  Constitution"  were  within  the  juris- 
diction of  the  State ;  that  is,  its  legislative  or  juridical  power, 
including  the  judicial  power  of  its  courts." 

§  454,  It  has  generally  been  admitted  that  not  every  grant 


*  And  ««  Sinrj'»  Comm.  §§  1751-1763 ;  Duponceau  on  Jorwd.  p.  20. 

1  Antc^  §  447;  1  Kcnf«  Comm.  307;  Curtis'  Comm.  119-122;  Storv'*  Cormn. 
§  1751,  ttijii  in  Mnrtin  e.  Utmter,  I  Whcaton,  337 ;  '*  and  it  cm  ouly  be  in  tliow  ciuas, 
whciv,  proriooi  tu  Uio  CoaftituUon,  St&to  tribtuinls  poM««««l  jiuiMicUon  independent 
of  naticnud  authority  that  the;  coo  ttow  coiutittttioui^ljr  exerciM  a  conctimnt  jurU- 
diction."  Kc«cntli«t,  No.  82,  "  JJut  thit  doctritvo  of  coocnmnt  juriidietJon  U  only 
clcariy  ftpplicabk  to  thooo  dewriptions  of  cauMs  of  which  the  State  coxutt  have  prions 
cognixanc«.  It  i»  not  cqoaUy  «rident  Ln  relation  to  cams  which  may  grow  out  of,  asd 
bo  peculiar  to,  tlio  ComtittitloD  to  bo  eatabUahed ;  for  not  to  allow  tho  State  courta  a 
right  of  juri)dicti.»Q  in  tfuch  cajcn,  can  hardly  be  ounnidered  as  the  abridgment  oT  a 
j>re-exi»Ui»g  authori^,"  cited  In  Steiy'i*  Cotmn.  §  1752.  In  aaotlwr  *6nt«nc«  ot  the 
mtatt  number  of  the  Kederalist  the  exprejsiou  is  lucd,  "  the  Sta^e  courta  wiU  rttaia  tlte 
juriidic^ion  they  now  hare  trnleas*  Sec 

Mon  of  the  opinions  which  arelsgaiajit  the  exercise  of  the  .State  power  in  ^«nforcing 
the  penal  iaw  of  the  V.  (<m/e,  p.  497,  note,)  may  have  been  based  oo  this  distinction. 
Compare  Curtis*  Comm.  §  137. 
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of  power  to  Congress  to  legislate,  in  rofercuco  to  certain  objects, 
requires  the  inference  tlmt  such  power  is  either  exclusive  or 
may  at  any  time  bo  made  so  by  Congress.*  In  some  of  the 
cases,  while  it  wjis  admitted  that  there  might  bo  a  legislative 
power  in  the  States  in  reference  to  many  subjects  which  the 
Constitution  places  within  the  reach  of  the  national  organ  of 
legislation,  it  has  been  further  held  that  the  actual  legislation  of 
Congress  precluded  the  operation  of  all  legislative  action  on  the 
part  of  the  States  in  reference  to  the  same  subject  matter."  The 
doctrine,  pushed  to  this  extent,  has  .sJways  been  very  generally 
disputed.  If  taken  literally  or  strictly,  there  can  be  no  such 
thing  as  concurrent  legislation,  even  if  it  can  be  said  that  there 
is  such  a  thing  as  concurrent  le^slativo  pvnver. 

But  whatever  may  be  the  true  doctrine  as  to  the  concurrent 
legislative  power,  the  principles  which  would  restrict  it  would 
not  liave  equal  force  in  limiting  the  concurrent  exercise  of  ju- 
dicial power  in  applying  mles  wliich,  having  derived  their  ex- 
istence from,  or  having  uriginated  in  the  nutiomii  branch  of 
powers  and  not  in  the  State's  powers,  may  still  be  assumed  by 
the  Stat«>'8  tribunals  to  be  identified  with  the  juridical'  will  of 
the  State. 

§  455.  If  the  States,  in  their  possession  of  sovereign  powers, 
can  hold  the  judicial  function,  in  any  degree,  w^ith  reference  to 
tlic  national  municipal  law,  yet,  on  the  other  hand,  in  consider- 
ing whether  their  courts  shall  exercise  it,  it  must  be  supposed, 
(since  there  is  no  provision  in  the  Constitution  of  the  United 
States  respecting  the  exercise  of  the  judicial  function  of  the 
States,)  that  the  States  may  coalino  the  jurisdiction  of  tribunals 
created  by  themselves  witliin  any  limits  they  may  see  fit.  They 

»  1  Kent,  388;  Ilwrttm  v.  Moore,  r>  \\'hcaton.  49. 

*  I  Kent's  Comm.  &'Jl ;  Story's  Comm.  §^  441-447;  Sturgca  p.  CrowuitulikW,  4 
\\Tii5atou,  193;  ijttmmboat  Co.  v.  Llvin^firton,  3  Cowcn,  714,  71G;  Jack  r.  MaKin,  12 
Wciiilcll,  817,318,320;  PriggP.  Pcmwylrania,  16  I*ctar»,  542,  agaiiwt  eoncurrtnt  Ic- 
IfiilnJivo  iwwor  in  tbo  Statca  relative  to  the  execution  of  tbo  coostltxitioiuil  provuion 
for  the  (Icitvery  of  fugitive  slaren,  held  bj  Justtc««  Stoty,  Daldwin,  Wayne,  and  McLean . 
Taney,  C.  J.,  ani  Jutttccs  'ntompMn  anti  Daniel,  tUiiwntinj^. 

'  'I1io  mo  of  juridtcat,  as  a  moro  compreheiutve  term  tnan  tefftetoHre,  must  bo  ad- 
mitted in  cxplaituu^  bow  tho  judicial  jioivcr  of  tho  States  may  bo  exerdsed  in  ref- 
erence to  action  and  relations  determined  by  tlia  national  branch  of  jwwen,  and  in 
rc>{>cct  to  which  tlio  Slato  couuot,  o?  has  not  cxcrcli«d  ita  legtilatiTe  power  concur- 
rently. 
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aiiglit  then  allow  their  judicial  officers  to  administer  only  that 
law  which  .rcst«  \\\}on  State  attthonty  solely,  or  restrict  thera 
from  exercising  juriudiction  in  applying  any  part  of  the  national 
law  or  some  si^ecific  part«  of  that  law  :*  though  the  State  courts 
vf  ould  still,  in  m\y  case,  or  was  above  fiaid,  he  obliged  to  apply 
the  national  law  go  far  a«  it  may  be  public  law  or  the  cvideuco 
of  |>o1itical  jKjwein  and  obligations. 

§  456.  But  if  the  above  ai^wment  derived  from  principle  i» 
correct,  tht  State  courts  will,  unless  expressly  prohibited  by  the 
State,  have  juristHction  to  apply  the  national  law  when  that 
law  affects  jrersons  and  things,  within  their  f(»rwm  of  jurisdiction, 
in  reference  to  circumstances  (tiction  and  relations)  which  would 
he  within  the  State's  legislative  or  juridical  power,  **  before  the 
Constitution,"  or,  if  the  present  national  or  fetlenvtivo  organiza- 
tion did  not  exist provided  the  State  courts  are  such  as  hold, 
or  are  invested  with,  the  onlinary  or  general  judicial  power  of 
the  State,  or  are  tribunals  "  proceeding  according  to  the  course 
of  common  law     or,  negatively,  are  not  courts  of  limited  or 

'  SerRCftnf*  Cotiit,  Iaw,  l*t  tA.  p.  2^7*;  Stoty*«  Comm.  8  17J>5 ;  I  Kc»t'«  C^mm. 
pj>.  4(KV-404,  p.  4«>2.  The  <l»ctrine  «*ini»  »o  W  acltnirtwl  thnt  Conj^prw*  fmmt 
cwmpsit  n  Stat»  court  to  entnrtain  jHriKllclJtm  in  any  taw Rotiwjfj  l)«wcy,  J.,  Sin**. 
Supwjnr  C.,  l#«w  tkportcr,  April,  1840,  W«nl  p.  JurnlUw ;  "The  tltwirJiw  mw  ».»,  lh»t 
Coj»j?re>*  cAnJtft!;  compel  it  State  court  to  tdke  nny  jttflniUetiiw.  But  vfhcre  tiws  State 
court  hoA  juriMtleticm  otherwUv,  it  It  m  oi^etAwn  to  iu  uxccutiiig  it  tUat  tha  rights 
iijrijw  under  a  «lnl«te  of  the  StAi«f«." 

HUiry,      in  Commfinw.  of  l'e«m,rW«nin»  10  Veiet*^  6H,  "«lnc6  tvtry 

.St«t«  is'  ptfrfbctly  comipctenl  and  ba*  the  esduitive  rifiUl  to  jptrjfcrlbe  the  wnwUc*  In 
>t»  own  jijfllcJnl  tr!btuwl^  limit  the  time  a«  wll  m  the  mmn  of  wtlren*,  ant!  t«  tleny 
juruxdictlcm  orcr  all  cam*  which  \\»  own  poUcv  m,\  it»  own  iftitiiuiious  either  prohttii't 
njf  dl«cwmlettP4ic«."  Mr,  .I»*tlc«  Mclean,  In  tho  mua  ca»<r,  p.  JMW,  oMimtuff  thfet  the 
Cf«v«fnor»  t^*  ihp  Statnit,  In  delivering  up  fugiiivt!!)  IVo»n  jtwtiea.  whan  dowandcd  hy  oihtur 
hiait%  \a  the  rnaHWtir  prwcriM  hy  tho  act  wf  Congret*  rtlaiing  to  *ttch  twrwnis  de- 
rive tlicl*  /xMPiT  in  tia  to  (tOtm  the  i'.  8.  and  not  Rwm  the  State,  my*^  "  Now,  If  Cmx- 
fUtvM  may  hy  kgi»latioo  r«{t»lrc  thl«  duty  to  ho  ptrfwmcd  hy  thu  htfjhwl  Stale  ofKc«r, 
may  tl>e>*  not,  on  the  dame  principle,  re*j'tire  ajiqjropriate  dull-?*  In  regard  to  the  «ir- 
Tvmicr  of  fttgitlveft  fn«»  lahor,  hy  otijw  State  officer*  ?  Ove?  tJ»e*e  tul^joet*  the  coii- 
Atitutioiuil  power  l»  the  «ame."  The  tijm,  *'  apjirttprintc  dutie*,"    ttpi«un?.ntly  uii«*t  iu 

Kcnw  of  duties  appropriate  to  the  fuitctione  hehl  hy  tho  State  a(Uccr<{  niUl  sh>ce,  ou 
pp.  SS7,  6Gi>,  t'udae  McLewi  tjmk*  of  t))C  State  offieem  to  whont  )w  refer*  m  being 
"judicial  offieent,  it  wotild  tattm  to  he  hl»  opluteo  cither  that  perwa*  clothed  wiiih  the 
judicial  fwtcti«»  of  tho  State  were  hwmd  to  ««crci*e  it,  to  cmrry  out  a  law  of  Cowgreju 
wlwn  require*!  hy  the  nationftJ  leginlatow!,  or  ehe  thai  by  nome  jirii»cinle  of  public  law 
«uch  person*  weVfl  bound  to  accept.  tl)<>  jmlicial  function  »fmvcd  from  t»c  Uuited  Slatwx;. 
Tftiwy,  C.  J.,  »«id  in  efl*e,  p.  S30,  "The  Stats  ottlcerit  montlofted  la  the  Jaw  are 
HO?  huuitd  to  exeunt*  the  dulien  impound  upow  thctn  hy  CmffteM,  H«le*»  they  choo«e 
to  do  Mt,  or  ore  rwjuiroti  by  n  kw  of  the  State;  and  Uw  Slate  leginletHtre  ha4)  the 
power,  if  it  think*  pn>pcr,  to  prohibit  them," 
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special  jttrifjtliction,  not  procccr^ing  accortUng  to  the  course  of 
common  Iaw,* 

§  457.  In  mxch  cnao  it  nmy  not  only  be  within  the  powers 
but  also  bo  within  the  duty  of  tlio  State  courts  to  apply  the 
national  law,  vyhcther  fotmd  in  the  Constitution  taking  effect 
m  private  law,  or  clerivetl  from  the  legislative  i>ower8  of  Con- 
gress.' 

*  Jtirifi^Sett'on  U  hero  caUe<!  gcnKMral  or  onljttftjry  in  rffcrence  to  the  jf^omiction  of 
tlic  jtttiical  fuuction  for  tJio  ciifeiwmttnt  of  Uie  enure  hoAy  of  rule*  whow  auihoriiy 
iviX4  au  the  jwritUcal  wlU  of  the  *ov«w5ftti  |>awcr,— tho  lave  of  the  land,  tlw  mwniclj»tii 
law.  Some  court*  hnv'mp;  $nivh  f^tvuml  or  onltnarv  juriwUctlett  way  ttUl  b*  Umiiwl  or 
luforior  cottrtJ^  in  ntfcreMcu  to  tin  fact  of  tJicIr  hoitUttip  thi*  ftjwctiott  in  nftil  for  »  llm- 
itwl  forum  or  gcojjrajihleal  j«ri#H{nJott,  a  tuWiviM-io  the  cniiro  tiorrJtorfal  ilomlnion 
of  ilie  j«,v«rel{{«ty,  who*e  law  they  apjily,  aai  in  nrferej^eo  to  tho  «xl)ttei«c«i  of  higher 
coiirl^  to  which  an  a^Kal  may  ho  ♦wkie  from  their  jH'Jgtnent*.  For  a  <U#thtctl'itt  of 
ttjch  court*,  iwe  KmjwV  l-f*«i!  e.  Kennwly,  5  Crtutcit,  ifej  Murray  Fitxjmtricli;,  17 
Wotidell,  mti  then  cite<I.  Thl»l,  in  rolying;  vn  ajudlcinl  ieviiiottj  the  jt»ri*- 
dlction  of  thU  ck4<*  of  courtJt  It  |jre4rt»mc4,  whilo  that  of  court*  of  iqwidnl  j«ri«dktJon 
mutt  ho  traced  hack  to  mnv  enaWlng  not  of  the  iiov«m>l|{«.  tea  Jowt*  e.  U<m,  I  John*. 
Cnw4,  20.  «»4  1  C«J»t«*  JL  Sa*.  tjoh?.  WclU  v.  Ncwkirk,  I  John*.  Cajw*,  228  i  Bloom 
If.  BimUck.  1  HiJt,  139.  Aiu\  cotnnaro  Clinton,  Senator,  b  Yftt**  ».  I^JuIug,  9  Joliwioo 
ri.  4SM.17. 

•  1  K<P«l'»  Centra.  3!i7~iOt);  Wurtl  e.  ^tm^  fJuj*.  Court  o*"  JiaiMt.  •,  Law  IloportJfr, 
Morelt,  1847. 

Ky  the  act  of  Congww,  of  12  M.  J  793.  |  3,  the  jiulgc*  of  th«  U.  S.  Circuit  anrt 
DUtricl  COTirt*  and  cmain  jwrwjw  thcrpio  ile*crihfiti  »»  "  any  msgiiiJrtite  of  it  county, 
city,  or  town  corijorat*."  nr«  auihorijusti  to  jwifwrm  otrrtain  act*  in  pcferentsu  to  \xrmm 
clttl»ic4  B*  ftigitinw  fitim  tal*iyr.    In  lVi«jr'<  cauw^  iC  I'ctcw*,  539,  the  tiuiwlka  «le- 
ciilc4  wn*  of  the  vnlltlity  of  a  finttttoof  PpHttftylvAttia  afltctlBg  }i«nwn*  to  whon*  iliat 
Itttv  of  Congrtrw  ftpjilitftl ;  and,  «*  }jre|»;»iwa»y  to  the  que»tioH  «  the  foros  of  the  Stn»«t 
taw,  the  c{uc*tlt>n  «rf  the  jwwcr  of  Congrcw  and  tho  eoBjitilutimtnllty  of  the  law  of  I79S 
wa»  c:tiiiinin«Ml.  To  thU  extent,  of  iwoc^nblng  the  jwwer  of  CtjuittuM*  and  5l»  Inivlng 
Ikww  oxerchied  in  wwh  «  manner  a*  to  t>scludo  ihp  o»8rat»o»  of  Sia»«  Icjfl  Nation,  (nntt, 
§  •152,)  the  cojwtiituionaljty  of  th#  law  of  1793  wa«  aftlnned   Uitdvr  the  clrcummanccJ 
of  tlial  ca*e,  no  right,  jwwcr,  or  autlwrity  derivtsii  fVwn  any  «tch  "  State  majjUtrate** 
wa*  clainmi  for  or  reiictj  ui>on  hy  any  of  the  particR.  The  only  memlxfM  of  the  ctmrt 
who,  in  their  jwiveral  oj>lnlon*»  nrfcr  to  the  action  of  "  Stato  tnagiiMrates"  a«»dor  the  act 
wens  air.  Jtwtice  Slorj",  delivering  the  Opinion  of  tho  Court,  p.  (522,  and  lavln^,  that 
tho  eoiutitutionality  of  the  act,in  it«  tcadinf  proviuon*^  wai!      frain  reaMuahle  doubt 
or  diflkuliy  "  with  tho  exception  of  tlin  part  which  confer  aalhorffy  on  Stato  tnafjls- 
trntejs"  hut  that  no  dwiht  wa*  (tint«srtai«cd  that  they  ntight,  if  they  cho*«,  nserwiw  that 
authority,  unlcn*  frolnhiied  by  .Statu  IcgUlatiim  j  Chief  Juntic©  Taney,  p.  630.  wyiwg, 
"  '1  ho  StBt«  dSic^nt  Hjentioned  are  not  bouml  to  execuio  the  dutie*  ImpoMsd  upat  thcwi 
hy  C«ttgre*«,  unlc*»  they  choo«!  to  do  «o,  or  ore  required  to  do  m  hy  tho       of  the 
Slate ;  and  the  State  Icgiilaturo  ha«  tho  jiower,  If  it  llilnks  proper,  to'  projilMt  thero 
ftjvd  ilr.  .hwiko  Mclxan,  p.  COi,  t»<15,  who,  altMJC,  held  that  llw  duty  ujight  l«  ini- 
pOMtd  on  the  State  o(Scer4  hy  Cungtx!««. 

Kut  it  wot^ld  Bj*pear,  from  tiwity  tiling  «aid  hy  the  Justice*  on  thl*  jwliit,  that  they 
held  that,  whatever  power  »h«uld  ha  exorcl*sd  hy  tlio  Jstato  dSicvrs  in  tho  «up|>oi»cd 
caie*,  would  he  the  cojwurrcnl  Jmlkiiil  jwwer  of  tlie  State. 

Tl»c  author  tnay  rea^onnhly  he»ltat«  in  niakini;;  tlihi  aMerlion,  in  view  of  tha  opinion 
of  the  Supremo  Court  of  MfawachiuKitt*,  pronounced  hy  Chief  Justice  Shaw,  in  Sim»  caw, 
7  Cu*hi«g»  2«3,  who,  ttftcr  notJclnff,  p.  302,  that  it  had  in  that  hum  twen  "ijwi«led  that 
the  C^mmiMioncr,  hcfowj  whmu  the  petitioner  (tho  fugitive]  had  heen  hrought,  U  in 
tlie  cserciw  of  judicial  i»owcw  not  warranted  hy  tho  Conniituiion  hecauw  uol  comuiU- 
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§  458.  Thiie  concurrent  judicial  power  in  the  State  coiirts 
woiilci,  it  will  be  noticed,  lie  limited,  even  while  applying  a  rule 
of  the  national  municipal  law,  by  the  eame  i)olitical  conditions 
wMoh  limit  their  judicial  function  in  the  application  of  local 
law.  It  will  bo  operative  only  within  the  limit«i  of  the  Stato, 
whether  the  law  applied  is  derived  from  the  juridical  authority 
of  the  United  States  or  from  that  of  the  State.  It  i»  the  ju- 
dicial function  of  the  United  States  only,  which  is  equally  au- 
thoritative in  all  parts  of  the  dominion  of  the  people  of  the 
Unitetl  States,'  and  that  this  function  cannot  bo  exercised  by 
the  Stiite  court  is  a  proposition  directly  deducible  from  the 
Constitution,  and  there  is  no  judicial  decision  which  attempts 
to  support  a  contrary  doctrine.' 

Wttm  thfesc  nticesRarj'  limitations  of  the  extent  of  State  ju- 
6mix\  pu^vci,  {h^  mlo  of  action  which  they  thus  concurrently 
&2iply  mil,  aJj hough  the  saiac,  in  its  origin  and  in  its  purpose 

•ior^ri  n»  ft.  jmlg*,  nor  liolclfng  hit  ofE»;j  thiring  gootl  bplmnoy,"  «rgwctl  that  Con- 
gxvMt  in  tbc  act  1793,  Yitatufcstiy  did  not  4c«m  Uint  iho  action  of  tlto  State 
mnjjlirtyKte*  wtnild  ho  jtttUda}  In  the  pwHts**;  nntj,  In  refcrrittR  totho  caiS!*  arinJng 
xmAet  tlint  law  nt  ttutainiug  tliis  doctrine,  elwd  the  abovo  opiinion  of  Ithc  Sttprcmo 
Ctmrtef  U.  S.  at  mo*t  condtwlfc,  adtllng,  p.  308,  "In  tho  only  partieuW  5n 
wbidi  Hit  ooiwiltutioaality  of  tlic  kw  of  Coiygrcu,  of  Sent.  1850,  U  now  called  in 
qucirtJon,  that  of  179S  wn*  obnoxioa*  to  the  same  objcetioiM^  that  of  nnthorking  a 
tttmtyajry  procoeding  b«for«  offioent  and  mR^ttsntca  not  qualiftcd  under  the  CouisU- 
ttjtion  to  ftxercinc  tlte  judicial  jwwcr  of  the  general  GtwcmmTOt." 

The  »anie  view  of  the  point  dwtdcd  In  l'rig|r'»  caw  Mwmt  to  Uave  been  ttdopt<nl  by 
Judge  Xel«»»,  in  hU  charge  to  tJte  grand  jury,  lUaWliforf'*  Ctr.  II.  618 ;  nlludiwg 
to  tbe  oljjcclcd  uncoicwtitulionallly  of  tlic  law  of  I8S0  in  It*  grant  of  powew  to  the 
U.  S.  Coi«ml«tlo»er8 ;  "  It  i«  MtfRdent  a4«wer  to  tJtli»  mgjiojstion  thai  the  lamo  power 
wft»  cunferrtwl  up«HJ  State  tnaglsiratc*  by  tl»e  act  of  1793,  and  which,  in  tlie  caie  of 
Prlgg,  wtt*  held  to  be  c«n»tit«tional  by  the  only  tribunal  competent  under  thts  Con»li- 
ttJtion  to  decide  that  t;tu««llon.  Ko  doubt  wa*  entertained  by  any  of  the  judge*  in  that 
cmo  tliat  thcjie  mngittratc*  had  power  to  act,  if  not  forbidden  by  tlie  State  author- 
iiie*-*' 

It  sectti*  to  have  been  amimcd,  by  tho*e  authorJtie*,  tlmt  the  court  in  Prigg**  ca«s 
!ntende<I  to  »anctioa  the  »pplic«tlt»n  of  the  law  of  179S,  by  iomo  pewojui  who  could 
neither  bold  the  judicial  jnnwer  of  the  U.  8.,  (txj^i  §t  4W,)  »or  cxercinc  the  (oncttmnt 
jutliemt  j«owtr  of  n  State,  (atfte^  $  456.)  It  will,  in  a  later  iwrtion  of  tlil*  work,  be  urged 
that  ikU  Miutnjiiim  it  unwarrantable:  t«t,  becAuta  it  U,  at  Itm^t,  dmnbtfut  whetlter  the 
action  «f  any  «ttch  jwrwn  under  that  law  wa«  involnd  in  mv  of  t}»e  earlier  ca*ftR 
which  wm  approved  by  the  court  In  I'riag**  ca»e,  (16  Peters',  02l,)  and  the  court  dw!« 
not  othcrwi*«  define  the  "Stale  niagi^tratcji,"  who«j  action  it  tsuictions;  ami,  2d,  I>e- 
cause  the  oanrt  in  tliat  case  epealw  of  eucli  action  only  fes  ft«  exercn»  otjitiKdnl  i>owcr. 

*'  Hwt  Judge  Crawfonl,  wf  the  Sujjremn  Court  of  Wlwonsin,  in  tlie  matter  of  Ikoth, 
3  Vfi«<*'jn«in  lU  p.  SI,  82,  di*ventlng  from  the  m'^jnritT  (<(  lUo  court  in  respect  to  the 
c.mftJrork'nBii'*)'  of  the  lay*  <'f  18fiO,  ftrcnw  to  hftp^h^>ld  f  'j.it,  in  maintaining  the  action 
jit'3W'ijifti;;:'«trfctc*  timlrtt  ili«j  mw  i>r  ITH.H,  and  of  I?.  ?i  C4«nmi»Alot>cr*  under  'Jiat  of 
J»5<,;u,  tbt  fi'.xJHne  '*  involvifrd,  that  they  may  t'onstitatlcmtaly  excreifco  jtidicbl  power 
dtrr.'C't  from  the  Liml«d  State*. 
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or  direct  effect  on  private  persona,  as  that  applied  by  the  na^ 
tional  judiciary^  ho  easentially  local  in  its  authority  and  teni- 
torial  jurisdiction,  and  equivalent  to  a  law  derived  Irom  a  dif- 
ferent political  source,  tkit  is,  to  a  local  municipal  law.  This 
will  certainly  bis  bo  if,  on  the  authorities,  tliis  concurrent  appli- 
cation of  a  national  law  by  the  State's  judicial  power  is  to  be 
limited  to  cases  where  the  action  and  relations  affected  are  such 
as  were  "  originally"  within  the  juridical  jKjwer  of  the  State,  or 
such  as  may  be  within  the  concurrent  legislative  (juridical) 
power  of  the  State,  according  to  the  standard  aljready  stated  in 
considering  the  extent  of  that  power. 

§  459,  Though  it  should  be  admitted  that  a  rule  in  reference 
to  certain  action  and  relations  is  supported  both  by  the  juridical 
authority  of  a  State  and  that  of  the  United  States,  and,  there- 
fore, as  above  held,  may  be  applied  by  the  judicial  j^w^r  ema- 
nating from  either  j  yet,  since  it  is  supposed  that  the  Consti- 
tution assigns  the  power  over  such  action  and  relatioiis  t<;  the 
national  Government,  the  judicial  power  of  the  State  in  this 
case  of  its  concurrent  exercise  must  be  subject  to  that  of  the 
United  Stotea. 

The  judgment  of  the  State  court,  applying  the  national  law 
in  reference  to  such  action,  must  always  be  subject  to  the  na- 
tional judiciary,*  and  if  the  law  involved  criminal  punishment, 
the  sentence  of  the  State  court  might  properly,  it  would  seem, 
bo  annulled  by  the  pardoning  power  of  the  national  executive." 
In  this  instance  the  national  judiciary  would  control  the  State 
judiciary  in  the  application  of  private  law :  not,  as  in  the  instance 
before  mentioned,  (§  448,)  control  the  juridical  action  of  the 
State  by  applying  the  Constitution  as  public  law. 

§  460.  With  the  consent  of  the  State,  from  wliich  they  derive 
their  existence  and  legal  personality,  and  subject  to  the  control  of 
the  judicial  power  vested  in  the  national  Government,  the  State 

»  Martin  p.  Hunter,  1  Wlteaton,  337,  853;  Federallut,  No.  83;  I  Kent'n  Comm. 
820,  396,  397 ;  Const.  Art.  111.  tee.  2,  1.  "Tlici  .indid&J  power  »M\  exteoA  to  «U 
me«  in  law  and  equity,  niWng  uadcr  thU  Constiltttloi*,  tl»e  lawsof  tlio  United  Statea, 
and  tmntleji  madft,  or  which  uliaU  bo  made  under  tlwJr  autliority." 

*  See  tbo  difficultie*  s»gn;e<!«d  a*  to  ooneurrent  criminal  Jurisdictioo,  I  Kent's 
Comm.  404 ;  Mattiton  v.  tho  Slate,  8  liH*»onri  K.  301. 
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courts  might,  it  would  appear,  bo  invested  with  the  judicial 
power  of  tfte  United  Statea  in  reference  to  persons  and  things 
within  the  limits  of  their  State  jurisdictions  and  be  considered 
inferior  courts,  such  as  are  mentioned  in  the  first  section  of  the 
third  Article  of  the  Constitution  j  if  the  tenure  of  office  by  the 
judges  of  all  courts  holding  tlie  judicial  power  of  the  United 
8t{»tC8  were  not  so  prescribed  as  to  be  inconsistent  witfi  its  in- 
vestiture in  persons  known  or  described  as  representatives  of 
State  powers.*  A  person  holding  the  judicial  power  of  a  State 
might,  apparently,  be  also  appointetl,  in  the  manner  prescribed 
in  the  Constitution,  a  judge  of  one  of  those  courts  in  which  the 
judicial  power  of  the  United  States  is  to  be  invested  ;  in  which 
case  there  would  be  two  sepamte  tribunals  representcfl  in  his 
pej-son.  But  if  the  judicial  power  of  the  United  States  should 
be  conferred  oa  a  person  only  in  virtue  of  his  official  character 
dcfi'y/4  from  the  Btate,  or  r.«  being  a  State  officer,  his  tenure  of 
that  judicial  |x>wer  wimid  be  depeudenfc  on  the  will  of  the  State. 
-Therefore,  State  judicial  officers  or  niagistmtes  cannot,  as  such, 
or  in  their  public  capacity,  hold  the  judicial  power  of  the  United 
States  to  apply  the  national  municipal  law.* 

§  461.  According  to  the  first  section  of  the  third  Article, 
the  judicial  power  of  the  United  States,  whatever  that  may  be, 
is  to  l>e  invested  "  in  one  Supremo  Court  and  in  such  inferior 
courts  as  Congress  may  ordain  and  establish."  Judges  of  the 
Supremo  Court  must,  accortling  to  the  second  section  of  the 
second  Article,  be  apijointed  by  the  President  and  Senate,  By 

'  Art.  III.  sect  I.  "  TUo  jiultoial  power  of  tlw  United  State*  nJioU  be  vested  in 
one  jtipreme  court  and  in  iwh  tnfcrinr  caivcts  aa  tlio  Coa^tofS  may  from  timo  to  timo 
ontniu  and  cjrtabllih.  TIio  ji^dg«tt  liuilt  of  the  su{]reme  and  inferior  courts  nhall  Hold 
tiiclr  ofBwi  duriJJg  gocd  Wmvior,  n«d  idtaU,  ot  «tatcd  times,  rocci'-o  for  their  wrviwa 
n  com]>eiMa.tion,  vmch  alinlt  itol  bo  ditninUhed  during  tltelr  coutluuttuce  ia  olSce." 
Art  11.  stKt,  2,  (of  tlte  of  tUe  l»rD*idcijt)  itarOiif.  2.    "      «ltall  uoHUimto  imd, 

by  aad  with  tbo  twlvico  «»d  coiucnt  of  tJje  .Scnotc,  shaW  8p[xiint  ajubajtttidMra,  otiier 
public  nimi«tcr#,  oitd  foiwuU,  judge*  of  tl»c  supreme  ttaxixt,  aad  ell  other  oiSocrs  of  the 
Uuite^l  iixtuns  wh(m  niipointmont^  tiro  not  herein  otherwuo  providcxi  for,  and  which 
dtall  Iws  e,<tabll*l>cd  f»y  law.  Hut  the  Con^*t  may,  by  law,  vest  the  nppoiwtnient,  of 
such  ittfcrior  ofBcit*  a»  they  think  projwr,  ia  tlie  I*r«u»idaHt  alone,  In  t]je  court*  of  law, 
ct  Itt  the  head*  of  dopftrttocnt*." 

»  }iimia  V.  Hunter,  1  YVhe«to«,  SSO.  Story  J.  Congrew  aumot  ve«t  any  portion 
of  the  judicial  power  of  ii\<t  L'nited  State*  except  in  eotirt*  ordained  and  ejitabli«iftfj  by 
it*clf."  .Storj'V  Comm.  g  ITSSj  I  Kcnl'a  Conuu.  m  {  ca*e  of  Almeida,  from  12  Nilea' 
W.  K.  115,  218;  i'l-ol  and  others,  from  Nat.  Intclllgoncer,  Nov.  10,  and  Dec  11,  1821, 
cited  in  Sergeant's  Couitlitutional  Law,  l«t  ed  274. 
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the  various  nets  relative  to  the  national  judiciary  the  judges  of 
tlie  Supreme  Court  are  severally  the  judgea  of  the  different  Circuit 
Courts,  the  highest  of  the  courts  inferior  to  the  Supreme  Court. 
The  Circuit  Courts  and  the  Supreme  Court  being  distinct  in 
their  jurisdiction,  although  the  same  persons  are  judges  in  each,' 
The  judges  of  the  District  Courts  have  heen  appointed  in  like 
manner  by  the  President  and  Senate  ;  though,  according  to  the 
lo.nguagc  of  the  second  section  of  the  second  Article,  they  might 
be  otherwise  appointed.  The  judges  of  these  courts  are  imder- 
stood  to  hold  office  according  to  the  terms  of  the  first  section  of 
the  third  Article, — "  The  judges  both  of  the  supreme  and  infe- 
rior courts  shall  hold  their  offices  during  good  behavior,  and 
shall,  at  stated  times,  receive  for  their  services  a  comiKjnsation, 
which  shall  not  be  diminished  during  their  continuance  in  of- 
fice/" 

§  4t)2.  If  the  jiylicial  power  of  a  state  is  exercised  only  when 
its  kwa  u?e  appliod  by  pomiifj  liaving  the  name  otjudtje  or  Jtt- 
dicial  offiv-iT,  performing  thou*  duties  with  that  style  and . 
manner  which  includes  times,  terms,  and  places  of  action  pub- 
licly det«:imined,  with  a  i>ermanent  record  by  subordinate  offi- 
cers of  that  application  in  its  details,  accessible  to  public  in- 
spection, it  may  bo  said  that  the  judicial  ^wwer  of  the  United 
States  has  been  vested  by  Congi-ess  only  in  courts  whose  judges 
hold  their  office  according  to  the  constitutional  requirements. 
But  if  the  nature  of  the  judicial  power  is  independent  of  the 
name  or  title  of  the  official  person  exercising  it,  the  times  and 
places  in  which  it  is  exercisctl,  and  the  degree  of  solemnity  with 
which  it  is  surrounded,  tlidro  is  a  question  of  the  comparative  ex- 
tent of  that  power  wliich,  in  the  Constitt'tion,  is  called  the 
Judicml  power  of  the  United  States.  Or,  in  other  words,  it 
being  supposed  that  there  is  an  atimuiistrative  or  ministerial 
application  of  the  national  municipal  law,  as  well  as  a  judicial 
one,  the  inquir)'  must  bo  made,  how  far  the  administration  of 
the  national  municipal  law  can  be  intrusted  to  persons  who  are 
not  judges  of  courts,  holding  office  with  the  constitutional  quali- 
fication. 

*  Brigiitly**  Digest,  p.  124-120.  See  note  on  the  oppowto  page. 
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This  inquiry  ie  distinct  from  fchat  question  of  the  application, 
by  State  judiciai  officers,  of  the  national  municipal  law  which 
h&B  already  hcen  consideitjd. 

§  463.  In  every  state  wherein  t  ^  three  ftmctions  of  sov- 
ereignty arc  (lividecl  or  sepamtely  invested,  those  who  cxcrciso 
the  esciiutive  and  legislative  functions  have  a  power  of  applying 
the  exiatiog  law  as  a  coercive  rule  for  private  persons  j  tlunigh  it 
is  herein  supposed  that,  in  a  state  wherein  this  division  of  func- 
tions has  a  constitutional  chamctcr  and  the  Government  exists 
under  law,  the  limits  of  the  power  so  exercisetl  must  bo  subor- 
dinate to  the  review  of  th(^o  who  hold  the  judicial  function.' 

In  every  state  wherein  the  administration  of  justice  is  dis- 
tinguished from  the  arbitrary  exercise  of  political  power,'  the  ex- 
ercise of  the  judicial  function  by  courts  or  judges  lias  required 
the  concurrence  of  officers  holding  a  kind  of  ijowcr  which,  ac- 
cording to  the  use  of  terms  among  such  states,  is  rather  admin- 
istrative or  mini*$terial  in  iin  nature  than  judicial ;  though  aux- 
iliary or  anciilary  to  the  <xx<:i<asc  of  judicial  jiowor  by  others. 
Those  who,  under  the  Govmiment  of  tJie  United  States,  exer- 
cit*e  a  di.«K;retion  thus  ancillary  to  that  of  the  courts,  or  of  the 
judges  holding  the  judicial  power  of  the  United  States,  suay, 
undoubtedly,  hold  their  office  otherwise  than  in  the  maimer 
prescribctl  for  tlnosc  judgca,  "without  any  violation  of  the  Consti- 
tution. Since,  wherever  law  i.H  applied  imdcr  political  autliority 
to  detennine  the  action  of  private  persons,  there  is  a  greater  or 
less  exercise  of  judgment  on  the  part  of  some  one  invested  with 
public  authority,  it  is  not  always  easy  to  distinguish  tlie  ad- 
ministrative from  the  judicial  power,  or  this  latter  from  that 
ancillary  ministerial  jwwer  which  is  connected  with  it.  It  is  a 
question  of  public  law,  and  the  lino  of  sepamtion  will  be  differ- 
ently placed  in  states  having  different,  political  constitutions,' 
The  rule  of  discrimination  imder  the  American  Constitution 
must  be  found  in  the  tisagca  of  states  wherein  the  functions  of 

'  /-3T.  Bat  <*«  lc*««e  of  Livin^ton  r.  Moore,  7  Petcw,  BiG-fAO,  nu<l  p.  C6S, 
in  Api>cmUx ;  2  BrockeaborcngU**  IL  479,  480. 

*  Vti  UiIj*  fubjecl «««  Bowyer'*  U«»ve«wl  Public  I^w,  ch.  jusv. 
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Boveroignty  are  dividetl,  and  eapccially  in  the  antecedent  usages 
of  England,  where  they  have  tho  character  cf  common  law. 

§  464-  An  ordinary  definition  of  the  term  judicial^  is  given 
by  connectmg  it  with  the  existence  of  some  judge  or  court ;  a 
jiuHcial  act  is  said  to  be  one  exercised  or  |>erformed  by  a  judge 
or  court.  But  the  question  here  being  whether  the  act  to  bo 
Ijcrfoniicd  under  the  authority  of  the  United  States  is  that  ju- 
dicial fK>wer  of  tho  United  States  which  may  bo  vested  only  in 
a  court  whose  judges  hold  office  in  accordance  -with  the  consti- 
tutional requirement,  tho  term  judicial  mast  be  defined  with- 
out reference  to  the  public  character  or  quality  of  the  perrion 
perfonning  tho  act :  for  his  capacity  is  to  be  determined  by  the 
intrinsic  nature  of  the  act,  not  the  nature  of  the  act  by  the 
quality  of  the  jKJtBon.'  A  judicial  act  must,  firom  the  nature  of 
law,  1)6  one  in  whicli  the  coercive  authority  of  the  law  is  made 
manifest — not  in  the  original  creation  of  rights  and  obligations 
Ixjtween  private  persona,  but  >n  giving  them  leal  force  by  ancil- 
I'lry  rigiiti*  or  legal  remedica  It  is  an  act  of  judgment  or  deci- 
sion having  reference  to  the  elements  <ji  Juriadicticm — a  coercive 
superior,  and  a  certain  get^raphical  territory  fiTjd  its  inhabitants.* 
Not  every  act  done  by  a  public  ofiicer  in  roferonce  to  the  ex- 
istence of  a  law  is  a  judicial  act,  or  judgment ;  othet^'ise  the 
whole  mechanism  of  a  rejmblican  or  constitutional  Government^ 
might  he  called  judicial.  In  interi)rcting  the  Constitution,  as 
before  shown,  the  previous  juridical  use  of  words  by  the  pos- 
sessors of  sovereign  power  who  est^ablished  the  Constitution  must 
be  referretl  to  ;  and,  as  used  by  them  in  the  teelmicai  language 
of  English  common  law,  a  judgment  or  judicial  act  not  only  im- 
plies a  law  and  persons  to  be  affected  by  it,  but  a  suspension  or 
determination  of  that  ordinary  choice  of  action  which  those  per- 
sons ujight  have  had  in  relation  to  it,*  and  a  coercive  per- 
fonnance  or  allowance,  in  reference  to  some  limited  territorial 

*  3  IJl,  Cumro,  23.  "A  court  u  defined  to  bo  6  pkco  vhwa  justice  u  judicially 
ndminljtctfvd notJng  Co,  Litt.  C8.  Here  tbe  m«mir^»  tx?  Jc^idalfy'mxat  be  mtctr- 
taitjcd  M  jpwJiinlttory  to  that  of  cotrri  trjudfft., 

»  Anky  §  2tl .  '  Ai^ti,  ijS  S57-S64. 

*  That  l-f,  to  fixcrdiw  the  nattuml  power  of  choice  auii  action  before  the  law  has 
been  ojiplted     a  tnwrcive  rule,  anie,  §  2. 
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jurisdiction,  of  that  action  the  right  to  which  had  been  contro- 
verted ;  80  that  the  relation  in  which  that  right  is  a  constituent 
part  is  actually  establishctl  in  and  for  a  certain  forura  or  juris- 
diction ;  this  determination,  decision,  or  judgment  being  there^ 
after  supported  by  the  power  of  the  state,  as  its  exprciwctl  will 
iu  reference  to  the  persons  and  things  involved  in  that  relation. 

§  465.  In  the  judiciary  department  of  the  Govemnieut  of 
the  United  States  a  number  of  ofScers  are  included  whose  du- 
ties are  not  judicial,  though  they  involve  the  application  of  law 
to  a  certain  condition  of  persons  and  things.  Such,  without 
question,  is  the  action  of  the  clerks  of  the  courts,  and  of  the 
United  States  Commissioners  and  State  justices  of  tlio  peace, 
under  the  earlier  statutes  dctiuing  their  pjw«rs.*  Their  office 
is  ministerial,  and  subordinate  to  the  duties  of  the  judges  of  the 
aevenil  courts.  In  the  exercise  of  their  ordinary  powjr  they  do 
not  determine  or  enforce  a  legal  rehition,  with  its  rights  and  ob- 
ligations, in  reference  to  a  defmite  jurisdiction,  as  alx>ve  de- 
8cril)cd  ;  but  only  ccrtiuu  temporary'  relations  or  remedial  rights, 
ancillary  to  the  action  of  the  judges  of  the  courts  in  their  exer- 
cise of  judicial  power.' 

§  466.  This  interprcttUion  of  tho  imm  Judicial  power ^  in  the 
Cofistitution,  ujiist  aho  be  made  with  reference  to  distinctions 
in  the  nature  of  laws  resting  on  the  authority  of  the  United 
States.  For  as  there  are  ministeriul  or  executive  officers  in 
every  state,  altogether  distinct  from  its  judiciary,  there  is  a 

'  Kor  this  varioua  Act*  wspt^Jing  their  powers  and  duties,  «?«  titlca  Commimonrrs 
fUicI  JtiMktt  if  thf  /Vow,  in  l5ria!itly*»  Digsjit, 

The  opln'ioji  {mvalU  witli  the  jmblic  »u4  tlie  legal  profej»io»  that  the  nction  of  the 
U.  S.  C?omaiU»ioocr»  in  eawcatieg  tijc  proviiioii*  of  Ujc  fuj^itivc  slave  law  of  1850,  \mi 
\yeen  Ji'tcnainctl  not  to  ho  aa  cxcrcijse  of  the  jiutkuxl  nowcr  of  tI>o  U.  SL,  hy  nn  over- 
wfa«imin^  weight  Judiekd  ^ruim.  Tbo  qucdtlou  whetl^fir  such  action  i«  or  is  w>t 
an  cxtrrciM  of  U>p  judicial  faitctioa,  ia  to consiiicmi  in  a  later  ptMrtioii  of  this  trcatiw. 
Bat  U  may  hero  be  obr»?rvi!<i  with  reference  to  the  exiftcucc  of  jtwlicial  op'i.ilo»  sup- 
porting tho  negative,  (and  without  quesUuning  tJjc  cxl»lcx«»  of  judicial  au'-hority  «1- 
firming  tho  coiwtitutiooality  of  that  «tatut<i  in  other  T^spocl*,)  tlmt  it  apjwar*  to  rrrt, 
alinoU  entirely,  opoa  tho  cnrr<?ctBe)fi*  of  that  tJo*  of  tl»e  opiuicn  of  ih«  Supreme  Court, 
in  Prigs'*  CAM,  iW  to  the  jx>wcr  of  State  mngijrtttttes  uudcr  tho  law  of  17i)3,  which  wan 
taken  by  Cliief  Jtistice  Shaw  and  Mr.  Juitiwj  KoUoa,  a*  ha»  been  already  noted. 
Ant«,^.  601,  note, 

•  Sco  the  older  case*  of  Almeida  and  lUiuleA.  in  12  Miles'  Weekly  llfj^ister :  cj: 
pttrttt  Poole,  &c.,  Kat.  IntelL  Nor.  10,  Ucc  11,  1.821,  cited  in  Sergeant's  Coiwt.  Law, 
lat  ed.  p.  274 
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particular  porBoiml  la./  for  the  regulation  of  such  ministeriftl  in- 
Btnimcntft  of  the  Btato  ;  the  administration  of  which  is  distinct 
fn)ni  that  of  the  onlinar)'  territorial  law.  Thus  there  is  a  rule 
of  action  for  those  hy  whom  the  ordinary  operation  and  admin- 
istration of  the  Government  is  continuously  maintdned.'  And 
it  appears  that  the  iwwer  of  pronouncing  judgment  imdcr  the 
military  and  naval  laws  of  the  United  States  is  not  that  judicial 
power  of  tlie  United  States  which  is  referred  to  in  the  third  Ar- 
ticle of  the  Constitution.  For  although  judicial  in  its  nature, 
and  performe<l  under  the  authority  of  the  United  States,  it  has 
been  by  the  constant  ufuige  of  all  nations  exceptional  to  the  civil 
administration  of  justice ;  though,  in  England  and  America, 
sulmrdinate  to  it  where  the  rights  of  persons  under  civil  laws, 
as  distirsguishcil  from  military,  are  concerned.' 

§  467.  So  there  is  an  important  class  of  legal  relations  (i.  c., 
relations  comiK)scd  of  legal  rights  and  obligations)  which  arise  out 
of  that  international  law  which  has  more  of  the  character  of  public 
than  of  private  law,  and  which,  as  snch,  may  be  di8tingui.*i;hcd 
from  the  ordinary  positive  or  municipal  law.  From  the  exterior 
diameter  of  this  law,  that  is,  from  the  fact  that  it  nuist  operate 
in  places  not  included  within  the  territorial  fonun  of  ordinary  ju- 
dicial tribunals,  the  rights  and  obligations  incident  to  these  rela- 
tions must  Imj  cocycively  maintained  by  the  executive  or  admin- 
istrative function  of  the  Government,  acting  indejjendently  of 
the  judicial  function,  in  a  greater  or  less  degree  ;  a  degree  detcr- 
miued  partly  by  the  general  rules  ob8er\'ed  by  civilized  states 
in  reference  to  such  objects  of  human  interest  and  action  as 
cimnot,  frtmi  their  nature,  be  distinctly  tlivided  among  and  in- 
cluded under  the  limits  of  different  states,'  and  partly  by  na- 
tional customary  law  deriveil  from  the  action  of  the  predeces.Hor8 
of  the  existing  Government  in  similar  circumstances ;  each 

'  III  tl»v  French,  J>ro{t  gtmerme mental;  Gcmmu,  Rr^itrungs  Jiecfit^  jncJuding  J»!lec 
law  n«tl  the  htv*  of  rinnncinl  economy,  Ifroit  finttncirr,  cimervl  imd  Fitunvawhl,  jut 
cam<ralf;  sec  Kalck*«  JumticJio  Encycl.      4 1-44.   Awl,  !u  popular  or  republican 

f;o\vn«neal*,  thcwc  rule*  by  which  the  cxUtcucc,  continuattce^  and  action  of  legtslntive 
todies  nre  clet«?nnineJ.    S5}«  Ciwhing's  I.aw  of  IvrgUbttre  A'sjemblicji,  Introduction. 

'  Sec  I  K«ut'f  Cocktn.  341,  noto;  U.  i>.  r.  Mackenzie,  Judge  Butts'  decision,  U.  S. 
pjitrici  Co«n,  in  1  New  York  Legal  Obserrer,  371. 
»  Ante,  §  10. 
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nation  having  in  this  respect  a  peculiar  law,*  a  jus  proprium, 
diflcring  more  or  less  from  that  of  other  nationn,  according  to 
the  greater  or  leas  degree  in  which  it  may  be  historically  con- 
nected with  them,  or  in  which  it  may  have  with  them  a  com- 
mimity  of  origin  and  language,  and  a  p«jlitical  affinity.' 

'  Thoo^  slwi^s  ^apposed  to  confonu  to  a  gensral  law  prev&Utng  among  all  na- 
tions, pu,bUc  int«matk>nnl  law,  tho  of  natiotvs"  in  tha»  unse;  and  by  Mo^jlUIt 
siul  Aisericaxi  jumtt  it  i«  rarely  dittiiigaubcd  by  atsy  other  auoe.  Compare  aait, 
p.  H8,  note.  By  tlw  Frcacb  writer*  it  is  de»(gaated  dnii  jtouraneatenitjl  cxterieur ;  by 
th«  Gnrmasa,  avuera  Rmtrmrttnekt-,  or  atuMrta  Staatfrtckt ;  Falck'a  Jaritt  Ency. 
§§  45.  135. 

*  Ttiut,  whether  an  admlDistratire  GoTemment  (not  identical  wttl)  tho  altiinntc 
posaoMor  of  torcreign  power)  may  or  may  sot  at  it*  ditcretion  deliver,  to  the  ctutody 
of  foreign  states,  pcrwos  who  axo  duaaodcd  as  obaoxioos  to  iho  punitory  law  of  such 
states ;  or,  if  it  may  so  mirriwkr  sucJi  persons,  whether  tlio  act  requires  the  co-oper- 
ation of  two  or  mora  of  the  three  fuuctioos  of  pcwrr,  when  separately  invested,  aro 
queitions  not  detcrfalnablo  by  public  intoroational  Uk\f  alone,  sSinpIy  as  a  general  rulo 
amosg  nations,  but  depend  very  much  on  tho  internal  public  law  of  tlto  stato  and  of 
its  form  of  government;  which,  therefore,  must  olf/ays  la  taken  into  account  in  tho 
application  of  an  Intematiooal  treatv  for  such  extradlti'^  or  rendition. 

Fakk's  Jurist.  KncycL  §  135,  rr.  ed.  "  On  distingtto  nvec  raiiot),  du  dn»t  dcs 
gens  piMltif  d«  chaqus  ctat  particulier,  la  'Iroit  des  gens  positif  universe],  attendu  qu'on 
pcut  ap«rc«¥oir,  au  moins  cntro  lo»  {wuples  r^ni  cntrctiebti<»tt  etisomblc  benucoup  do 
relotiotu,  un  accord  sur  Ics  ruglas  do  droit  p(»itif  aux-queUes  ils  confurmcut  tcurs  ac- 
ticmt  et  d'apr^  le«qucUe«  iU  veulent  qit'cUes  aoient  jugvcs." 


CHAPTER  XVI. 


THE  LOCAL  MUNICIPAL  LAWS  OF  TUE  UNITED  STATES,  AF- 
FECTING CONDITIONS  OF  FBEEDOM  AND  ITS  CONTUAniES, 
CONSIDERED  IN  CONNECTION  WITH  I'lUNCIPLES  OF  I'UMLIC  AND 
PRIVATE  LAW  WHICH  HAVE  BEEN  STATED  IN  PREVIOUS  CHAP- 
TERS. 

§  468.  Reference  has  alrcady  been  made,  in  the  eleventh 
clmpter,'  to  the  fact  that  at  the  date  of  the  Revohitiou  the 
geographical  limits  of  the  original  colonies  were  not  definitivtly 
sottled-  Tho  present  limits  of  the  older  thirteen  States  and  of 
the  States  Kentucky,  Vermont,  and  Maine,  -v^erc  determined  hy 
various  agreements  between  tho  States,  to  which  it  is  not  ne- 
ccbsary  to  .refer  more  particularly,  and  by  the  cession  or  grant 
of  iwrtions  of  the  territory  claimed  by  the:.-^.,  or  by  some  of  them, 
to  tho  Confederation  or  to  tho  Uniteil  States  in  their  national 
or  federal  capacity.  These  older  States  will  herein  be  taken  to 
have  had  their  present  boundaries  from  tho  period  of  tlie  ^'i^a- 
ration  of  the  colonies  from  tho  British  empire.  Tho  efuot  of 
the  (lifFereut  cessions  of  territory'  made  by  some  of  those  States 
to  tho  United  States,  in  determining  the  exisionce  of  local  laws 
in  and  for  certain  limits,  will  bo  considered  in  tho  histoiy  of  tho 
laws  of  the  Territorial  jurisdictions  and  new  States  aflerwanls 
formed  in  the  territoiy  ceded. 

§  469.  It  has  already  been  shown  that  the  iwople,  who  (under 
tho  name  of  "  tho  people  of  the  United  States"  in  the  preamblo 
to  the  Constitution)  apjHjar  as  tho  constituting  and  delegating 


Ante^  %  Sir. 
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person,  and  the  p<H9ple  who,  in  the  tenth  Article  of  the  Amend- 
ments,  &m  declared  to  be,  in  the  alternative  with  the  States,  the 
poisessor,  by  reservation,  of  the  powers  not  granted  to  the  na- 
tional Oovemment,  are  of  necessity  to  he  ree<^i%ed  as  already 
existing  in  the  form,  oi^g;ammtion,  and  political  personality  of 
the  people  (rf*  **  several  Stikte«,"  although  having,  antecedently 
't  the  Constitution,  a  national  oiganieatlon  and  integral  political 
|f.£iwnality.  The  esiititenoe  of  the  political  people  of  each  sev* 
eral  State  Is,  therefoiti,  not  a  result  of  the  Constitution,  (aft  of  a 
kw  in  the  primary  sense,)  hut  only  a  fact  proved  or  asserted  by 
it,  (as  by  a  law  In  the  secondary  mining  of  the  term*)*  And, 
in  accordance  with  the  \'iew  which  is  herein  before  taken  of 
the  nature  of  the  Constitution  of  the  United  States  and  of  the 
meaning  of  the  term  taw  when  spoken  of  as  determining  the 
actual  investiture  of  sovereignty,  the  supreme  and  lndej)ende»t 
powers  which,  according  to  that  Constitution,  are  vestecl  in  the 
several  States  m  the  several  political  people  of  those  States  are 
not  taken  to     held  by  such  States  or  people  under  a  law  in 
the  strict  sense  contained  in  the  Constitution ;  but  that  pos" 
smim  must  be  considered  antecedent  to  law,  in  the  sense  of  a 
rule,  and  co-ordinate  with  the  jjossession  of  other  sovereign 
powers  by  the  same  States,  or  the  people  of  the  same  States, 
united.  Tho  Constitution,  in  determining  this  relation  also, 
being  a  law  in  the  secondaty  sense  only,  the  statement  or  cvi* 
dence  of  an  existing  fact.  Though  in  reference  to  persons  who 
are  tho  instruments  or  the  subjects  of  that  j^ower,  it  has  the 
effect  of  law  in  the  primary  sense,  or  of  a  rule  of  action. 

§  470.  As,  therefore,  the  iMJssession  by  the  united  people  of 
those  powers  which  in  the  Constitution  are  granted  to  the  na- 
tional Government  is  a  fact  underlying  the  national  mtmicipal 
law,  It  is  in  like  manner  tho  first  or  basal  principle  of  the  local 
\m  of  each  of  the  several  States  of  the  Union  that  the  people 
thereof,  m  a  political  personality,  pre-existent  to  the  State  Gov- 
ernment or  the  oiganked  instrument  of  thtit  sovereignty,  are 
the  actual  ctm^nuing  and  original  possessors  of  that  separate 
share  of  sovereignty  spokcn'of  in  the  Constitution  of  the  United 
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Stat<3s  its  \mng  "  reserved  to  tlie  Sfeat«8  or  to  tlte  jj^ple.^'  Ai 
the  political  existence  of  tlie  people  of  each  State  is  not  Musod 

the  OonstitQ^OD  of  tho  tJoited  States,  nettlior  Is  ^pom$» 
svm  of  those  powers  hy  that  people  m  effect  of  the  same ; 
iieither  &ct  heing  i^itahlished  xt.for  the  &kim6 ;  ndess  the 
gtuimnteo  for  a  republican  govenunent*  hm  tise  effeot  of  eeour- 
ifig  such  a  popular  or  pubUo  (mtltonal),  aa  opposed  to  private,* 
iov^titui^  of  the  |K)liUcal  aover^ty  to  bo  exercised  fievemlly  in 
such  State  over  persons  aud  thlsgs  therein. 

§  471,  Although  the  laot  of  the  possession  of  this  share  of 
powers  by  the  several  people  of  one  of  the  States  is  thus  a  iact 
antecedent  to  the  recognition  of  the  positive  lavr  of  that  State, 
its  local  muoicipal*  law,  yet  the  mode  in  which  individual  in- 
habitants are  to  participate  in  that  sovereignty  and  be  indi- 
vidual members  of  the  political  people,  (which  is  political  h'b- 
erty  considered  as  the  Hght  of  private  perRons,  according  to 
previous  definition,*)  is  the  consequence  of  a  rule  of  action  mode 
positive  law  by  the  wiU  of  that  political  integer,  the  political 
people  of  the  State.  Which  law  is  private  law,  in  respect  to 
its  effect  upon  naiural  persons,  thou^^i  public  law  in  its  relation 
to  the  escistence  of  the  Stato. 

§  472.  In  each  State  of  the  Union,  on  the  assumption  of 
political  sovereign^  by  the  confederated  colonks  in  the  Bevo- 
lution,  the  laws  determinmg  the  actual  constitution  or  compo- 
sition of  the  political  people  of  the  colony  continued,  by  the 
very  fact  of  the  assumption  of  independent  supreme  power  by 
the  people  of  the  United  States,  and  were  <»tabH8hed  in  the 
succe^ul  maintenance  of  that  assumption.* 

*  Mtamfd  Itm  «f  tlw  8i«l«,  meuiog  that  Ii.w  wUelt  U  bc&  btetwU  kbA  inte»» 

dfiaiyttAhxm'CaMum&mvhs^^  t>doB«  to  atdtet  «r 

jBiiiloaSt  «ni^  %  S.  Bo^  to  vnM  ooolbaading  \i  wttti  ttiat  kv  wWch  Wtmi^  v/tSXtA 
xai&dxaA  fkomm  Mrig^  in  tl«i«j2l  of  tibs  UaitM  Stafoi  u  m  todts^nl  nutfoa  w  «ut«, 
iSt»yimdimmkipaihhmimi^f^8taUhm*  Comjp««« ante* tii. Sl22, nolo. 

*  ^Nfft^  S8S-3IS.  TIm  vwfit  of  tiM)  U»  S.  m  prilm*^ 
of  tb»  ««veril  8tetM(««ii^{Bi^  II^  tlM»wfiMr«.  tlia  MotiiM 

hm  ever  been  mUSmA  in  m  {lolitkdl  biaioiy  «f  ildi  it  moA  iMve  'ima  b  th« 

«x{«{imoe  of  M«M  wwid^  Stid^  Bat  Mttber  uoblitwjfof  t}»Sta^ 

OsAtcf     Union  eililblle     UttuU*^  ru^^bo^  irilli  cqoel 
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§  473.  The  law  of  poUtical  ngbts,  or  of  the  political  iiherty 
of  private  peraonS)  is  the  Ihttdiamental  law  of  anj  state  wherein 
sovereignty  is  a  ptiblio  or  popular  (national)  rights  as  controstcd 
with  private  right,  and  the  essential  fact  of  its  constitution, 
whether  written  or  nnwritten.*  In  the  several  Stat^  of  the 
TJnion  this  law,  of  the  pocnession  of  political  liberty  hj  private 
persons,  has  been  detennined  by  the  same  acts  by  which  Oov- 
emmente,  distinct  fiom  and  subordinate  to  the  political  people 
of  snob  State,  have  been  founded,  foimed,  or  constituted.  And, 
from  the  mode  of  existence  of  that  people  of  the  United 
States/'  which  established  the  national  Ckinstitution,  tiite  pos- 
session of  poli^cal  liberty  by  private  persons  is,  in  reference  to 
the  sovereign  powers  which  are,  in  each  State,  ,  held  by  that 
people  with  national  extent  or  for  the  purposes  of  their  national 
(federal)  existence,  determined  by  the  same  acts.  In  other 
words,  the  laws,  which  in  the  several*  States  determine  the  in* 
dividuals  composing  the  politicsl  people  of  each  State,  determine 
also  the  compoftition  of  the  political  p^ple  of  the  United  States 
acting  as  one,  or  so  lar  as  they  are  one  people  or  integral  body. 

§  474.  In  all  the  existing  Stat^  of  the  American  Union  the 

political  people  of  each  have  founded  Governments  for  the  ad~ 

mtmstration  of  their  share  of  sovereign  powers,  delegating  to 

those  Governments,  with  limitations,  the  powers  of  the  State  or 

* 

{mpHel^,  bo  tmSltA  %  ttmpMtioo  (ante,  Wi,  note  21  TStAng  tlte  metaphyseal  iUh 
ttnctloa  fMftirawi  M  idtes  w  ibo  mien  «od  »  etrnttcptm  Uw  uidenlasidUng,  it  tnaj 
01%^^  sot^  cwanmct.  tii  an  vmA  or  luh^rical  fftct,  Mi  \t$ 
grant  {nprobatiQi^,  not  to  •»/  tmwMidUUl^,  will  J«ar*  yon  to  tbe  <ke«.  Bttt  irn  ever 
orig^Mitiiig  Mfiltti  eoBtmt  m  aa  iaea,  vitkh  «xitlt  waA  work*  ootatinttalty  KOii  «ffic*' 
douid;  b  tbft  nonl  Mng  *t  vmj  (m  dtlnm,  tbcMs^da  in  tfao  gnMlMr  mim)i«r  ww>n- 
idooaiy,  or  wiUi  ft  dim  mA  WB^fomi  cowK»Ott«>M«i^— what »  power  li  in  r  Gi^d|e*)t 
Vmtuf  Kemftidi,  to].  II.  o.  84,  ia  »olo  to  tlttt  Mowiog  tem  Hwdt«r*«  EcetMliumtsjil 
Vv^,  e.  X.  S^jp.  S08s  "(^  Ibit  iKilnt»  tbut^btNii  w«  aro  (o  twte,  tJtai  titi}  i»m  iMto* 
nli^  hav«  no  Ire*  and  ptrfba  power  to  cotnmaDd  wbolo  poUtb  woHltSKlu  oT  vm^ 
tb«r«foraatieri/«ltlto«tto«r  connat  wo  eoold  In  aodi  tort  bo  at  no  man**  <»iramftnj« 
went  living;  Ai»dt»t»««i«aaaded  wtt4o<x»t(«l,«hentlMt<^^ 
{Mutf  baUt  at  acgriluM  iMtfon  ooMeat^  wltboot  ravokli^  tlie  Mnw  aiUur  by  Uto  like 
uMvtml  agrMRMat.  Wlwr^KrOi  a*  nay  nan**  dee4  {«tt  ts  good  aa  Img  as  hitntM 
oontiatt^,  to  Um  act  0?  ft  paUle  aodety  of  own  dono  fivo  bttwixod  yoan  litb&aco 
i^aiKfiatli  at  titaira  wbo  pmwjUy  are  of  una  Mtno  tadeliaiy  beoum  corpotaHotis  are 
tmmottali  ««wersUt«aa]if0taonrmdoe«Mora,4i)dthw^ 
ititl.  lftwsUMrefoMbamaii,«fwbstKbdieom,  areaiw^^  And  no 

Ct^srMge  Q»  fA«  CemtHtdlm  ^  <le  (^un^  and  Staft  ocemHuiif  to  m  Idea  ajfmk,  «b.  i. 
*  Am,  §.  8S6. 
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people ;  the  UmitaUoa  of  the  power  of  the  Govormaent  being 
made  in  written  Consiitations,  both  by  absolute  rcaemtions  of 
power  und  hy  prescribing  forms,  in  which  only  the  powers 
granted  elioU  be  exercised.  The  Constitutions  of  the  several 
States^  like  that  of  the  United  States,  are  evidence  of  the  fact 
that  the  people  of  those  States  hold  the  supreme  power,  and  have 
the  same  character  of  public  and  private  law  (in  the  primary 
sense  of  a  rule)  determining  the  political  liberties  of  private 
persons,  because  they  have  riglite  secured  to  them  thereby  as 
individual  members  of  the  integral  body-politic' 

§  475.  The  modal  existence  of  the  sovereignty  of  a  state 
and  the  form  of  its  instrumental  government  being,  easentiaUy, 
its  constitution,  and  these  State  Governments  being  founded 
on  the  political  rights  of  individuals,  who,  as  natural  persons, 
are  also  subject  to  the  Government  of  the  State,  th^  Govern* 
ments  are  r^pubttcmf  according  to  the  definition  before  given.' 
Although  the  meaning  cf  the  teitn  in  the  Constitution  of  the 
United  States  has  never  been  judicially  determined,  yet,  since 
no  appeal  has  hitherto  been  made  to  the  Government  of  the 
United  States^  under  that  guarantee,  from  any  quarter,*  it  is 
to  bo  presumed  that  all  the  State  Governments  have  a  repub- 
lican form. 

§  476.  There  being  then  in  all  the  States  a  law,  piooeedlng 
from  the  ultinJately  sovereign  people,  cstablisMng  a  Government 
distinct  from  and  subordinate  to  that  sovereign,  that  freedom  of 
action  which  has  herein  before  been  called  social  or  civil  liberty 
may  also  have,  in  the  local  law  of  each  State,  a  constitutional 
ba»s;  or,  by  bcin^  aolcnowledged^or  established  by  the  author- 
ity which  constitutes  the  Government,  may  be  independent  of 
the  power  held  by  the  latter. 

§  477.  When  the  powers  held  by  the  national  Government 


*  Tbeit  u,  m  dRjnwt  fi^ittil  to  the  admintitiatlotv  TUbm  are  amy  poUlealicmi  hy 
pHvttte  fmsm,  iSais^y  or  aanodatodL  a(qpt«Ujttg  to  |wb!io  Matijnea^  Id  wlikb  it  h  Jatld 
UtAt  dtft  Iwldinf  or«Uvu  It  now  mogA  b  wery  ocw  c#  lltt»  Statt^  fmvim  mOaay 
to  tMdffitil  Iaw  eooUOasd  k  tUi  »na  oiber  imrr^(w«  oTllMCotukdmiicmi  m«  f&o  Un- 
MwstiiitUimaUlg'orSUveiXt  ^y  tyustkr  SjMoner,  p.  105;  AbdUloa  Doea»«ali,Ko.d, 
«mi«lolflg  %  ifMHKilt  in  HwM»  cf  lR<m.  AwB  4,  IflU^  hr  My.  Gnu^r,  of  K«w  Yorit, 
tmm^  tatty  ol&er  |MU{c«tloui  of  '^MU^lxm/'  iModtttfimt. 
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ftnd  ih(m  possessed  by  the  several  Stattjs,  or  the  p(^opIo  of 
each  fespectiveljr,  ate  to  be  discrimiiiAted  in  refoFODoe  to  their 
|K}88iblo  efiect  upon  civil  liberty,  there  ia  this  very  important 
difference  between  them,  that  the  powers  of  the  ^t  are  ascer- 
tained by  their  being  distinctly  and  separately  enumerated  in 
the  ConsUtntion  of  the  United  Stntee,  and  its  allotted  share  of 
supreme  powers  consists  only  in  those  epocified  and  such  as  are 
neccssanly  ooncomltt&nt  in  order  to  render  them  operative. 
These  powers,  therefore,  being  granted  in  words  having  a  pre- 
cise and  ascertained  I^;al  messing,  their  boundnrica  may  be 
defined  with  some  degree  of  certainty.  Bat  the  powers  which, 
according  to  the  evidence  of  the  mune  indtniment,  are  vested  in 
the  States  or  the  people  of  the  States  severally,  are  described 
by  way  of  residue,  or  reservation ;  or,  as  being  all  sovereign  state 
power  not  granted  to  the  national  Government  nor  prohibited 
to  the  States. 

§  478.  It  was  herein  before  connidered  a  neceaaaiy  judicial 
doctrine  and  the  first  principle  of  positive  law,  (the  subject  of 
juiispradcnce,)  that  sovereign  power  may  always  ortlain  that  to 
be  law  which  it  ';ias  the  physical  force  to  make  a  coercive  mle.* 


*  Am,  $  IS.  ^OM  flM  4im{lmt{aa  «f  tl>6  mat  tif  ptntvn  ((nburtmi  in  civil  mSety 
*xA  mfVtMiAy  iviM  b/  each  indkfitiMic'M  tHitiott  or  «t«t«)  wht^  ftiv  t«  tw  ex<icJi«4  in 
oTtbs  VsS^  h  Imam  hjr  Um  del^llcn  vd^txIM  powm  to  iltn  »«^o»iiI 
GottnffiBMWt*  Um  |tnmoritioa  In  lbs  text  It  more  !inmdB«l«)y  «m»eci:«!  mUh  tim 
Ittwt  moaldptl  Um  ibm  viilt  Uto  oksIcnmi}  mt«ntdl{>it!  Uw  of  th«  U«  S.  ItU  h«iw  k»» 
mmtA  m  Ksloaifttie ;  ao  ollicir  {mwf  bcfng  «i«c»|»ta(l  Umm  tkttt  e&etvA  i»  tbe  6m 
^Mler,  lo  Ikr  M  Itiat  m»y  «bc«-  lt»  haramy  iHtli  otlHtr  }»ittdnk«  of  ^mntil  intiA- 
iwimctter,  that  tb«n»  «ni  nuinjr  mmm  iwetK^nig  dUtlsgmvlieti  mxM  «h4  }wiitictt} 
fodd^M  in  fM»  ciMntijr*  ffhft  hm  ibxkt »  moimm  dT  fkvvijr,  witirthtr  dtatte)  ^vaay 
or  tbe  iRvoUmbwy  i«rHt»dir  of  &  jper #00,  b  acM,  outuot  be,  ttxA  mwf  h$»  hm% 
UwAtl  «r  kfdlt  U  nuKk  aitpttted.  Bot  t&t]!' do  sal,  hr  ^oi^  rSUm  fUmm,  wmAiMa 
'  lidUoM  %memliyt  tm  ««  ili^  JttriiliaU  «i»t]iiofinr,  if  ilMt  docuitw  adlvoeatcdi  involm 
ft  otBtn]  of  lii«lRn»lAmcDi«l  jprittdlplo  of  {mjtlvc  law.  It  mill  not  bo  aUompl^t!  10 
idket,  Ihin  ^  wtiibft  of  »eb  (^noBn,  «ti>y  a«  btiii^  of  awfo  aatboritjr  tbati  otbsm 
Bsl  amoag  ihvm  Mr.  (StmAar)  Sowmrd* « wSl  bo  aOowcdl  a  di»iiiifl;ii.!iil»id  potiiioti ;  Ma4, 
la  iSaiiniikiin  of  «edb  itfis^mt^  ro^jsreaeo  m»f  bo  mado  to  mi  Work*,  i^iitienlitHjr 
itl,  t.  pi».  S6,  Jlf  80, 8l3f  491,  SI4.  Stwb  aMortiotMi  majr  bo  |>ffiribet)y  aato«w«rabt«, 
b««ataio  tb«)r  aro  Ham  aaa  priori  {trincijilM nqtdMit^  &o  proof;  or,  tao  only  proof  h 
&Bo4*d  00  aa  umaj^hvA  that  Ibo  aulbo}'*  Ictoa  of  i%bt  U  tba  ttM«*«  cooocf^  of  a 
jwral  raki,  logolalaifa.  tn  M^  rtipodtlbtty  aie  aaltbcr  bwt«r  nor  wmno  titet  }ito}io- 

a»  aio  M«Mtllin«»  |ntt  Avth  b/  defeadim  of 
atfro  damjr.  OMiqpaco  tlw  umi^tigtof  ChaaocBor  Uumr,  Qcven>or  llanucnootfl, 
Dr*  Sim  SM  iVoltnixr  !>•«;  ta  a  niMtlka^  oatiitad,  tiM  Pro^davsiy  Ai^gwaettt, 
ISflM,  Pula.  ISM.  TbciO  writm  leva  raU>«r  tba  bcttan  ia  Uilii  at  Usail,  tfuit  tbey 
do  In  M»«  dtnrto  NoogttiM  a  daadbin}  of  riyht  dcatiwcKl « jpottenWi,  cad  Mejwodttat 
«f  tlrtir  iaiividttal  taotaijttlgateal,  aod  j^p^Bm  to  ibd  U  ia  tho  Mttofjrof  dfil  MctetiM. 
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But  it  was  also  insisted  that  thero  may  be  saoli  a  ncogmtion 
of  a  moral  mlo  for  states  or  nations,  Utat  it  must  always  be  jiii' 
dlciaUy  t^resumed  to  be  tbo  constant  will  of  tbe  sovereign  power, 
until  |}Cftttive1y  repitdiated  by  it.^ 

If  it  were  supposed  ^at  a  constituted  Government  could 
receive  from  tfae  sov^jreigo  people,  by  grant,  tbe  whole  of  their 
power  over  each  subject  person  or  thing,  then  the  Qovenunent 
might,  as  sovereign,  repudiate  al!  former  lestrictlons  acknow- 
ledged by  the  sovereign  people,  its  creator  and  predeeessor. 
But  since  by  the  fuiidametistal  law  (law  in  the  secondary  sense) 
of  each  State  of  the  Union  the  ultimate  fioveroignty  of  tl^  people 
conlbssedly  tmbsists  m  Mly  as  at  the  time  of  tlie  original  con- 
stitution of  the  Government,  if  any  abnegations  of  power  on  the 
part  of  the  jieople  existed  at  the  time  of  the  creation  of  the 
Government,  they  would  stiU  remain  ae  the  expressed  will  of 
the  ultimi&te  sovero%n  and  limit  the  power  of  the  administrative 
instrument. 

UiMm  the  supi>ositk»i  then,  that  in  a  state  wherein  tbe  su- 
premo power  is  imblicly  or  popularly  (nationally)  invested,  the 
orgimifed  Govrmment  may  hold,  by  representation,  oU  the 
|>owcr,  Monging  to  the  political  sovereign  creating  it,  which  is 
not  necessarily  withheld  by  the  fact  of  itc  suboidinate  existence, 
it  is  grst  of  all  important,  for  ascertaining  tbe  power  of  the  sev- 
eral State  Governments  to  alfect  civil  liberty,  to  determine 
whether  there  are  any  principles,  beades  the  law  contained  in 
the  ConstittitioQ  of  the  United  States,  which  can  be  taken  to 
be  a  moral  rule  restmioing  tbe  action  of  tho  ultimate  sovere%nty 
in  imy  of  those  States  or  in  the  people  thereof,  and,  therefore, 

Wbethor  thtlr  indodllon  Is  e«m«l  to  ftitotibcr  QtMWttan.  lo  »  mUdaUiiiqr*  Mtitted, 
Letmmi  Ltl»ert,)>y  Jdwoli  !I.CoU»,  Em}.  ISmck.  New  YvTki  1SS8,  it  i«  MMtrid^  p.8S0^ 
ttot  <m\f  tbai  wAthw  t&o  naiktml  oor  anyp  S(«t«  QovomoMni  eas  ahaVak  f larcfy  to 
Anjr jwrl«dS(itioflor  tbe  U.  bat  «ir«i»,  m-  S^T,  SB7,  tluie  lo  Qme«  attdl  Rome  the 
gov«nuiMitit  &xM  not  (I  «^  badi  not  tits  poftikal  paww  to)  **  dettfo/  tbo  ntittioo  of 
i&vfiar  tati  •Uvit,  «r  ii«|unlv«  tlw  flmt  of  tli«  tubor  *aA  ndna  «f  tit*  UdL** 

From  tltoUogoAMof  MiwJtt^^ 
It  mfglirtk  twMtomd  tnit  to  lit  viowMnw  to  svi^Iy  imtiAMwtjirijitrtft  or  tliitnt»^«tr 
tbo  Utsm  ptvptrty  toco,  at  veS  m  ctfc«r  tka^  im<  Icchuied ;  wad  tluit  •  (itimm  to 
irdl  (tofiaM  a*  «  nm  OK«i«if  If  IHmtttfi  **Tb«  ptol&tiffCSoott]  ctolnw  to  1u«t« 
ttitlfft^  |irojp«xtjr  ia  blmie^  vtA  boouno  bm  bjr  twlng  iu)|it  in  HliiKdt  during  two 
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necewariiy  bin^g  on  their  sovera!  auboidioate  or  constitated 
Ooveriunenia. 

§  479.  But  whm  any  admixiiatmtiTe  Oovemmcnt  subsists 
under  a  form  determined  by  law,  properly  so  called  it  is  evident 
tbat  it  cannot  Itself  wield  the  whole  of  sovereign  state  power, 
on3  of  whose  charaoteristics  is  to  be  exercised  in  any  {arm  or 
mode  its  possessor  may  choose  to  employ.*  In  each  State  of 
the  Umon  there  is  such  a  Government,  acknowledged  to  subeist 
by  the  will  of  the  sovereign  people  thereof,  or  to  be  subject  to 
the  public  law  creating  it.  So  ihr  as  civil  liberty  consists  in 
being  controlled  only  by  known  laws  proceeding  from  rightftil 
authority,  it  is  secnied  under  isach  State  Government,  as  under 
the  Government  of  the  United  States,  by  those  provisions  of  tho 
public  law  which  separate  the  iiinctions  of  jMwer  and  prescribe 
the  forms  of  legislation.* 

§  480.  in  most  of  the  older  fifteen  States  a  v.*Titten  Consti- 
tution of  Government  replacing  the  former  colonial  public  law, 
and  expressly  founded  on  the  assertion  of  the  extstenco  of  a  sov- 
ertiignty  in  the  people  of  the  State,  distinct  from  and  superior 
to  the  powers  exercised  by  the  Government,  was  established 
during  the  revolutionary  period,  or  before  the  establishment  of 
the  existing  Constitution  of  the  United  States.  But  in  two, 
vis.,  Connecticut  and  Bhode  Island,  while  the  people  were  ac- 
knowledged by  the  acts  of  the  local  legislative  body,  as  well  as 
in  the  formation  of  the  national  Constitution,  to  be  the  actual 
possessors  of  sovereignty,  the  form  of  the  local  Government  re- 
nuuned  such  as  it  had  been  under  the  colonial  charters,  until  a 
much  later  period,  >^ere  being  no  specific  acts  of  assumption  of 
sovereignty  by  the  political  people  of  the  former  colony  in  any 
delegation  of  powem  to  newly  constituted  State  Ck>vemments. 

In  these  States,  however,  the  popular  investituxo  of  local 
sovereignty  had  been  more  distinctly  recognized,  during  the  co- 
lonial period,  than  in  the  other  provinces. 

In  these  States,  therefore,  anterior  to  the  adoption  of  a 
written  Stat©  Constitution,  the  tlistinction  between  the  power 

*  j|M«r,  !>.  424. 

*  it-iif,  1 8<58.  2  CertU*  Hl*l.  Con*. «,  Wyn«l«m€r  aju*.      Vetffie^  8  Kernan.  801 . 
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of  the  State  imd  that  of  the  odmimBtrative  Qovemment  may 
not  have  been  so  clearly  defined  as  in  othen.  The  separate  or 
rcsidmry  powers  of  the  State  or  of  its  people  tmder  the  national 
(federal)  Constitution  being  held  its  administrative  Govern- 
ment very  much  in  the  some  manner  as  the  sovereignty  of  the 
British  empire  is  by  parliament ;  or,  at  least,  as  the  local  colo- 
nial sovereignty  claimed  by  the  colonists  had  been  held  by  the 
colonial  Governments  ;*  there  being  no  x>oeitivo  restriction  of 
the  l^niaiature  other  than  the  anterior  colonial  If^slativo  de- 
darations  of  rights,  corresponding  to  the  English  Bill  of  Bights 
and  the  Great  Charters.*  There  vrM,  therefore,  no  visible  re- 
striction of  the  power  of  the  legtslatnres  of  those  States,  during 
the  peric»d  referred  to,  more  than  on  that  of  the  ultimately  sov- 
ereign people,  except  such  as  was  found  in  the  nature  of  its 
political  form  or  mode  of  existence  with  the  three  Unctions  of 
power  separately  invested.' 

§  481.  But  though  this  might  be  the  strict  view  of  the  then 
existing  constitution,  in  these  instances,  still  it  could  uevor 
have  been  practically  held  that  the  power  of  the  legislative  body 
was  absolute  over  sU  private  rights  and  relations,  even  whore 
not  controlled  by  the  political  union  with  the  other  States. 

The  common  law  of  England,  having  a  distinctly  personal 
character  ns  the  law  of  individual  rights,*  and  the  principles  of 
civil  liberty  proclaimed  in  tlie  previous  legishitive  history  cf  the 
colony  had,  practically,  the  force  of  a  written  Constitution  in 
restraining  legislative  discretion,  and  with  greater  distinctness 
than  the  common  law  of  Engknd  in  lestraim'ng  parliament.^ 

'  Ante,  %  181. 
M»l«,|f  129, 180. 

'  S««  tKo  CMO  of  WIUdRKm  r.  Lcltnd  taai  othert,  2  Petm,  SS7,  irtwre  U}«  powm 
of  tbe  l«(|^tnn»  of  Kbod9  I«tand,  Uiei«  tttea  being  no  other  CoasUtuUoa  tlinn  the 
Cotonlut  Charter,  ««re  ootutktered. 

*  Ante,  S  187. 

*  FMMnr  r.  Vttk,  6  Crmneh,  189  {  MajnUH,  C  J.,  mftytrell  b«  doubtml 
whether  tho  Mtaro  of  noelsty  and  of  govemncnt  do««  not  prtouHlw  tooM  Umits  to  tho 
kgUhuivo  flower.'*  OMox  v.  BttU,  8  DmUms  887;  iilr.  Jtutke  Chmn,  "I  c«imot  imh- 
Mribe  to  Uie  owmifoltmet  ^  a  Slatt:  kguttOtm  or  that  It  b  <iWm/«  md  itithotti  tmtrol ; 
altbotigh  it«  unthori^  ahoQU  not  be  txvm^f  reftrainedi  the  CmUdMtiatt  or  Jkuda- 
memt  tow  of  the  State.  The  peofite  of  the  UiMt  Siatt$  erMted  tbdr  Con«tittitton«  or 
foitM  of  govereuwnt  to  eitahUMi  joitke,  to  promote  the  (to^nt^  weUiue,  to  *«e«,ro  the 
biftuings  of  Ubei^,  and  to  protein  thelt^^iwM  and  pivptrty  from  Tioleate.  The  pur- 
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§  4SSS.  In  eAoli  of  tihe  soTeial  States  written  CkinstttudoQS 
are  now  in  ea»teiieey  adopted  the  poliUoal  people  of  each^ 
ha^dng  the  ^&5t  of  primte  as  wdl  as  of  ptibllo  kw.  The  soc^ 
of  I^atative  power  In  thel  local  Go^emment  Is,  thozefoie,  more 
definitdy  determined  than  dniing  i!»  ooiomal  period ;  thongh 
its  estent  must  stiU  he  a^nestion  In  many  eaees,  mnce  it  is  im* 
possible  to  define  it  completely  by  any  written  instrument,  e^n 
k  snch  instniment  should  he  enlaiged  to  the  dimenmons  of  a 
code.  The  judiciary  of  eaeh  State  In  deciding  up<m  the  consti- 
tnti&oal  extent  the  legisfative  power  is  ohiiged  to  refer,  m  all 
cases,  to  prcvioasly  ensting  rules,  affecting  tela^ns-^  private 
persons,  as  guides  to  the  masitim^m  and  tnterpireta^on  of  the 

poKs  for  nthkh  torn  otter  !ttto  aocUttf  wDJ  determlm  Um  nohctt  «ad  (ermt  of  Ukj  mefitf 
eompaet;  laA  m  titty  *n  ^  (bcmltttioR  ^  t!t«  tegiitatsM  power  t%  iHtt  decide  *Ji*t 
ate  uw  pnmt  ek^Miix^  h.  Ibb  mtun  rnnit 9i  Ugmath*  tMnrer  viU  ttoiltt^ 
mnixe  of  ii»  TnU  pmimaiai  prioci]^  3o««  from  tito  Tcnr  nMitUNi  <^  our  ftw 
jm^km  govenunen^  tbtt  iw  man  ^tonlfiH  !»  «H»pdiel  to  «o  irittt  tlw  taw*  4o  «iat 
ro^tdre,  nor  r^^y>oma{«i  K^tieAlfo  /(BKI  jpcmk.  Tbero  »»  nets  irlik&  iho  Ftderol 
or  5.'(ite  lejrinUtuK  c&nnoi  So  t^Hi^  tsamlb^  di»r  mA»^*  TItsra  •!«  oetUio  viMl 
.prittdpli^lb  oar  Jht  itmttieaii  GemwaaOt^  trMcJb  irfU  dbrtcrmlso  vsA  omrnto  m 
aj^renf  lutd  jk^rmi  (mm  of  %M&(tt««  pow«»r|  nut  to  sutbotiM  mami/ett  i»^i»fk$  iy 
jpmdr*  An9r  «r  to  take  inrfty  U>u  sentri^  ft>r  pmmd  libirfy  t»  pritm  jxr^tm^t  m 

CAanot  okU  it «  kw)  eontnu-7  to  t&«  j^toi  prim^pki  of  tiM  tuckt  ctmj^net, 
ainoot  Im  oonililimd  ft  tii^i^A>^  Tbe  oU^^pmloo  «f  » 

in  goremsumti  fooBt^  os  iiqrew  «Niy»<Mt  Mnd  m  tnmiiMati  prkieipkt,  mxsA  be 
det8rmmedl»jtl)eofttoro<^t]bei»veroawl>lcii{ttilbn^^  A  »w  U»(«uM!eii,* 
&a  (ItealieiMdi  m  in  Kwd  See  ahe  WQUaiKHi  v.  LeiMde  S  Vdim,  SSS;  DmIi  r. 
Van  K!e«e&,  7  J(^<k»,  47f  { Go»heo  v.  Stoaington,  4  Con». 

To  the  oootriuy  feetn  to  bft,  Brad^  «.  BramfleR  3  Wstti  mi  S«i^  985t  Hamsy 
e.  UtooMUt  10  Watt%  66;  Se&ator  Vvt^ibsk  ia  Co^timn  «.  Vaa  Saaucr»  SO  WMdoU, 
381.  See  tiie  o(^!Gn«  comfwiredl  hi  E.  Fftcli  Smleb'a  Coam.  dk.  i^L  wjat^uraMir  v. 
Tho  I^ofile,  a  Hitfoao,  891,  Coautodc.  J,,  **I  «dNnta!n  ao  doobt  tbat^  aM»  Stem  tba 
i^Kdal  limiMtiGo*  of  ttia  Ceo)it{(»t!<ai,  the  U^g^^ate^  caaaot  «xmim  fssvn  Uri^elt 
tM>  in  t)b«!r  as  tare  «niiiBt{aI]y  jadidal  or  axceottm  Thtm  ten  1>jr1^  CoMtiitotkm 
dbtri{rotedtoo(I)e¥4iqpKi1»eattoftli»Qovimm}M^  Itkan^tbe  *l«9|{«)vA!ve]po«r«r* 
whicl)  U  in  the  Sen«a«  acd  Ammhly,  Bnt  wltm  tiw  Coni^^ttba  Ut  ffloati 
and  ttwrs  h  oo  dear  wrarpatiooof  tlte  power*  ^tibuted  to  o(li«r  4«|Naim«nl^  I  iMpk 
t}»f%wooM  be  great  dlfilai]«ra«4  nr»itda)^«r  ia  aaaTOp<fa|>  t»  adtoft  feo  ifeaita  of 
diia  p«!r«r.  <^«r  Jostioe  Manluril  mJa,  »•  Jmk,  av^)  Mow  Uie  tbe 

poirer  of  g^vh^  «fae  law  Bugr  iovd^  «v<i«7  onser  power  fa  oaaaa  wbero  tiba  Ooottittttiioo 
i»  nlent,  ttover  iMts  beeo  and  perHapa  never  can  1»  4^  'HMtt  «»y  e«ti« 

nent  jti%e  (Salt  the  dlfiieal^;  hat  the  diaager  waa  im  n^ffismali  tium  tinii  H  ft  »ow, 
when  Uieoriea  all^^ed  to  bo  Iboaded  In  aatiaral  reaaoa  or  iM^iaBabW  ligbtm  Iwt  inib* 
vendva  of  tlw  joat  aad  neceaaarjr  powara  GoveraaMttt^ 

able  clfttMa  of  sum,  and  w1h»  too  mndb  rmimmM  goramment  and  law  it  oarfaftilf 
ai3KiBgtha{eastorU>epeiiUtodbj<lko«r{nirtit«^^  I  am  i^tMta»t  to 

e»t«r       tl^  field  of  inmlty,  aallifitd  aa  I  am  that  ao  ra^ 
wbicit  maj  not  contata  tbe  mm  of  great  miiditdP  to  aode^t  ^7  t<>  pintta 

(^nkm  aad  ^peeiiUril<m  a  lUmm  to  n^ppoie  tlieniiatvai  to  tbe  aM  k^j^titaate 
(Mwan  of  OotanusMHtti'' 
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written  Oofisiltolioti  itsdf and,  there^i^i  in  8om6  (i^;ree,  i6 
tecogoixd  anotlier  laweiistiogiiidopeltd 
g^UtttSQ;  It  wlUalwajs  be  diffionll  to deteaniitd  reh&i  poirlicm  of 
the  law  eiisttof  ^  aay  cm  parlicukr  timo  is  liaaidainenta!  and 
constlttt^^ ;  what  part is  to  be  r^afded  as  fixed  in  the  will  of 
the  ctmatiltttli^  &iilh<mtjr  and  to  be  jndldallj  eupposed  to  have 
been  tal!:eQ  bf  it  for  a  pimciple  Hmiting  all  republican  govern- 
ments. It  is  alao  always  necoBsaiy  to  dtscrinunate  a^'natuial 
and  nesfflHTftry  law  of  nations,^'  appH^  to  the  internal  edetenod 
of  states.  This,  peibaps,  U  nearly  the  same  a«  the  disttnctidn 
of  laws  into  laws  in  tha  primaiy  and  in  tbe  secondary  senses  a 
law  or  nsage  beiiig  eonndered  to  have  tbe  character  of  natuial 
07  necessaiy  law  <^  nations,  (whether  al^tlng  private  persons 
or  states,)  where  it  has  always  been  jndieially  viewed  as  the 
statement  of  a  mode  of  actiion  or  a  reception  of  a  condition  of 
things ;  as,  ibr  example,  the  principle  alluded  to  by  Holt,  of  a 
man's  not  being  ever  a  Judge  in  his  own  cause.* 

Being  private  as  well  as  public  law,  the  various  constitu* 
ttonal  provisions  which  may  affect  fieedom  or  its  contraries  in 
the  limited  sense  herdn  particularly  considered,  will  be  properly 
comprehended  in  a  historical  summaiy  of  the  le^slation  of  the 
several  Stiites  affecting  this  toj^o. 

§  It  has  been  herein  befote  supposed  that  by  the  Bevo- 
lution  a  oertfiin  national  or  genera!  authority  became  transferred 
ftom  the  Mog  and  parliament  of  England  to  tbe  int^iml  people 
of  the  United  States.  This  is  taken  to  be  a  necessary  assump- 
tion from  the  recognition  of  the  present  €k»nstittttidn  and  the 
events  which  caused  that  recc^ition.  But  tbe  same  reasoning 
led  to  the  conclusion  that  whatever  powers  the  present  Consti- 
tution declares  to  be  vested  in  the  several  States,  were  in  fact 
vested  in  them  by  the  Kevolution,  or  rendered  hy  it  entirely  in-^ 
dependent  and  sovereigo,  and  were  not  derived  fii^ii  that  Con- 
stitution.* 

According  to  this  view  there  was  90  longer  a  national  centra! 
power,  maintaimng  within  each  iState  the  common  law  of  i^is 


POWSB  OTEB  FBBSOKAL  CCmVSlOV'. 

and  privileges  of  persons  of  Europcaa  or  Cftucsstsn  as  it 
liad  been  sustained  nnder  tbe  Biitisli  imperial  power ;  except  as 
It  might  be  sustained  intenialionn31y  or  ^uovi-i&temationally 
between  tbe  States,  operating  as  pablio  and  private  law.  And, 
if  tbere  had  been  ttay  national  law  affiiKitiDg  tbe  c(mdition  of 
other  persons  to  whom  the  common  law  of  Bngland  did  not 
apply  as  a  personal  law,  it  also  ceased  to  have  a  national  extent 
on  the  occurrence  of  the  same  evente ;  or  had,  thereafter,  only 
sucb  effect  wi  'ma  deri?^  ftom  the  international  provisions  of 
tbe  Constitatioo. 

Hence,  whether  there  would  have  been  a  common  liaw  in 
each  State  wbtch,  m  the  absence  of  a  State  Constitution,  could 
have  been  judicially  recognised  as  a  check  on  the  leg^t^ture, 
would  be,  in  each  State,  before  and  after  the  adoption  of  a  State 
Constitution,  s  questitm  of  the  same  sort  as  that  of  the  effect 
of  common  law  in  England  against  the  power  of  parliament. 

§  484.  But  thougb  the  common  law  or  every  national  law  of 
the  rights  of  persons  may  have  ceased  to  have  any  continuing  basis 
in  a  national  ctuihorUy^  it  is  plain  that,  on  tbe  principle  of  the 
continuous  existence  of  laws,  the  distinction  of  two  races  and  of 
two  personal  laws  applying  to  those  races  would  continue  to  be 
recognised  by  the  judicial  tribunals  of  each  State,  in  the  same 
degree  as  before,  until  changed  by  the  thereafter  several  and 
independent  legislative  power  thereof and  that  the  laws  wHch 
before  were  received  in  the  State,  as  personal  laws  applying  to 
aliens  and  as  private  international  law,  would  continue  to  be 
recognized ;  until  changed  by  the  State  for  its  own  limits,  or  by 
the  national  power  held  by  the  general  Government  over  this 
class  of  persons  in  all  the  States. 

§  485.  The  fourth  of  the  Articles  of  the  Confederation  of 
November  17, 1777,  may  have  been  intended  to  secure  in  the 
several  States  some  international  allowance  of  righto  and  obli- 
gations whicb  bad  before  had  a  personal  and  national  extent  in 
all  the  colonies  as  parts  of  the  Britisb  empire.  But  the  effect 
of  this  Article  on  personal  condition  does  not  seem  to  have  ever 
boen  made  a  subject  of  judicial  inquiry  during  the  existence  of 
the  Confederation.  The  Article  may  be  thought  to  have  the 
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form  of  private  kw,  tliat  is,  law  urbioli  of  itself  nmizitainB  tbe 
esisteace  of  legal  rif^te  in  private  penoos.  But  dnce  the 
enactiog  power  ma  hot  lepreeented  ^  a  general  a^minlBtrative 
Govemment)  organized  vritli  an  inveatitme  of  the  tbree  fiinctions 
of  sovereign^  for  the  purpose  of  applying  nmnidpel  (internal) 
law,  tlie  rig^te  declared  by  that  Artiole  had  no  national  goar- 
antee  available  for  the  private  persons  by  whom  th(^  mi|^t  have 
been  cliumed ;  and  the  Article  most  have  depended  on  the  several 
juridical  will  of  each  State  for  its  coercive  efifeet,  having'  in  that 
respect  only  the  force  of  a  public  international  compact.  li 
would  appear,  therefore,  that  until  the  formation  of  the  present 
Constitution  of  the  United  States  the  only  restriction  on  the 
l^slative  power  of  the  several  States,  in  n^ience  to  per- 
sons domiciled  in  other  States  of  the  TJnion,  would  (irrespec- 
tively of  restrictions  in  the  Ckmstiturions  of  these  States  them- 
selves) have  been  those  treaty  provisions  in  the  Articles  of 
Conf^erarion,  and  the  undetermined  &rco  of  common  law  to 
preserve  itself,  in  its  own  courts,  against  the  aotiion  of  a  l^is- 
lating  Qovemment 

§  486.  The  sum  of  all  soverei^  powers  to  aflfect  private 
persons  in  any  part  of  the  United  States  may,  or  may  not,  have 
been  exercis^  during  the  Bevolutionaty  period  or  during  the 
Confedera^on,  in  a  different  manner^  or  according  to  a  somewhat 
different  distribution  of  those  powers,  from  that  es^ting  under 
the  present  Constitution.  But,  for  the  present  purpose,  it  is 
enough  to  know  that  the  powers  vested  in  the  Continental  Con- 
gress or  in  the  Congress  of  the  Confederation  were  certainly  not 
greaier^  in  any  respect,  than  those  now  vested  in  the  present 
national  Government,  and  did  not,  in  legislation,  act  so  diiectly 
on  private  persons  within  the  limits  of  the  several  States.  Ko 
change,  therefore,  coujid  have  been  made  in  the  status  or  oon- 
di^onof  private  persons  within  the  several  States  by  the  na- 
tional le^slation  of  the  United  States  anterior  to  the  present 
national  Constitution. 

§  487.  Since  the  provisions  of  the  Constitution  of  ^e  United 
States  which  create  or  nuuintain  relations  of  private  persons  do 
not  determine  the  possession  of  individual  ri^ts,  except  inter- 
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nationally  or  <2iia«»»mteniationaIij,  lund  tho  powois  of  the  qsp 
tional  Goyenttneiit  over  persons  and  things  witbin  the  limits  of 
ths  seveisl  States  csuoi  dstehnine  onljr  certain  zelative  rights  not 
piimari!  j  enterinj|  into  the  relations  of  legal  status  or  condition,* 
the  law?  affecting  mdlvidiial  rights  and  relations  incident  to 
conditions  of  fieedom  orits  contraries*  within  the  States  must 

«ltB|pteni.  A  note  in  Cc^t^gtt'f  <%aitli  aad  Stktii^ 

«eimcr§  ibaold  JUfn  htm  isBficijvd  iubmi  xKefpo^tt,  **  i^t  vA~<M  fttteation  to  iktt 
MMnllu  diflbitao»  tietiHMU  *c«p(Mlt)»*  weA  ^va&mfj'  OmM>tIt«  j^ovnin  wra  almjn 
UwMuoM  kind,  «ad  tend  to  tjufoa,  cUber  Itjr  eqtJjpmMi  «r  bj  s  commaa  prodacu  Thiu 
the  and  "-fdM  «rtlt»  trnji^M^  idnu  imiitfn)  «eA  aegAttiw  tlodridftgr n^ppodttt, 
tweet  and  bitter  am  offirtmiefc  The  fewlalae  chancteg  Jb  <^if<>ted  to  tl>d  naacaliaft  t 
Iwttlwcfflm&Mte &lle  cbBtnij.  Srea  lo  b  tl«  {wetUkt  bituie^  [tto  ^>{{»  wb!^ 
ImbencMMlton^lilwIitlemtn  !s  e|«K)w3  to  tlaatwiirc^irMriweueeei 

lmt«i»  fiuffiwtt  cwtiw^  Intexwts,  tlMgr,iasi«  Ura  migMtio  £»obi^  toppoto  aad 
wqdie  eaeii  o^ik'* 

£b  eom  xceeot  defiHMN  of  Mg^ 
fimdom  asd.ilaTeiir  m  not  oootnuie^  Mt:  ojrootdte*;  or  tittt  tliigr  ^im^pm  and 
«ei|ali«  each  otlwrr  A  pnnuine&t  eac«w|lB  U  fiwod  in  the  sfMucli  m  Seaannr  Hsm« 
"aaajtl,  of  Sotttb  CaxoUatf  tn  llie  itoeat  datMitee  <m  tbe  Kautti  ^itettiao,  in  tlte  U.  S. 
S«nt«,  Marii  4, 185S,  **  &i  all  iodd  i^jfxtems  (Itere  muit  b«  a  dan  to  do  tbe  mealal 
da&^vto  peirfbimtliftdnt^genrof  Jifik  1!fuil  1%  «  das*  nqotriiw  Imfc  a  ttw  ox^ 
lotdlect  aod  iwk  Uttte  ddSL  Ito  VBqniiitet  are  ngor,  dodttty,  fi«Ul^*  .  Saob  a  da» 
yoai»ttitluikTe,'orjot>  wmddBothave^batetlMiT  daMwb^  M«ierB*»,  dv^^ 
•ton,  and r^btmatb  U<emiii&ti«Ai»^x(ian mtA 

neat;  aad  «»a  nilgfaii  m  well  atteupt  to  tKuUd  a  hoaw  {» tfie  air,  at  to  Imun  dtber 
000  0P  ^  otiber^«»»|it  oa  fl>!e  iaB«d«etU.  Fofteaatdy  for  tbe  Sootibi,  ak»  foasd  a 
race  adapted  to  tttakpono^  Axaeo{nf«d«rto,iMr  oirs^  Iwtemtaeittlv 

fituiIHied  lo  teinjMiv  In 

mm  ibr  otirpitnow.  and  call  Stem  e!irr^  Wolbondtbffim 
•lam  %  tbo  * oomnott  eoaaeitt  of  ntanJi^'  wUdi,  aeeordioff  to  Cicenv  *tex  natum 
Mt,*  the  Id^^  jproof  orm^  it  Natore**  la«r.  Wo  an  dl4kiltIoa«d  at  tb^  SoatJi 
jfet  I  It  Um  word  cBecarded  now  liy  *  ea»  pdaltft,*  I  wOl  not  clianutteriso  tbat  eltiM  at 
tite  Kortlt  fiiat  tem ;  twtt  yo^  liava  it ;  {t  b  ibaro,  it  Ii  evetywbuo,  It  U  etentaL 
Snfttor  Jmn  lfawY<dkaild,  jeiteidaj,  Uiat  ttiewliolB  worid  bed  aboli^ 
KlaTety*  Aye,  tit«  iwim^  bat  not  tbft  iMay ;  all  tiM  poim^ 
that.  Gkid  oi^r can  doit idbeab«  n|Mib  tl»>^ 

joaf  ibrtbonMitt«botti«el7dai|[rkbaNrjaa^  and  «boba«rx» 

pot  oat  Mt  labor  intbe,iBtt}nt,aiM.t«l»tb«  best  beam  get  for  its  in  ebort,  jrottr 
wIm^  hirdb^obiM  or  naniitdlaborim  aiid^  tbetn,  *re  «itt«a> 

tiaU^daTot.  i:iM)d!flkt«Be»bettMeamlii  ;tbat  ouxeUman  b^ 
oompentatod}  iixm  Ii  no  etatimtioii,  no  1»(^B8tni(b  no  want  of  etndojnffiiint^  among  oar 
MO|^attd»ottooinnebemdflgr»»t  flitltw^  iToitn  an  bired  bgr  tbo  day,  ttot  cattd 
fiMT,  and  eeaatilly  com{«tttat(4  wkleb  nuty  be  praved  in  tbe  moit  pekM  estamier,  at 
asgr  bonr,  in  asgr  atredi  b  any  of  yosr  Itige  tawnt.  Why,  yoa  mert  atom  beggais  tn 
one  dajTj  In  mesf  dngie  ttieet  of  tbe  dl^  of  New  Yoriic,  tbaa  you  wbtdd  ne««  in  a  liA»> 
time  in  tin  wbdo  Sontb.  We  do  not  ttdok  tbat  wbitei  tbool^  be  davai  dtber  by  kw 
orocv^tr.  OnrdavM  are  blade,  of  aoolbor  and  Inferior  ma.  Tbo  4«Kira»  in  wbldt 
w«  bavo  piMod  tbem  !a  an  «!eyatl<m.  Tiiey  ai«  elmKed  ttxm  tbe  oondliloo  in  wbidt 
Oodfirtt  (treated  them,  by  bdng  made  oar  dav^  Noaooftbat  rMO  on  tbewfiole 
fysetif  tlM^  globe ean;be«omp)md  the  damor  tbe  Sontb.  Tbifyare  bappy, 
oonlent,  una^iinw  end  nuerly  iooapablo,  fiom  Uttdleetod  wee^tooM,  em  to  j^vo  at 
cigr  iMial^e  Icr  tb&«vlM^      Yonra  tore  wbite,  of  year  own  ra»|  yoa  are  broibert 
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test  otk  tke  exercise  of  tlie  powen  lte!d  the  ffeverai  people  of 
each  State  emce  the  period  of  the  indepeodent  existeiiee  of  the 
tTmted  States,  subject  only  to  the  mternatioiial  pidvistons  of 
the  CoDstitntion,  and  ako^  though  In  a  dlBQnrant  sense  of  sub^ 
jecttoii^  to  that  mteimtioual  rule  which  is  kitriu  aa  imperfect 
sense  only  when  states  are  spoken  of  as  ito  subjects. 

§  488.  Acooiding  to  the  view  herein  before  taken  of  the 
powers  of  th^  national  Government  over  the  Territories  of  th^ 
United  Stat^^  the  }>i8trict  of  Columbia,  4^6.^  Congress,  in  the 
exercise  of  the  leg^Iatlve  power  of  the  United  Btates,  stands  ixi 
the  same  relatioUi  towards  persons  and  things  in  those  several 
Jurisdictions,  which  the  several  State  Chmemnmta  occupy  In 
reference  to  persons  and  things  irithin  Uie  lliiuts  of  their  re- 
spective States,  and  is  controlled  only  the  provisions  of  Uie 
Constitution.operating  as  public  or  as  private  law,  and,  perhaps, 
also  by  a common  law/'  Identified  trith  the  juridical  mil  of  the 
people  of  the  United  States.* 

§  489.  The  question  how  far  any  one  of  ^  State  Govern- 
ments, or  the  national  Government  le^skting  In  and  for  the 
Territories,  &c.,  has  power  to  determine  the  existence  of  con- 
ditions of  freedom  or  its  contraries  within  one  of  these  several 
jurisdictions,  is  property  to  be  made  a  separate  question  under 
the  local  law  of  ttK^h*  There  Is,  however,  an  inquiry  which  may 
be  considered  generally  with  reference  to  all  these  Governments, 
which  Is  this :  it  being  assumed  that  the  l^sla^ve  power  held 
by  any  one  such  Govemi|ient  is  limited  by  con^UuUojud  prO' 
ffisions  having  the  effect  of  private  law ;  or,  in  other  words,  by 
those  provi^ons  in  the  Constitutions  whldb,  like  the  English 
bUls  of  rights  and  the  colonial  charter  guarantees,  secure  rights 

gnUeil  bv  tbdlr  ilefi»wl(m.  Oar  tSxim  do  acA  vote.  We  gfv*  tJtcm  «o  |K»iiiic»t 
p&me,  Yom  do  vot«,  «ad  Iwti^  ^  n^}ori^,  tibtqr  Uto  oepotitarie*  of  jour 
poBtleal  power.  If  Uti^  ktww  uSt  to<ia«ciaottt  ««etot,  Uiit  tho  b«Itc$  boac  li  «t«)«ig« 
tJ^  «n  oimj  with  tKUin«^**  and  ooid^  Yowr 
«{rhr  vodd  ba  roeoMtraclad,  you?  gimmnasatomtloown,  ytmrinvpcrl^  divided,  not 
«« tai^  \um  tototakwi^  «tlet»ptod  to  {aflitte  moh  fmioesdiBM  hy  nwttng*  fa  pttks, 
«itlt  Amu  in  ii»ir  biti(d%  tnl  by  tlw  qiutet  procM*  of  Uw  ballot  box.  You  hvn  htm 
ttMlcf  ng  wtff  ttpon  at  to  ow^  How  wooM  toa  llko  for  at  to  »6o4 

teetoren  wtd  a^^ttton  Kertlii  to  tckob  tb»i»  peo]^  tH«,  to  aid  in  eosaib{oSiigt-«&^  to 
load  ibttmf 

*  Cl^pim  onrii,  $  note. 
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to  private  penons,*  and  it  'being  also  oasumed  that  lil^  clauses, 
,  having  like  effecti  may  he  found  in  all  these  Constitutions,  in« 
duding  the  Constitution  of  ihe  XJniied  States^  whether  the 
GoYemments  oiganiased  under  etjch  Constitutions  aie  thereby 
lestrioted  dther  in  establiBhing,  or  in  aljiogatin^  conditions 
either  of  freedom  oi  of  its  contraries ;  or  in  their  power  to  es- 
tahiish,  or  to  abrogate,  xclatiions  incident  to  conditions  of  freedom 
orofhondi^.^ 

§  400.  In  this  inquiry  it  is  y*>^iv  Bxat  to  refer  to  wliatever 
juridical  authority'  may  exist  on  ^is  topic,  and  afterwards  to 


SMUT  or  amy  t>ot  eidto^t  figr  vemn  cS  tbs  Ciot  Utat  the  oi»ut!tad  Qovemmwat  U  »ot  ttio 
aitfoiiite  posMHor  of  Ute  Mvnnigii  p<m«n  exnrebed  bjr  It  AnU,  %  48L 

*  On  Um  Miadpto  of  tlw  Motanuiioa  of  Uwt,  it  tuw  tlatmj  bcoa  tbat 
i^hUi  vfA  obUgalioiui,  IiMlikAt  to  niatinu  va&g&og  antor  prai^oot  U!fi%  would  cos» 
tlstta  after  Um  wtaltttwtnwat  of  tlw  new  Qotnmmeitli^  vntii  ebaaged  ligrtbidr  laehor- 
l£»d  l^gjUaHon.  It  Is  aMtUew  to  Mforto  iodklAl  aelios^  nuder  bwk  mUoaal  aotl 
tbe  State  Govflntnteat^  wilntolBlr^  cosdltioos  of  ilreedom  Btidi  Its  ooalmict  nmSer  pra- 
exlatiog  Imn.  Hun*  CooHitatioiui  xo^itt  Itovevw  sontaiit  «B»eeliig  nroryons  altot' 
fttive  w  pnHucl^iiw  Uwa  1&  wiH  bo  ihowa  lt«i«ia«A«r  tluvt  In  alkmchttictt*  » 
doebmtim  ia  itio  CnutltaiEott  of  17S(^  OoA  tlt«  ct^^ajsumt  of  **  ttstoril  riy^t***  h  tm 
of  tbo  oftd*  of  QovenuBMnt,  Mid  attritratbg  to  ftll  j/vcmu  mUb  rii^tii,  u  satun), 
wliicb  «n  foeffiBi^ite&tidw  %  eon^t&»  of  d»veir,  »«.« taSum  Uio  coam  to  Ito  a 
kgUlalivo  ubiogntioti  davoty.  See  P«rN4>%  ClJ.,  ts  4  Maai.  R.  1S3.  In  other 
Slatot^  wltOM  CwutittitioDS  eocMn  dudonuloaa  vcty  i^mllar,  ttto  samo  eSkt  baa  never 
bees  attrib«t«d  to  tbom.  S««  fi,  S$.  G«o»o  Tteeker,  Pifomfiat^  is  tbe  CooHt  <Ap* 
M«la  of  Vi^  k  Betigr  »t  aL  «.  Hoitoo,  (ISllS;)  5  I^b^^  1^  4)ueitl«)  b«ra 
it  of  tbo  pwiooal  estotf  of  tbe  taw  attiibatisg  rigbtt,  a«  daactibod  to  tbe  aeonsdi  cbaptor, 
orwbi«tb8rItba«i0ijNraal«a;taatoriiot(airf«,  f$67,  88).  Ia  tbta  eoonacUoa  it  t«  « 
tpMstioa  of  jbltnmt  law,  tkwgb  it  ta  dinllar  to  tbat  dmnotiw  of  taws  of  uatvona) 
oxteat  whteb  adm  b  a{i|>ll3^  ibo  tvSa  d'ootatfj  ta  wfYato  iiittnMt&mt  hw. 

But  «acb  oonitiltiitiMia]  lavndaM  at  goaniatoe  imividtul  rii^ta  «a  «a(«i%  tigbti^ 
witbottt  atttibatlog  tbaa  to  «U  penoni^  moro  tbaa  U  dteao  in  tbo  ctaaK  **&o  man 
i^taU  bo  d^vad  « lQfs»  libatty  or  jftofwAj  witboot  dao  ftoetm  of  taw,'*  have  aom 
iMwa  lialii  to  (Hpanta  «•  *  ledaiativo  atm^tkm  of  akiwix  or  lattiiotlott  of  (Ireodloia. 

*  Thk  jorC<i&«l  aalltoni^  mtf  bo  ^Itttngaiabod  tato  two  poriioaa;  1,  jitditht  «r** 
oi^sfHr  of  par^^eebw  fi«M»L  ia  tbo  «^ 

'nlveAt  ijmfii^tU  ad^sSMi  aad  ia  tbi«  ma;  bo  imtoded  h^^mi&fttpna^t  aa  b«l&g 
aa  aaiettioa  ^pablk  law  puaoaa  wbo^  mm  tb«^  podlko,  smit  oo  «aip(»Mdl  to  bo 
mirma»t  with  tbo  aabjoct. 

Aaditnuurlxio  b«  obMHrto^  ibal  a  rata  or  piiadplo  of  law  I»  aavor  eit«bU^«4 
hy  miidlal  atma  idcne.  Tbia  pnmoiitioa  n^jr  aot  bo  («a(i%  aocojptodt  but  it  wmr- 
umm  •sprntf  Sam  tb«  aataio  of  tlto  jodklal  AuMitloa»  tbat  a  d«eiiioa  bjr  a  JucUela! 
titboaalblada  ptirato  fwriooa  ot^jaa  to  tbo  ilgbta  and  obl^satioos  iavidvel  l»  tito 
{»jrtiatlwr  am*  Xq  onaj  adenoo  rate*  ara  iitmtdl  £y  mtammt  and  to  thl«^  tiMuro 
woat  bo  a  colwlioft  aad  ootapoHioa  dT  a  aumbor  of  ottngwbw  ttacoaBSctod  iutlaffieoaor 
e««M^  o(m«»«adii^  to  «»«fbe^  la  j«i{a|»ttd«afi«,  gewnl  lulea  arc 

&uaobi«laed  bg'inditieafactiQB.  biEuriaad  aad  Anumea titia  jttii«4!e«l dedut^ 
takos  plaoB  priaelpaily  la  tbe  s«{nrt8d  jti«dat  <^mm$t  aad  bcao^  ia  tba?5  eoaKtriea 
it  la  very  ooouawa  toi^wiik  of  a  ruto  «a  depoaiiiag  oa  aomo  dedkim  of  a  c«»o,  ia  wttkb 
tbia  jomticat  a«^a  m»  beoa  eabibltcd.  Ia  eoBtiaeotal  Earoaa  tba  jndgea  con&DO 
tt»«a»eivea  mcro    a  tko]^  tttdi^tt  of  th«  oaaa  boToxe  tbaou  mt  tbo  jutiMka)  do< 
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compare  the  priuciplei  declared  by  any  such  auiltorify,  with 
genoml  prinoiplea  of  jiirispmdenee  and  those  doottinee  of  ptthlic 
law  wlucli  are  received  as  i^mdameotd  ia  this  country ;  taking 
them  in  connection  ^th,  or  as  theyaie  indicated  ii^  the  history 
of  free  condition  and  its  oontraiies,  as  it  has  herein  before  been 
eslubited. 

§  4dl.  If  the  conditions  of  freedom  and  bondage  are  properly 
descnbed  as  cmtmrteSf  the  le^slative  establishment  of  the  one 
is  also  the  abro^^tion  of  the  o&er. 

There  is  probably  no  judicial  opinion  on  the  question  of  the 
power  of  the  ordinary  legislature,  under  these  Oonsttttttions,  to 
make  free  white  persons  slaves ;  either  chattel  slaves  or  l^;8l 
persons  held  in  involuntary  servitude  for  life.  It  seems  to  be 
generally  supposed  that  no  instances  have  occurred  of  such  per* 
sons  being  reduced  to  such  slavery  under  Illative  enactment 

But  from  the  summary  of  State  legislation,  to  be  herein* 
after  given^*  it  will  appear  that  under  the  statute  law  of  some 
of  the  States,  negroes,  mulattoes  and,  generally,  persons  not  of 
Buropean  or  Caucasian  race,  who  before  esjoyed  personal  liberty, 
might  be  reduced  to  slavery.  And  it  would  appear  that  such 
laws  have  received  judicial  sanction ;  no  question,  it  is  believed, 
having  been  made  of  the  power  of  the  legislature  in  respect  to 
such  persons.* 

§  492.  No  judicial  opinion  earlier  than  that  of  the  Supreme 


dbcUoa  ii  eotapIot«<lb3r  {Mrivtte  ivrimt.  Usaei  Ute  tioatliftt  ivm  «!tb  Uiam  snaOax 
iMsttbority  tlum  Uio  tCHUuted  *'  tkmmuay  wtskt'*  hx<ttt  ynilh  m.  Cotsfiwro  &a  ha- 
gQ«|(o  of  Bami  tax  ht^  JuagnMftt,  p.  ^  vith  ihalti^  Folck,  JtuMdto  Eacj.  §  10, 

KB, 0,3,  Stmtor  Fi«tl(ft(bf«Mdi  Js^t^  tbtt 

ling,  9  JdbsiiiOtt,4U,  **TMdbo{^^  net  (hi  law,  (mj  *n>  oaljf  entdmai 

tjftkttme.  And  this  «r!d«MO h  ^txmgtx  or  vrcaker  aoMttiiag  to  tbo  msntwt  mi 
QflUbrmi^  of  it4jQcUeeti(MMk  tlio  tnioaw  <iysi«ittcteQ  of  Ifae  J«tdg«i,  tiM  •oUdi^of  tiui 
wtmm  «a  vltltm  Cb»  4««yaas  wn  fbsndbdi,  vsA  tba  pttnmlnd^  and  nKodtton  witli 
irMo!t  IhMO  t««MM  «i«  «xpra^  llw  wclsbt  Mid  atttWICf  of  Ja^Kdu 
pend  1^  m  tfut  cbiuftcler  wA  twper  <tf  t»o  tisM*  Stt  whkh  ikf  an  jpoiMmaQod. 
Aa  ft^odlmlioo  ikt «  iiMm««t«te  torimlsiit  {iMnioas  or  mokUwuiy  nimim  |ir«* 
vaU  daiermiaodt  km  itneeit&wn  If  it  ivsco  nikdo    &  Mtaion  (iRti^tkriw  to  injuu^al 

'  And  too  Stroud^  iSkatdi,  Sd  sd.  p.  $4~t90. 

*  WbirilMir  tmdwr  otatttnea  waits  peflxvM  Itavo  not  comotinte*  bcou  redaeed  to 
daYoy  majr  d«i>«t»d  on  tl»  aiuwer  to  tita  tpaitlon,  how  Is  a  iu^;r»,  molatte,  to  b« 
diniagsiibod  (iKim  a  p«ma  oT  wiiilo,  oir  E^iroi)«ra  or  Cft»e»dait  raos? 
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Oourfc  of  the  TJmtod  States,  m  Bred  Scott  v.  Sandford,  19 
Howazd,  394,  appimfs  to  be  on  rocoid  to  tlio  effect  that,  If  tho  po- 
litical poiver  and  jurisdiottott  over  the  Tcrrilories,  &o.,  ismtcdjba 
tiiie  national  Qovemment,*  Ckmgms  Im  not  the  power  to  deter- 
mine whether  eUveiy  ehdl  or  ehnil  nol  exist  therein;,  or  whether 
a  piesenilj  legal  right  of  ownership,  in  a  domiciled  inhahitont, 
in  respect  to  a        akve  shall  or  shall  not  continne;  nor  any 
which  declares  that  such  power  is  one  not  witMn  the  ordinaxy 
scope  of  powene  belonging  to  anch  limited  Qoveromenta  as 
have  existed  in  and  for  the  United  and  scTeral  States.   Nor  is 
there  any  other  holding  that,  ^*  by  the  Oosatitatoon  of  a  State, 
or  by  that  of  the  United  States  operating  with  like  effect,  the 
right  of  private  property  or  to  private  property  is  guamntced 
by  a  declaration  that  no  man  shall  bo  deprived  of  his  property 
without  due  process  of  law,  the  right  of  a  person,  being  a  resi* 
dent  or  domiciled  inhabitant  or  citizen  of  one  of  these  jnrisdlc^* 
tions,  in  respect  to  a  n^ro  lawfully  held  by  him,  before  and 
presently,  as  a  slave  or  in  involuntary  servitude,  is  a  right  of 
pr&perty  or  to  property f  which  under  this  coBstitutional  guar- 
antee cannot  be  affected  by  the  le^lative  power  held  by  the 
State  Government,  in  and  for  a  State,  or  by  that  held  by  Con> 
gress  in  and  for  a  Territory,  &c.,  as  the  case  may  1>e. 

§  493.  In  this  case,  however,  it  was  held  by  the  majority  of 
the  court  that  Congress  has  no  power  to  abolish  or  proMbit 
slavery  in  the  Territories  of  the  United  States."  And  in  the 
Opinion  of  the  Court,  delivered  by  Chief  Justice  Taney,  it  is 
held  that  the  provisions  in  the  Constitution,  which  have  already 

'  WIteUicr  llut  tajtmoo  goremmental  pow«r  «r  «ov«r^i^,  or  aojr  watUrn  of  U, 
it  levonUIy  or  M«&t«ie)j  rmtA  in  tba  isibmtutU  of  tttdk  iWtoi^,  to  Utat  tlt«jr  tuns 
in  (t» ex«n^ imfijpendim^  vM&omXfcnmu  wn  tlM peq;^ dT  o Afof*  in  tb«{r 
imml  tamt^^t  U  an  tslire^  dUftnait  qoMlioa,  ow  of  jwblio  ttw,  and  to  Iw  fioti> 
dIfikraS  in  MMl&sdrjjseci.  Cmfom  oaiir,  $§  818^  Se7. 

■  Sir.  JeatiM  CffttroA,  10  Howmd,  619,  rn^rjs  tbo  m»di  of  <li«  act  cf  C<mgim  of 
1S29,  ooiaioof^  caUsd  tiM  MlMouri  C'^-npromise,  M  Tli«r  In  all  lluit  Uurrftoiy,  eoivi 
hf  Fnxm  to  fiiio  Unftdi  Seatei^  wltl^  tiei  ikkiIi  of  tlittt|Hilx  ^k^gm*  Mrtj  m(iinle% 
xm^  lAtitodo,  lAsmj  noA  {Qvoluktaiy  Mr^ade  sb«)t  Sa,  m  iMfolij,  «m 
funiMtnA  f  my*,  **  7m  fiiwt  quMtJoo  {MrMentod  oa  t}»U  ael:  it  wbeiubsir  Owkim  la4 

Kwer  to  maSut  nsh  a  compramlM,  For  If  power  utm  wantittf,  tlwa  no  fVeocnw  cootd 
ftcoolntd  tlw  defciuiaut  tmd«r  tlto  weir  In  deofiisg  tlita  powtr  of  Coey;prMi%  oott« 
camS  €hM  Jurt{e«  Tanav,  JqiHom  WaTiie,  Otkr»  JiiuM,  Ctti»p{>eU  tm  Qdam, 
JfM^ct*  ItnLwn  and  Cvam  Umatiag,  and  Mr.  Josnoo  Kdboo  thtaldog  tSm  i«Mon 
0]'  tli«  oue>tlot>  not  mmmy  for  tlt«  <ie{«m{n«t{oa  of  (ho  e««9. 
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been  referred  to  as  hanDg  iho  effect  of  private  law  througlioai 
tbe  entire  domnuon  of  tlie  Uoited  States,  especially  tlie  clause 
gaaranteetng  to  tbe  private  citixen  Ms  ponessioD  of  pmperiyf 
"  Ko  pereoa  sball  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law/'  apply  to  slaves  as  prcyptsrty^  or  that,  in 
reference  to  sueb  guarantee  ^ey  are  to  bo  conmdeied  j^roper^, 
in  the  saike  d^^e  n;^  domestic  animals  ond  inanimate  chattels. 
The  passage  in  which  this  is  enunciated,  is  on  ps|^  451  of  the 
report,  and  in  continuation  of  that  part  of  tho  Opinion  which 
bas  herein  already  been  cited  in  a  note  to  pages  463, 464 

And  if  Congress  itself  cannot  do  this— if  it  is  beyond  the 
powers  conferred  on  the  Federal  Government — ^it  wfll  he  ad- 
mitted, we  piesnme,  that  it  could  not  authorize  a  Territoiial 
Government  to  exercise  them.  It  could  confer  no  power  on  any 
local  Government,  established  by  its  authority,  to  violate  the 
provisions  of  the  Constitution. 

"  Xt  seems,  however,  to  be  supposed,  that  there  is  a  difference 
between  property  in  a  slave  and  other  property,  and  that  dif- 
ferent, nilea  may  bo  applied  to  it  in  expounding  the  Constitution 
of  the  United  States.  And  the  laws  and  usages  of  nations,  and 
the  writings  of  eminent  jurists  upon  tbe  irelatiou  of  master  and 
slave  and  their  mutual  rights  and  duties.,  and  the  powers  which 
Governments  may  exercise  over  it,  have  been  dwelt  upon  in  tho 
argument. 

*^  But  in  considering  the  question  before  us,  it  must  be 
borne  in  mind  that  there  is  no  law  of  nations  standing  between 
the  people  of  tho  ITnited  States  and  tlteir  Government,  and 
Intcifcring  with  thoir  relation  to  each  other.  The  powers  of 
tho  Government,  and  the  rights  of  the  citiscn  under  it,  are 
podtive  and  practical  r<^ations  plaiiiiy  written  down.  The 
people  of  tho  United  States  have  delegated  to  it  cert^  enu- 
memted  powers,  and  forbidden  it  to  exercise  others.  It  has  no 
power  over  tho  person  or  property  of  a  oitisen  but  what  the 
citizens  of  the  United  States  have  g;^nted.  And  no  laws  or 
usages  of  other  nations,  or  reasoning  of  statesmen  or  jurists  upon 
the  relations  of  master  and  slave,  can  enlarge  tho  powers  of  the 
Government,  or  talse  from  the  citizeiu)  tho  rights  they  have  xe- 
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served.  And  if  the  CoaHtitation  recognises  the  right  of  property 
of  the  master  in  a  slavOy  and  makes  no  distinction  between  that 
description  of  property  and  other  property  owned  by*a  citizen, 
no  tribunal,  acting  under  the  authority  of  the  United  States, 
whether  it  he  legislatiTOi  executive,  or  judicial,  has  a  right  to 
draw  such  a  distinction,  or  deny  to  it  the  benefit  of  the  pro- 
visions and  guamntees  which  have  been  provided  for  the  protec- 
tion of  private  property  against  the  encroachments  of  the  Gov- 
enunentt 

"  Now,  as  we  have  already  sud  in  an  earlier  part  of  this 
0|^os,  upon  a  difierent  point,  the  right  of  property  in  a  slave 
is  distinctly  and  expressly  affirmed  in  the  ConsUttition.*  The 
right  to  traffic  in  it,  like  an  ordinary  article  of  merchandise  and 
property,  was  guairant>ted  to  the  oitvsens  of  the  United  States, 
in  every  State  that  might  demo  it,  for  twenty  years.  And  the 
Qovemment  in  express  terms  is  pledged  to  protect  it  in  all 
fhture  time,  if  the  slavo  escapes  from  his  owner.  This  is  done 
in  plain  words->too  plain  to  bo  misunderstood.  And  no  word 
can  be  found  in  the  Constitution  which  gives  (Congress  a  greater 
power  over  slave  property,  or  which  entitles  property  of  that 
land  to  less  protection  than  property  of  a^iy  other  description. 
The  only  power  conferred  is  the  power  coupled  with  the  duty  of 
guarding  and  protecting  the  owner  in  his  rights. 

Upon  these  considerations,  it  is  the  opinion  of  the  court 
that  the  act  of  Congress  which  prohibited  a  citizen  from  holding 
uid  owning  property  of  this  Mnd  ia  the  territory  of  the  United 
States  north  of  the  line  therein  mentioned,  is  not  warranted  by 
the  Constitution,  and  is  therefore  void/' 

*  Iliafenbg  wpfaxtaOy  to  pogs  i2l5jjnr1utrb  U  b  lald,  {q  dlKoadog  Ute  question, 
whtthcr  »  ncgfo  mny  ht  «  otugeD.  *'T1m  otiiy  two  providont  wfaldt  point  to  thsa 
■ad  iadodo  Uie»,  [tAe  rt&xtBC9  is  loot  to  tlui  *'  AfHean  ncOtn  tnsAt  them  as  prop< 
vity,  si^  nsko  it  lae  dotf  of  tiM  QormtiroDt  to  {ntoteet  it:  no  oiber  power,  in  reuttloa 
to  &it  nee,  li  to  be  fimod  in  the  CooiUtation,  uid  w  It  Is  a  Qorammeui  of  (Mdal, 
4eleg^Kte4\  powenii  no  sntlKKtlhr  bigiroad  tbeao  two  proi^iioni  cen  b«  ooaititatiaoaUjr  ex- 
erdted.  The  Qmvammi  »  dio  United  Sutei  mi  no  r)^t  to  Interfere  for  war  otKer 
pnrpoee  hat  thai  of  nrotecting  the  lif^te  of  die  owner,  Imviqg  it  eltogether  wiOt  the 
Mnrenl  Stetee  to  desl  with  this  r$e^  wbeUier  em«adp«ted  or  not,  as  each  Stete  mmjr 
tMnk  juitk<^  fasmani^,  end  the  Interoite  «sd  tafe^  of  lodety  majr  r&({olra.  The 
State*  erideatfy  Intenwed  to  nsem  this  power  excliwvelj  to  tberoMlves.**  The  Chief 
Joitlee  does  not  eiphdn  how,  from  tho  net  that  hy  the  Comtltutlon  the  condition 
MOMta  is  left  to  the  powers  of  tki  mmxtA  States^  it  may  follow  tfa«t  the  oh»ttei  con- 
wSm  of  a  negro  is  walntalQca  by  l^e  law  whidt  rests  upon  tho  Datiooal  power*,  and 
has  national  extent 
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§494.  Mr.  Justice  Wayno  particuiariy  notiood  only  tho 
question  of  pleading,  but  said,  on  page  454  of  tho  report,  "  Con- 
curring m  I  do  entirely  in  the  opinion  of  the  court  as  it  lins 
been  written  and  read  by  the  Chief  Justice-— without  any  quali- 
fication of  its  reasoning  or  its  conclusions — shall  neither  read 
nor  file  an  opinion  of  my  own  in  this  case,  which  I  prepared 
when  I  supposed  it  might  be  necessaiy  and  proper  for  xno  to  do 
8?."  And  at  the  condnsiou  of  his  remarks,  page  456,  said :  "  I 
have  already  sdld  that  the  opinion  of  the  court  has  my  unquali- 
fied assent." 

Mr.  Justice  Grier,  on  page  469  of  the  report^  after  express- 
ing his  concurrence  in  the  opinion  of  Mr.  Justice  Nelson  on  the 
questions  discussed  by  him,  said:  "I  also  concur  with  the 
opinion  of  tho  court  as  delivered  by  tho  Chief  Justice,  that  the 
act  of  Congress  of  6th  March,  1820,  is  unconstitutional  and 
void."  It  does  not  otherwise  appear  how  far  Judge  Grier  agreed 
in  the  reaisoning  of  the  Chief  Justice  as  well  as  the  conclusions, 
though  there  is  a  strong  presumption  that  that  reasomng  was 
approved  of  by  him. 

§  495.  Justices  Daniel  and  Campbell  appear  to  have  rested 
their  opinions,  against  tho  constitutionality  of  tlie  act  of  Con- 
gress, not  so  much  on  this  view  of  the  Constitution  operating  as 
private  law  in  the  Territories  for  the  protection  of  indiv?'lual 
slave  owners,  tho  doctrine  of  the  Chief  Justice,  as  on  their  views 
of  that  instrument  regarded  as  the  evidence  of  antecedent  pos- 
sesaion  of  sovereign  power,  or  on  one  of  tiiose  theories  of  State 
sovereignty  by  which  the  iiistrument,  as  public  law,  may  be 
construed. 

Both  Justices  appear  to  have  thought  that  tho  legislative 
(juridical)  power,  by  which  tho  status  or  condition  of  private 
persons  in  ika  Territories  is  to  be  determined,  is  not  vested  in 
tho  national  Government  as  representing  tho  integral  people  of 
the  United  States.  Though  Judge  Banid  is  not  so  clear  as  is 
Judge  Campbell  in  indicating  by  what  other  possessors  of  sov- 
ereign power  such  status  or  condition  is  to  bo  determined. 

§  496.  Mr.  Justice  Campbell  speaks  of  the  act  of  Congreps 
as  an  infringement  of  rights  of  tho  States.  Judge  Daniors  Ian- 
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goage  convejrs  the  idea  tlmt|  in  prohibiting  slavsry,  it  is  the 
right  of  private  pennons,  a  right  under  private  law  tliat  would 
be  violated  in  the  isom  of  the  immigrant  slave  owner ;  rather 
than  the  sovereign  juridical  right  of  the  State  irom  which  he 
came  which  would  he  infiingcd*  On  page  488,  Judge  Daniel 
observes, '4t  has  been  attempted  to  convert  tliis  prohibitory 
provision  of  the  act  of  1820,  not  only  into  a  weapon  with  vdnoh 
to  assail  the  inherent,  the  necessarUy  inherent,  powcjs  of  inde- 
pendent sovereign  Governments,  but  into  a  mean  of  forfeiting 
that  equality  of  rights  and  immunities  which  are  the  birthright 
or  the  donative  from  the  Constitution  of  every  citizen  of  the 
United  States  within  the  length  and  breadth  of  tlie  nation.  In 
this  attempt  there  k  asserted  a  power  in  Congress,  whetlier 
from  incentives  of  interest,  ignorance,  faction,  partiality,  or  pre- 
judice, to  bestow  u|>ou  a  portion  of  the  citizens  of  this  imtion 
that  which  is  the  common  pri'>perty  and  privilege  of  all ;  the 
power,  in  fUie,  of  confiscatioi in  retribution  for  no  offence,  or, 
if  for  an  olSbnco,  for  that  of  accidental  locality  only." 

After  referring  to  the  "  territory  or  other  property  "  clause, 
Mr,  Justice  Donid,  on  the  next  page,  observes:  *'And  upon 
every  principle  of  reason  or  necessity,  this  power  to  dispose  of 
and  to  r^;ulate  the  ieiriiorff  of  the  nation  could  bo  designed  to 
extend  no  farther  than  to  its  preservation  and  appropriation  to  the 
uses  of  those  to  whom  it  belonged,  viz.  the  nation.  Scarcely 
any  tiring  more  ill(^cal  or  extravagant  can  be  iniegined  tlian 
the  attempt  to  deduce  from  this  provision  in  the  Constitution  a 
power  to  destroy  or  in  any  wise  to  impair  the  civil  and  political 
rights  of  the  citizens  of  the  United  States,  and  much  more  so 
the  power  to  establish  inequalities  amongst  those  citizens  by 
creating  privileges  in  one  class  of  those  citizens,  and  by  the  dis- 
franchisement of  other  portions  or  classes,  by  degrading  them 
from  the  poaitioa  they  previoui?ly  occupied. 

"  There  can  exist  no  rational  or  natuml  connection  or  af- 
finity between  a  pretension  like  this  and  the  power  ve«te<l  by 
the  Constitution  in  Congress  with  regard  to  the  Territories ;  on 
the  contrary,  there  is  an  absolute  incongruity  between  them. 

"  But  whatever  the  power  vested  in  Congress,  and  whatever 
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the  pitjciso  subject  to  which  that  power  extended,  it  is  clear 
that  the  power  related  to  a  subject  appertaiaing  to  the  United 
Staks,  and  one  to  he  disposed  of  and  rt^olated  thr  the  benefit 
and  under  the  authority  of  the  tfnUed  BtaUa.  Congress  was 
made  simply  the  agent  or  irmtec  for  the  United  States  and  could 
not,  without  a  breach  of  trust  and  a  fraud,  appropriate  the  sub* 
ject  of  the  trust  to  any  other  beneficiary  or  ccsftti  qm  imst  than 
the  United  States,  or  to  the  people  of  the  United  States,  upon 
Cijual  grounds,  legal  or  equitable.  Congress  could  not  appro* 
pxiate  that  subject  to  any  one  class  or  portion  of  the  people  to 
the  exclusion  of  othors,  politically  and  constitutionfllly  equals ; 
but  every  citljsen  would,  if  any  om  could  claim  it,  have  the 
like  rights  of  purchase,  settlement,  occupation,  or  any  other 
right  in  the  national  territory. 

"  Nothing  can  be  more  conclusiTe  to  show  the  equality  of 
this  with  every  other  right  in  aU  the  citizens  of  the  United 
States,  and  the  iniquity  and  absurdity  of  the  pretension  to  ex- 
clude or  to  disftanchise  a  portion  of  them  because  they  arc  the 
owners  of  slaves,  than  the  fact  tliat  the  same  instrument  which 
imparts  to  Congress  its  very  existence,  and  its  every  function 
guaranties  to  the  skveholder  the  title  to  his  property,  and  gives 
him  the  right  te  its  reclamation  throughout  the  entire  extent  of 
the  narion ;  and,  farther,  that  the  only  private  property  which 
the  Constitution  has  speciftcaUi/  recoc^nzed,  and  has  imposed  it 
as  a  direct  obHgation  both  on  the  States  and  the  Federal  Gov- 
erement  to  protect  and  cn/wce,  is  the  property  of  the  master  in 
Ms  slave ;  no  other  right  of  property  is  placed  by  the  Oonstitutiou 
upon  the  same  high  ground,  nor  shielded  by  a  similar  guaranty. 

"  Can  there  be  impute  to  the  sages  and  patriots  by  whom 
the  Constitution  was  frametl,  or  can  there  be  detected  in  the 
test  of  tlrnt  Constitution,  or  in  any  rational  construction  or  im- 
pHcation  deduciblo  therefrom,  a  contmdiction  so  palpable  as 
would  exist  between  a  pledp  to  the  slave-holder  of  an  equality 
mill  his  fcllow-citjzen%  and  of  the  formal  and  solemn  assurance 
for  the  security  and  enjoyment  of  his  property,  and  a  warrant 
given,  as  it  were  moJk(%  to  another,  to  rob  liim  of  that  prop- 
erty, or  to  subject  him  to  proscription  and  disfmuchiscment  for 
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possessing  or  for  endeavoring  to  retain  it  ?  The  injustice  and 
extravagance  necesBaiiJy  implied  in  a  supposition  like  tins,  can- 
not ha  rationally  imputed  to  the  patriotic  or  the  honest,  or  to 
those  who  were  merdy  sane." 

In  thus  speaMng,  in  this  last  paragraph,  of  "  the  formal  and 
solemn  aasatance  for  the  security  and  enjoyment  of  his  prop- 
erty," the  allumon  seems  to  bo  to  thoso  provisions  of  the  Con- 
stitution which  relate  to  rights  in  respect  to  slaves,  and  which 
wei«  particularly  referred  to  in  the  preceding  paragraph-  It  is 
not  clear  whether  Judge  Baniel  would  agree  with  the  Chief 
Justice  in  declaring  slaves  to  ho  rec<^«ed,  independently  of 
those  provisions,  as  property ;  and  protected,  as  other  property, 
by  the  fifth  article  of  the  Amendments  to  the  Constitution 
operating  as  a  bill  of  rights. 

§  497.  Mr.  Justice  Campbell  said,  "  I  concur  in  the  judg- 
ment pronounced  by  the  Chief  Justice,  but  the  imiwrtancc  of 
the  cause,  the  expectation  and  interest  it  has  awakened,  and 
the  responsibility  involved  in  its  determination,  induce  mo  to 
file  a  separate  opinion." 

On  page  513,  Judge  Campbell  observes  Uiat  *'  the  advocates 
for  Government  sovereignty  in  the  Territories  have  been  com- 
pelled to  abate  a  portion  of  the  pretensions  originally  made  in 
its  behalf,  and  to  admit  that  the  constitutional  prohibitions 
upon  Congress  operate  in  the  Territories.  But  a  constitutional 
prohibition  is  not  requisite  to  ascertain  a  limitation  upon  the 
authority  of  the  several  departments  of  tho  Federal  Government. 
Nor  arc  the  States  or  people  restrained  by  any  enumeration  or 
definition  of  their  rights  or  liberties.  To  impair  or  diminish 
either,  the  department  must  produce  an  authority  from  the 
people  themselves,  in  their  Constitution,"  &c.  It  seems  to  lie 
Judge  Campbell's  doctrine  that  the  organized  Government  of  the 
United  States,  has  not,  as  a  whole,  any  power  whatever  in  the 
Territories,  or  that  the  powere  of  tho  Executive  and  Judiciary 
are  only  incidental  or  ancillary  to  the  legislative  powers  which 
may  have  been  granted  to  Congress,'  and  that  Congress  has  in 

»  Tho  ncccAsJty  of  actomittlng,  in  tlie  fint  iwrtiuvoc,  tho  taode  of  exUteaw  of  Uio 
people  of  the  V.  S.,  tho  author*  of  tho  CoiwftjtiJtlon,  as  a  quwUea  Involvca  in  tho  dc- 
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the  Temtorica  only  the  general  powers  which  it  may  exer- 
cise for  any  part  of  the  United  States,  and  certain  epedal 
powers,  in  relation  to  lands,  &c.,  belonging  to  the  United  States, 
derived  from  the  "  territoiy  and  other  property"  clause.  Judge 
Campbell  docs  not,  therefore,  rely,  with  the  Chief  Justice,  on 
that  part  of  the  Constitution  which  protects  the  individual  sub- 
ject equally  against  every  department  of  the  national  or  federal 
Government. 

From  the  greater  part  of  his  ailment  on  this  point,  pp.  506 
— 514,  it  would  seem  to  be  his  opinion  that  the  inhabitants  of 
the  Territory,  or  a  certain  portion  of  them,  forming  a  political 
people,  have  therein  the  residue  of  sovereignty,'  or  the  powers 
not  specifically  granted  to  the  national  Qovemment,  although 
another  doctrine  is  at  the  same  time  enunciated  as  anta^^nis- 
tical  to  the  power  claimed  for  Congress,  which  would,  apparently, 
confiict  with  the  theoiy  of  a  rcddviary  sovereignty  inherent  in 
the  people  of  a  Territory.  This  (if  rightly  apprehended)  is,  tliat 
the  Stat^js  severaUy^rand  as  political  persons,  have  juridical 
power  in  the  Territories ;  or,  that  they  may  and  do  extend  their 
laws  into  the  Territories  to  determine  the  rights  and  obligations 
of  persons  thei'cin,  who  anteriorly  had  been  domiciled  within 
their  several  State  limits ;  that  "  the  Constitution  and  laws  of 
one  or  more  States  determining  property,"  cannot  be  "pro- 
scribed "  by  altering  or  destrojnng  the  efltcctsof  those  laws  upon 
the  relations  of  such  persons  at^er  their  emigration  and  settle-^ 
racnt  in  the  Territory  ;  that  the  duty  of  the  national  Govem?- 
ment  is,  as  the  agent  of  the  States  severally,  to  maintain  these 
effects  in  the  Territories.  See  jmge  516  of  the  report.  In  other 
wokIs  (using  the  nomenclature  herein  before  adopted)  the  doc- 
trine is,  that  the  national  Government  is  bound  to  actualize  or 
realize,  in  the  Territory,  the  rights  and  obligations  of  private 
jiersons  which  have  become  existent  under  "  the  Constitution 
and  laws  determining  property"  in  the  State  wherein  such 

tcnDinntion  of  nrivate  rightu,  htut  sever  heta  more  anp&rent;  tjban  in  ibtm  q^ataidom 
r<e4]>ectttig  tlio  taw  of  tlie  teiritorie^.  Jtidiro  Cami>l>eu'«  view  seemt  to  c«itmde  with 
that  ttfttedl  anU.,  \n  Ute  4s«cotid  pariigroplt  of  rtoto  on  p.  40^,  tbftt  there  I*  so  iutegir&! 
{Kople  <^  the  U.  S.,  and  to  go  to  tlio  extreme  of  that  theoxy. 
^  Compiura  tmtt,  §§  87C,  397. 
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persons  were  previously  domiciled,  and  has  no  power  to  deter- 
mine tlie  continuance  of  those  ngbts  and  obligations,  even  when 
the  person!^  to  whom  they  liave  been  attributed  have  become 
domiciled  m  the  Territory*  The  same  doctrine  would  seem  to 
limit  the  power  which  Mr.  Justice  Campbell  supposed  to  belong 
to  the  people  of  the  Territory. 

■Aithougb  this  is  properly  a  question  of  public  law,  or  one  of 
the  location  of  sovereign  pcw-ar,  the  doctrine  is,  as  stated  by 
Judge  Campbell,  also  operative  as  private  law  ;  that  is,  it  is  a 
rule  by  which  judicial  tribunals  may  determine  rights  and  obli- 
gations of  private  persons  in  tlio  Territories.  On  page  514, 
Judge  Campbell  proceeds  to  say,  after  enumerating  certain  sub- 
jects of  legislation  as  being  within  the  power  of  Congress :  "  I 
admit  that  to  mark  the  bounds  for  the  jurisdiction  oC  the  Gov- 
ernment of  the  United  States  within  the  Territory,  and  of  its 
power  in  respect  to  persons  and  things  within  the  nunicipal 
subdivisions  it  has  created,  is  a  work  of  delicacy  and  difficulty, 
and,  in  a  great  meesure,  is  beyond  the  cognizance  of  the  judi- 
ciary department  of  that  Government.  How  much  municipal 
power  may  be  exercised  by  the  people  of  the  Territor>%  before 
their  admission  to  the  Union,  the  courts  of  justice  cannot  de- 
cide. This  must  depend  for  the  most  part  on  political  con- 
siderations, which  cannot  enter  into  the  determination  of  a  case 
of  law  or  equity.  I  do  not  feel  callisd  upon  to  define  the  juris- 
diction of  Congress.  It  is  sufficient  for  the  decision  of  tliis  case 
to  ascertain  whether  the  residuary  sovereignty  of  the  States  or 
people  has  been  invaded  by  the  eighth  section  of  the  act  of  6th 
March,  1820, 1  have  cite<l,  in  so  far  as  it  concerns  the  capacity 
and  stcUm  of  persons  in  the  condition  and  circumstances  of  the 
plaintiif  md  his  family.' 

These  States,  at  the  adoption  of  the  Federal  Constitution, 
were  organized  commimitics,  having  distinct  systems  of  muni- 

'  On  page  fiO&,  Mr.  JosUoe  CAmpb«lI  aay»  of  "  Oie  cxpedicot  contmac4  in  tUo 
eighth  wctjon  "  of  lJtJ«  Act  of  Congmt,  the  Mimwi  Chmprmii*,  "For  tlie  first  time 
in  the  hhtory  of  the  coontiy  ha»  its  optHmtlon  \mn  etabodied  in  &  c&s&  at  Im,  and 
brni  ■prmoiti  to  tl»!«  coart  for  their  jitdgroeat.  The  ixmnlry  le,  whether  tlwr« 
cijwditiotw  in  tho  Coo»Ut«ti<mi  of  tho  Territortefl  which  tubject  thtt  capacity  aad  itatui 
of  penwn*  within  their  Hni!t«  to  Uie  tUrcct  action  of  Conftrt**.  Can  CoogTM«  tletor- 
mijttt  the  condition  and  itatut  of  pmons  who  {olutbit  tho  Tenr^tories?  " 
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cipal  law,  whiob,  thougli  derived  from  a  common  sourco,  and  re- 
cogxkkuQg  in  the  main  similar  principles,  yet  in  some  rsspects 
}iad  become  nnlike,  and  on  a  particular  subject  promised  to  be 
ant^igonistic. 

Their  systems  provided  protection  for  life,  Kberfcy,  and 
property,  among  tbeir  citis^ns,  and  for  the  determination  of  the 
condition  and  capacity  of  the  pei^ns  domiciled  within  their 
limita.  These  institutions,  for  the  most  part,  were  placed  be- 
yond the  control  of  the  Federal  Oovernment.  The  Constitution 
allows  Congress  to  coin  money,  and  rcgdate  its  value ;  to  regu- 
late foreign  and  Federal  commerce ;  to  secure,  for  a  limited  pe- 
riod, to  authors  and  inventors,  a  property  in  their  writings  and 
discoverl:** ;  and  to  make  rules  concerning  captures  in  war ;  and, 
within  the  lirxiits  of  these  powers,  it  has  exercised  rightly,  to  a 
greater  or  less  extent,  the  power  to  detcnaiae  what  shall  and 
what  shall  not  be  property. 

"  But  the  great  powers  of  war  and  negotiation,  finance, 
postal  communication,  and  commerce,  in  general,  when  em- 
ployed in  respect  to  the  property  of  a  cifeijscn,  refer  to,  and  de- 
pend upon,  the  municipal  laws  of  the  States,  to  ascertain  and 
determine  what  is  pro|3erty,  and  the  rights  of  the  owner,  and 
the  tenure  by  which  it  is  hold. 

"  Whatever  these  Constitutions  and  laws  validly  determine 
to  be  property,  it  is  the  duty  of  the  Federal  Gtoverameat, 
through  the  domain  of  jurisdiction  merely  Federal,  to  reeognize 
to  l>e  property. 

"  And  this  principle  follows  irom  the  structure,  of  the  re- 
spective Governments,  State  and  Federal,  and  their  reciprocal 
relations.  They  arc  different  agents  and  trustees  of  the  people 
.  of  the  several  States,  appointed  with  diifcrcnt  powers  and  with 
distinct  pur|K>8es,  but  whose  acts,  within  the  scope  of  their  re- 
spective jurisdictions,  are  mutually  obligatory.  They  are  re- 
spectively the  depositories  of  such  powers  of  legislation  as  the 
people  were  willing  to  surrender,  and  their  duty  is  to  co-operate 
within  their  several  jurisdictions  to  maintain  the  rights  of  the 
same  citizens  under  both  Governments  unimpairecl  A  pro- 
scription, therefore,  of  the  Constitution  and  laws  of  one  or  more 
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States,  dotcnmnisg  property,  on  the  part  of  the  Federal  Gov- 
ernment, by  which  the  etabiUty  of  its  social  system  may  be  en~ 
flangcrcd,  is  plainly  i^pngnant  to  the  conditions  on  which  the 
Federal  Constitution  was  adopted,  or  which  that  Government 
was  designed  to  accomplish.  Each  of  the  States  surrendered 
its  powers  of  war  and  negotiation,  to  raise  armies  and  to  support 
a  navy,  and  aU  of  these  powers  are  sometimes  required  to  pre- 
seni'e  a  State  from  disaster  and  niin.  The  Federal  Government 
was  constituted  to  exercise  these  powers  for  the  presentation  of 
the  States,  respectively,  and  to  secure  to  all  their  citizens  the 
enjoyment  of  the  rights  wliich  were  not  surrendered  to  the  Fed- 
eral Government." 

On  page  616,  the  same  judge  observes :  "  This  court  have 
determined  that  the  intermigration  of  slaves  was  not  committed 
to  the  jurisdiction  or  control  of  Congress.*  Wherever  a  master 
is  entitled  to  go  within  the  United  States,  Ms  slave  may  accom- 
pany him,  without  any  impediment  fi-om,  or  fear  of,  congres- 
sional legislation  or  interference.  The  question  then  arises 
whether  Congress,  which  can  exercise  no  jurisdiction  over  the 
relations  of  master  and  slave  within  the  limits  of  the  Umon, 
and  is  bound  to  recognise  and  respect  the  rights  and  relations 
that  validly  exist  under  the  Constitutions  and  laws  of  the  States, 
can  deny  the  exercise  of  those  rights,  and  prohibit  the  contin- 
uance of  those  rclationa,  within  the  Territories.  And  the  cita- 
tion of  State  statutes  prohibiting  the  immigration  of  slaves,  and 
of  the  decisions  of  State  courts  enforcing  the  forfeiture  of  the 
master's  title  in  accordance  with  their  nile,  only  darkens  the 
discussion.  For  the  question  is,  have  Congress  the  municipal 
sovereignty  in  the  Territories  which  the  State  Legislatures  have 
derived  from  the  authority  of  the  people  and  exercise  in  the  , 
States  ?  And  this  depends  upon  the  construction  of  the  article 
in  the  Constitutioa  before  referred  to.  And,  in  my  opinion, 
that  clause  confers  no  power  ujjon  Congress  to  dissolve  the  rela- 
tions of  the  master  and  slave  on  the  domain  of  the  United 
States,  either  within  or  without  any  of  the  States." 

•  R«f«rrf  »g  probatly  to  Grovca  p.  Slaught-tr,  15  Pctera,  449. 
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On  the  supiMsitiott  then  '1ml;  the  aationtil  Government  docs 
hoM,  in  and  for  tlio  Torritoryy  thoac  powers  which  a  State  Gov- 
ernment holds  in  and  for  a  State/  It  does  not  apjicar  that  Judge 
Campbcl.'  would  agree  with  tlio  Chief  Justice,  tlmt  the  slave- 
holder's right  is  prote^sted  there  by  the  private  law  of  the  Con- 
stitution,  operating  like  a  hill  of  rights  in  tlie  guarantee  of 
private  propeHy. 

§  498.  Mr.  Justice  Catron,  on  pages  019-5f^3,  maintains,  as 
finnly  as  any  other  member  of  the  court,  that  the  only  valid  leg- 
islation operating  in  the  Territories  is  that  pfoceeding  from 
power  held  by  Congress,  and  appears  to  bo  of  the  opinion  that 
all  the  ordinary  powers  of  a  State  Government  have,  by  the  words 
of  the  Constitution,  been  granted  to  Congress.  But  Judge  Ca- 
tron finds  that  the  power  of  Congret®  in  the  Territory  of  Louisiana 
is  restricted  by  the  conditions  of  the  treaty,  of  cession,  made 
with  France  in  1803  (see  pages  524^-528).  Tlii»  doctrine, 
which  is  the  ground  principally  relied  on  by  Judge  Catron  in 
the  decision  of  the  question,  will  be  further  considered  in  a  later 
portion  of  this  work. 

But  notwithstanding  his  view  of  the  powers  of  Congress  in 
the  Territories,  as  above  stated,  Judge  Catron  appears  at  the 
same  time  to  be,  in  some  degWKJ,  with  either  Judge  Daniel  or 
Judge  Campbell  in  their  doctrines  of  the  limitation  of  the  power 
of  Congress  in  all  the  Temtories,  as  respects  a  right  of  "  equality  " 
belonging  to  the  SiatM  or  to  the  citixens  of  the  Stat(». 

On  page  526  of  the  report,  after  referring  to  the  cessions 
made  by  Georgia  and  IjTorth  Carolina  of  western  territory,  and 
to  the  fact  that  no  guaranty  was  wiquired  by  Gewgia  from  the 
United  States  for  the  protection  of  slave  property,  Mr.  Justice 
Catron  says,  "  The  Federal  Constitution  was  relied  on  to  secure 
the  rights  of  Georgia  and  her  citizens  during  the  Territorial 
condition  of  the  country.  She  relied  on  the  indisputable  truths, 
that  the  States  were  by  the  Constitution  made  equals  in  po- 
litical rights  and  equals  in  the  right  to  participate  in  the  com- 
mon property  of  all  the  States  United,  and  held  in  tnist  for 
them.   Thd  Constitution  having  provided  that  the  *  citissens  of 

»  uin/«,  p.  628. 
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each  State  slml!  ho  entitled  to  nil  privileges  and  immanities  of 
citiawns  of  the  several  States/  the  right  to  enjoy  the  territory 
as  oqtmls  was  reserved  to  the  Status,  and  to  tho  citizens  of  the 
States  respectively.  Tho  cited  clause  is  not  that  tho  citistcns  of 
the  United  States  shall  have  equal  privileges  in  the  Territories, 
but  the  citizen  of  each  State  shall  come  there  in  right  of  his 
State,  and  enjoy  the  common  property.  Hp  secures  his  equality 
through  tho  equality  of  las  State,  by  viiiuo  of  that  great  funda- 
mental condition  of  tho  Union,  thd  equality  of  the  States. 

"  Congress  cannot  indirectly  what  the  Constitution  prohibits 
directly.'  If  the  slave-holder  is  prohibited  from  going  to  the 
Territory  with  his  slaves,  who  aro  parts  of  his  family  in  name 
and  in  fact,'  it  wiU  follow  that  men  owning  lawful  property 
in  their  own  States,  carrying  with  them  the  eqiuility  of  tlieir 
State  to  enjoy  the  common  property,  may  be  told,  you  cannot 
come  here  with  your  slave?*,  and  ho  will  bo  held  out  at  tho 
border.  By  tins  subterfuge,  owners  of  slave  property,  to  tho 
amount  of  thousands  of  millions,  might  bo  almost  as  effectually 
excluded  from  removing  into  the  Torritorj'  of  Louisiana  north  of 
thirty-six  degrees  thirty  minutes,  as  if  the  law  declared  that 
owners  of  slaves,  as  a  class,  should  be  excluded,  even  if  their 
slaves  should  be  left  behind.  Just  as  well  might  Congress  have 
said  to  those  of  tho  ISforth,  you  shall  not  introduce  into  the  ter- 
ritory south  of  said  line  your  cattle  and  horses,  as  tho  covuih  y 
is  already  overstocked,  nor  can  you  introduce  your  tools  of  trade, 
or  machines,  as  tho  policy  of  Congress  is  to  encourage  the  cul- 
ture of  sugar  and  cotton  south  of  the  lino,  and  so  to  provide  that 
the  Northern  people  shall  manufacture  for  those  of  tho  South, 
and  barter  for  the  staple  articles  slave  labor  produces.  And 
thus  tho  Northern  farmer  and  mechanic  would  be  held  out,  as 

'  TliO  clawse  in  Art.  Iv.  nee  2,  "TIjc  cUkcnii  of  each  State  «haU  bo  entSUcd  to  »U 
privllcgti*  and  Immaiiltlwi  cf  dtixcn*  ia  tho  ftovcral  Stntcs.**  It  would  appcurfkmi  tlili 
that,  in  th»  jtt%«'«opl«>ion,  lh«  *laT»>botiiet'»  right  under  tlte  !aw  of  bU  former  maldletKia 
U  guarantfljKi  tvtn  when  lh«  Tenitorjr  becotMe«  a  State,  and  if  «o,  it  mutt  tw  cqaaily 
fi;vuu:ant««d  in  all  ttto  oldt  r  Statt». 

*  Ite&rriDg,  t^i^mrrndjr,  to  the  clause  above  dted. 

*  Here  a  loinewhat  diil^rent  tlitKMry  of  the  riaht  of  »Iave-holdeni  U  intimated, 
that  dxk'fciry  h  a  relatioa  between  p«r«otui,  one  of  the  relotiotu  cf  fainity,  like  that  of 
hutband  and  wife,  {mreut  and  child.  It  can  hardly  be  meant  that  in  the  tlavc^holdiog 
States  wives  end  children  ore  property. 
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the  slave-holder  vtm  for  thirty  years,  by  the  Missouri  re- 
stnction. 

"  If  Congrc^  could  prohibit  one  species  of  property,  lawful 
throughout  Ziouisiana  when  it  was  acquired,  and  lawful  in  the 
State  from  whence  it  woe  brought,  so  Congress  might  exclude 
any  or  all  property." 

And  in  concluding  the  opinion, — "  My  opinion  is,  that  the 
tliird  article  of  the  treaty  of  1803,  ceding  Louisiana  to  the  United 
States,  stands  protected  by  the  Constitution,  ond  cannot  be  re- 
pealed by  Congress. 

"  And,  secondly,  that  the  act  of  1820,  known  as  the  Mis- 
souri compromise,  violates  the  most  lending  feature  of  the  Con- 
stitution, a  feature  on  which  the  Union  de^nds,  and  which 
secures  to  the  respective  States  and  their  citizens  an  entire 
EQUAZ.ITY  of  rights,  privil^;es,  and  immunities. 

"  On  these  grounds,  I  hold  the  compromise  act  to  have  been 
void." 

And  although  Judge  Catron  docs  not  allude  to  those  clauses 
of  the  Constitution  which  operate  as  a  bill  of  rights  and  as  pri- 
vate law,  yet  it  might,  from  the  portion  of  his  opinion  before 
cited,  bo  inferred  that  ho  should,  in  consistency,  have  agreed 
with  the  Chief  Justice  in  holding  tliat  slaves  are,  by  them,  pro- 
tected m  property y  in  the  same  degree  as  domestic  animals  and 
inanimate  chattels  ;  that  is,  if  he  admits  that  the  gtmrantees  of 
private  rights,  in  the  Constitution,  ©iwrate  in  the  Territories, 
winch,  however,  does  not  appear  from  lus  opinion.  For  he  finds 
the  restriction  in  a  clause  in  the  treaty  which  secured  the  in- 
liabitants  in  the  "  free  enjoyment  of  their  liberty,  property ,  and 
religion."  And  this,  the  Judge  supposes,  applies  to  oil  slave- 
holders there ;  whether  they  were  resident  under  the  fonuer 
dominion,  or  are  those  who  hdve  acquired  their  rights  through 
them,  or  are  immigrants  from  the  States.  (See  pp.  524,  525.) 
And  it  would  seem  that,  in  determining  what  is  or  is  not  prop- 
erty in  view  of  the  treaty  provision,  the  mma  criterion  should 
be  adopted  which,  according  to  the  Chief  Justice,  determines 
slaves  to  be  property  in  view  of  the  constitutional  guarantee. 

§  499.  In  the  same  cose  Justices  McLean  and  Curtis  main- 
toined  the  power  of  Congress  to  prohibit  slavery  in  the  Terri- 
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tones,  and,  in  their  dissonting  <*pinioii8  both  equally  opposed  iho 
doctrine  that  the  right  of  the  immigrating  slave-holder  is  pro- 
tected under  the  constitutional  guarantee  of  private  property 
and  the  doctrino  that  it  is  maintaiued  in  the  Territory  by  the 
law  of  the  State  in  "which  he  formerly  resided.  In  their  ejcara- 
ination  the  two  questions  are  hardly  distinguished  os  separate 
inquiries. 

§  600.  Mr.  Justice  Mclioan's  opinion  seems  to  bo  that  Oon- 
grcsa  hos  power  to  abolisli  or  prohibit  slavery  in  tho  Territories, 
but  has  no  power  to  establish  or  introduce  slavery.  In  denying 
the  latter  grower,  Judge  McLean  relies  on  the  fact  tliat  it  is  not 
granted  by  the  Conjstitution,  imd  is  "  contrary  to  its  spirit," 
though  appearing  to  admit  that  where  slavery  has  before  existed 
or  been  lawftil  in  a  Territory  it  may  thereafter  be  mnantaiued  or 
recognized  by  the  national  Government;  and  he  derives  the 
power  of  prohibiting  it  only  from  his  own  view  of  what  "  sound 
national  policy  "  may  justify,  a?  a  "  needful  rule  and  regulation  " 
imder  the  "territory  and  other  property"  clause.  Judge 
McLean's  language,  on  page  542  of  the  report  is : 

"  Did  Chief  Justice  Marshall,  in  saying  that  Congress  gov- 
erned a  Territory,  by  exercising  the  combined  powers  of  the 
Peihml  and  State  Governments,  refer  to  unlimited  discretion  ? 
A  Government  which  can  znaho  white  men  slaves  ?  Surely, 
such  a  remark  in  the  argument  must  have  been  inadvertently 
uttered.  On  the  contrary,  there  is  no  power  in  the  Constitution 
by  which  Congress  can  make  either  white  or  black  men  slaves. 
In  oiganiziug  the  Government  of  a  Territory,  Congress  ia  limited 
to  means  appropriate  to  the  attainment  of  the  coustitutionrd 
object.  No  powers  can  be  exercised  which  are  prohibited  by 
the  Oocstitufcion,  or  which  are  contrary  to  its  spirit ;  so  that, 
whether  the  object  may  be  the  protection  of  the  persons  and 
property  of  purchosers  of  the  public  lands,  or  of  eommunitieb 
who  have  bc<m  annexed  to  the  Union  by  conquest  or  purchase, 
they  are  initiatory  to  the  establishment  of  State  Governments, 
and  no  more  power  can  bo  claimed  or  exercised  than  is  necessary 
to  the  attainment  of  the  end.  This  is  the  limitation  of  all  the 
Fedeml  powers. 
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But  Congress  has  no  power  to  rcgulato  the  internal  con- 
cerns of  a  State,  as  of  a  Territory ;  consequently,  in  providing 
for  tlie  Government  of  a  Territory,  to  some  extent,  the  combined 
powers  of  the  Federal  and  State  Governments  are  necessarily 
exercised. 

"  If  Congress  should  deem  slaves  or  free  colored  persons  in- 
jurious to  the  population  of  a  free  Territory,  as  conducing  to 
IcBsen  the  value  of  the  public  lands,  or  on  any  other  ground  con- 
nected with  the  public  interest,  th*}y  have  the  power  to  prohibit 
them  from  becoming  settlers  in  it.  This  can  be  sustained  un 
the  ground  of  a  sound  national  policy,  which  is  so  clearly  shown 
in  our  history  by  practical  results,  that  it  would  scorn  no  con- 
siderate individual  can  question  it.  And,  as  regards  any  un- 
fairness of  such  a  policy  to  our  Southern  brethren,  us  urged  in 
the  argument,  it  is  only  necessurj'  to  say  that,  with  one-fourth 
of  the  Federal  population  of  the  Union,  they  have  in  the  slave 
States  a  larger  extent  of  fertUe  territory  tlian  is  included  in  the 
free  States ;  and  it  is  submitted,  if  masters  of  slaves  bo  re- 
stricted from  bringing  them  into  free  territory,  that  the  restric- 
tion on  the  free  citizens  of  non-slavoholding  States,  by  bringing 
slaves  into  fireo  territor}',  is  four  times  greater  than  that  com- 
plained of  by  the  South.  But,  not  only  so ;  some  three  or  four 
hundred  thousand  holders  of  slaves,  by  bringing  them  into  free 
territory,  impose  a  restriction  on  twenty  millions  of  the  free 
States.  Tho  repugnancy  to  slavery  would  probably  prevent 
fifty  or  a  hundred  freemen  from  settling  in  a  slave  Territo.ry, 
where  one  slaveholder  would  bo  prevented  from  settling  in  a 
free  Territory. 

"  This  remark  is  made  in  answer  to  the  argument  urged,  that 
a  prohibition  of  slavery  in  the  free  Territories  is  inconsistent  with 
the  continuonce  of  the  Union.  Where  a  territorial  Government 
ia  established  in  a  i?lavo  Territory,  it  has  uniformly  remained  in 
that  condition  until  the  people  form  a  State  Constitution ;  the 
same  course  where  the  Territory  is  free,  both  parties  acting  in 
good  faith,  would  be  attended  with  satisfactory  results."* 

'  Hero  Judge  McLean  «eeiiii  to  orgue  otiljr  fv?  »  power  to  provnnt  the  introdaction 
of  alave«  luto  tcrritorjf  ptxriouily  vacant,  not  for  power  to  cbango  tho  condition  of 
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In  concluding  liis  examination  of  this  point  of  the  caae,  Jtidgo 
McLean  obsems,  on  page  547,  "  If  Congress  may  establish  a 
Temtoriai  Government  in  the  exercise  of  its  discretion,  it  is  a  clear 
principle  that  a  court  cannot  control  that  discretion.  This  being 
the  case,  I  do  mt  see  on  what  ground  the  act  is  held  to  bo  void. 
It  did  not  purport  to  forfeit  property,  or  take  it  for  public  pur- 
poses. It  only  prohibited  slavery ;  in  doing  wliich  it  followed 
the  ordinance  of  1787."  Judge  McLean  then  proceeds  to  the 
international  question  of  **  the  effect  of  taking  slaves  into  a 
State  or  Territory,  and  so  holding  them,  where  slavery  is  pro- 
hibited." Although  the  argument  hero  assumes  that  there  is 
no  local  (internal)  law  in  the  Territory  maintaining  slavery  as 
the  condition  of  domiciled  persons,  some  passages  in  this  part 
of  his  opinion  are  a  reply  to  those  doctrines  of  other  members  of 
the  Court  which  would  maintain  its  existence,  as  between  mas- 
ters and  slaves  emigrating  thither,  irrespectively  of  the  legis- 
lative (juridical)  action  of  the  national  Government,  and  thus 
make  it  an  effect  of  the  local  (internal)  law  of  the  Territory.' 
Judge  McLean  first  refers  to  the  principle  that  slavery  exists  by 
local  law,  or  municipal  law,  in  the  sense  of  jus  proprium,  as  re- 
cogniacd  by  the  Supreme  Court,  in  Frigg's  case,  16  Peters,  611, 
"  The  state  of  slavery  is  deemed  to  be  a  r^iere  municipal  regu- 

pertQn*  vrlio,  befom,  b»<I  htm  hvMly  heH  as  tl&vex,  Am!  de««  not  eoruddler  tlm  ne',  m 
ono  aMMwjf  tlvntxy^  Jttdgo  Cft»m»,  on  the  other  hsnd,  (p.  S26,)  tuy*,  "Tho  Mi«- 
(owri  GimjiromlM  line  was  vtry  «ggmsive:  it  i3«ciiir«d  lluit  tXtkxtiy  wam  ftboUtHe^  fbr 
eter  tlirougbout  a  wwantiy  rcaw»ln«  firom  me  MltMctippi  t%v<iT  to  ijte  Padfw  ocean/' 
iitu,  and  aMomtng  tU<  extent  for  the  country'  c«4di  hy  Vrmw^  dl««}gtmte«  tlte  portion 
!u  whkh  dAveiy  «u  pnihSbited  n«  fourvfiftba  of  the  wbok.  *liho  term  *'  «j||;res>lve  *' 
wbuli)  H  mors  ttptiroMlitto  ott  »ome  other  dteoty  timx  xhtA  which  JvAgjt  C«tmt  j^rin- 
dpiiMy  rfllei  on  m  oeityittg  the  power  of  Coogr«««,  I,  the  treaty  i»cittriftg  tht  in- 
btthitauU  hi  their  lirojwrty,  ««,  For  «t  the  <l*tc  of  cewJon,  ft»d  even  in  1820,  the  dftto 
of  the  Act  of  Conmwt,  Uiftre  prohabUy  wa»  t«>t  a  tingle  wjgro  «kvo  i»  the  whole  regioo 
o  vhkh  it  applied. 

•  The  reiatJoft*  of  penoa*  hnml^tlng  Into  a  cowfttry  or  forum  ftna  «lcterroltw*I  hy 
Uvr,  vrhioli  U  ^taUt  intorcatiooal  taw  b  U«b  ih-it  iiMtaue«,  or  white  vttch  pertotui  are 
4h>tln|!;ut»he<i'as  cUU  dtmmM  in  thcrlr  fvrm^tv  r««ldene«.  if  the  »aiue  reklion*  oon- 
tiuttsf,  lifter  they  have  acqttired  a  tmt  &m,lcl\,  they  he  called  tSkcu  the  local 
or  internal  Uwr  i^'Um  forom.  Cowp.  am,  |$  121,  It!'.';,  240.  Hie  <itt»ttlon,  whether 
tho  coRvhktive  ii«l»t«  and  oMIgatioua  of  maatasr  anil  tfa^-*  Imwlgratjftg  into  the  TerH- 
toriti  may  bo  jodielatty  reco^Uod  iher*^  If  tm  prohibiied  by  the  le^ntive  ett«cl»e«t 
of  the  poiia««acir«  of  iovotc%»  powsr  thcrfln,  Ui  to  t«  cooiWeml  herealUrr,  in  tracing  the 
local  muoklpa:!  law*  of  the  Teirijorie*.  ThU  o«w«tio«  a»d  that  ttf  ihc  l«k{«kih'e  power 
of  C«»Kr««»  tu  rupect  to  abvofyi  «««  not  to  have  \ma  clearly  dlill«guUhe4  by  ftwme 
of  the  Jtiwdoet  Ui  their  oplmoof. 
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lation,  founded  upon  and  Umifeed  to  tho  mage  of  the  territorial 
Iftws."  He  then  observes,  on  page  548  of  the  rejjort,  "  By 
virtue  of  what  law  is  it  that  a  master  may  take  his  slave  into 
free  territory,  and  exact  from  liim  the  duties  of  a  slave?  The 
law  of  tho  Tcmtory  does  not  sanction  it.  No  authority  can  be 
claimed  under  tho  Constitution  of  the  United  States,  or  any  law 
of  Congress.  Will  it  be  said  that  the  slave  is  .taken  as  proj>erty, 
the  same  as  other  projierty  which  the  master  may  own?  To 
this  I  answer,  that  colored  persons  are  made  property  by  the 
law  of  the  State,  and  no  such  power  is  given  to  Congress.  Does 
the  master  carry  with  him  the  law  of  the  State  from  which  he 
removes  into  the  Territory  ?  and  does  that  enable  him  to  coerce 
his  slave  in  the  Territory  ?  Let  us  test  this  theory.  If  this 
may  be  done  by  a  master  from  one  slave  Stato,  it  may  be  done 
by  a  master  from  every  other  slave  State.  This  right  is  sup- 
posed to  be  couuectetl  with  the  person  of  the  master,  by  virtue 
of  the  local  law.  Is  it  transferable  ?  May  it  bo  negotiated,  as 
a  promissory  note  or  bill  of  exchange?  If  it  be  aiisigned  to  a 
man  from  a  free  State,  may  he  coerce  tho  slave  by  irirtuo  of  it  ? 
What  shall  this  thing  be  denominated  ?  Is  it  |}eisonal  or  real 
property?  Or  is  it  an  indefinable  fragment  of  sovereignty, 
which  every  person  carries  with  him  from  his  late  domicil  ?  One 
thing  is  certain,  that  its  origin  has  been  very  recent,  and  it  is 
unknown  to  tho  laws  of  any  civilized  country." 

On  the  same  page,  Judge  McLean  also  says,  "It  is  said  tho 
Territories  are  common  projjerty  of  the  States,  and  that  a  man 
has  a  right  to  go  there  with  his  projxjrty.  This  is  not  contro- 
verted. But  tho  court  say  a  slave  is  not  property  beyond  the 
operation  of  tho  local  law  which  makes  him  such.  Never  was  a 
truth  more  authoritatively  and  justly  utt^jrcd  by  man.'*  Judge 
McLean  probably  hero  refers  to  what  was  said  by  the  court  in 
Prigg's  case,  above  cited.' 

*  In  ttiU  oon»«eUo«,  Saifcn  McLoon  mnitrk«,  (ha  the  mms  puge,  &»  to  th»  mtherity 
of  that  jMurt  of  lUe  Opinion  of  tho  Ocmrt,  wMcb  matnt»U»  that  tlftvct  oro  ]t«oM:»lse4  a« 
pmiwrty  bv  t^o  Onititutlon :  **  In  thi<  cam,  »  mi^tity  of  tito  cottrt  Have  mi  thitt  a 
«kve  mft/tw  lakm  by  bU  muitor  Into  a  Tonitory  oftEo  VviieA  States,  tho  «A»e  u  a 
horto,  or  imjr  other  hind  of  {jfotwrt;*.  It  h  truo,  this  wa«  imM  hy  the  cwaet,  a»  ftl«o 
mtmy  other  thiam  which  «f«  of  ao  aatltority.  KothUtg  th«t  hu  Wa  $mM  bi  them, 
which  ha4  not  a  diroct  htarbg  aa  tho  jurlsdbtion  of  tho  court,  agikitttt  whkh  utoy  do> 
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§  601.  Mr.  Justice  Curtis,  wlao  in  tlio  same  case  very  fully 
oxmmined  the  several  points  involved  in  the  question  of  the  con- 
stitutionality of  t  he  Missouri  Compromise,  considers,  on  pp.  604- 
619,  the  preliminarv  inquiry,  or  what  may  be  distingtiishcd  as 
being  mor«  particularly  the  question  of  pitUic  law,  that  of  the 
source  and  extent  of  the  powers  of  Congress  over  the  Territories, 
as  determinable  from  the  language  of  the  Constitntion  and  from 
the  practice  of  the  Government  in  its  several  departments.*  On 
page  619,  Judge  Curtis  proceeds  to  say : 

"  It  appears,  however,  from  what  has  taken  place  at  the  bar, 
that  notwithstanding  the  language  of  the  Constitution,  and  the 
long  line  of  legislative  and  executive  precedents  under  it,  three 
different  and  opposite  views  arc,  taken  of  the  power  of  Congress 
respecting  slavery  in  the  Territories. 

"  One  is,  that  though  Congress  can  make  a  regulation  pro- 
hibiting siaverj'  in  a  Territory,  they  cannot  make  a  regulation 
allowing  it ;  another  is,  that  it  can  neither  be  established  nor 
prohibited  by  Congress,  but  that  the  people  of  a  Territory,  when 
organized  by  Congress,  can  establish  or  prohibit  slavery  j  while 
the  third  is,  that  the  Constitution  itself  secures  to  every  citizen 
who  holds  slaves,  under  the  laws  of  any  State,  the  indefeasible 
right  to  carry  them  into  any  Territory,  and  there  hold  them  as 
property. 

"  No  particular  clause  of  the  Constitution  has  been  referred 
to  at  the  bar  in  support  of  either  of  these  views.  The  first  seems 
to  be  rested  upon  general  considerations  concerning  the  social 
and  moral  evils  of  slavery,  its  relations  to  republican  Govern- 
ments, its  inconsistency  with  the  Declaration  of  Independence 
and  with  natural  right. 

CAB  be  coDslderecl  mihotiiy.  1  ihtAl  certainly  not  rttgnrti  U  mth.  The 
qtMMHiott  of  jfuiidictliw,  being  before  Uie  ccnart.  was  demed  by  them  «uthorit«tiT«l)', 
but  nothUtg  berood  thnt  ^aesttcm.  A  tlwtt  U  not  &  mere  ehattdl.  Ho  be«ri  tbo  im- 
pitMof  bU  Mnker,  ao4  U  mneaable  to  t]t«  tawi  d*  Qo4  mi  wma,  mi  be  U  destined!  to 
at)  endiet*  eslsteoev."  Here,  m  i»  commoa  io  tbe«e  qaeKtbnit,  the  judg«  detembes 
wbetber  natitnU  {Mnrtoot  m»,y  or  may  not  b*  proper^  accordSnjg^  to  bit  Individanl 
M&te  of  mtcunl  tif&t^  wtibottt  ««eming  to  r«c«^&o  my  exterior  judical  cnterion. 
It  MexM  tbati  of  tbe  tix  JwiSiim  who  decUredl  the  Act  of  Congret*  to  be  tmoon* 
RiitatioiuU,  only  four,  or  j^npe  only  three,  behl  that  nkm  an  reeogaiuid  by  the 
iMtloniditMrkprQdeoce  $>%  ordicaiy  pr^pesty. 

*  Hm  {>r«c6ee  is  btrdniafVr  to  be  dtiw:ribe4  In  the  hlitoiy  of  the  local  law  of  the 
muni  TetntKurkt  and  StM^  formed  ia  thorn. 
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The  second  is  drawn  from  considerations  eqaaily  genera!, 
concerning  the  right  of  self-government,  and  the  nature  of  the 
politiciil  institutions  which  have  been  established  by  the  people 
of  the  United  States. 

"  While  the  third  is  said  to  rest  upon  the  equal  right  of  all 
citizens  to  go  with  their  property  upon  the  public  domain,  and 
the  inequality  of  a  regulation  which  would  admit  the  property 
of  some  and  exclude  the  property  of  other  citizens ;  and,  inas- 
much as  slaves  are  chiefly  held  by  citizens  of  those  particular 
States  where  slaveiy  is  established,  it  is  insisted  that  a  regulation 
excluding  slavery  from  a  Territory  operates,  practically,  to  make 
an  unjust  discrimination  bet^vc'en  citizens  of  different  States,  in 
respect  to  their  use  and  enjoyment  of  the  territory  of  the  United 
States. 

"  With  the  weight  of  either  of  these  considerations,  when 
presented  to  Congress  to  iniQuence  its  action,  this  court  has  no 
concern.  One  or  the  other  may  be  justly  entitled  to  guide  or 
control  the  legislative  judgment  upon  what  is  a  needful  regu- 
lation. The  question  hero  is,  whether  they  are  sufficient  to 
authorize  this  court  to  insert  into  this  clause  of  the  Constitution 
an  exception  of  the  exclusion  or  allowance  of  slavery,  not  found 
therein,  nor  in  any  other  part  of  that  instrument.  To  ingraft 
on  any  instrument  a  substantive  exception  not  found  in  it,  must 
be  admitted  to  be  a  matter  attended  with  great  difilculty.  And 
the  difficulty  increases  with  the  importance  of  the  instrument 
and  the  magnitude  and  complexity  of  the  interests  involved  in 
its  construction.  To  allow  this  to  be  done  with  the  Constitution, 
upon  reasons  purely  political,  renders  its  judicial  interpretation 
impossible — because  judicial  tribunals,  as  such,  cannot  decide 
upon  political  considerations.  Political  reasons  have  not  the 
requisite  certainty  to  afford  rules  of  juridical  interpretation.  They 
are  different  in  different  men.  They  are  different  in  the  same 
men  at  different  times.  And  when  a  strict  interpretation  of  the 
Constitution,  according  to  the  fixed  rules  which  govern  the  in** 
terpretation  of  laws,  is  abandoned,  and  the  theoretical  opinions 
of  individuals  am  allowed  to  control  its  meaning,  wo  have  no 
longer  a  Constitution ;  we  are  under  the  government  of  indi- 
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vidual  men,  who,  for  the  time  being,  have  power  to  declare  what 
the  Cojistitatton  is,  according  to  their  own  views  of  what  it 
ought  to  mean.  When  such  a  method  of  interjiretation  of  the 
Constitution  obtains,  in  place  of  a  republican  Government,  with 
limited  and  defined  powers,  we  have  a  Government  which  is 
merely  an  exponent  of  the  will  of  Congress ;  or  what,  in  my 
opinion,  would  not  be  preferable,  an  exponent  of  the  individual 
political  opinions  of  the  members  of  this  court. 

"  If  it  can  be  shown,  by  any  thing  in  the  Constitution  itself, 
that  when  It  confers  on  Congress  the  power  to  make  all  needful 
rules  and  regulations  respe<^ting  the  territory  belonging  to  the 
United  States,  the  exclusion  or  the  allowance  of  slavery  was  ex- 
cepted ;  or  if  any  thing  in  the  history  of  this  provision  tends  to 
show  that  such  an  exception  was  intended,  by  those  who  fmracd 
and  adopted  the  Constitution  to  be  introduced  into  it,  I  hold  it 
to  be  my  duty  carefully  to  consider,  and  to  allow  just  weight  to 
such  considerations  in  interpreting  the  positive  text  of  the  Con- 
stitution, But  where  the  Constitution  has  said  a^^  needful  rules 
and  regulations,  I  must  find  something  more  than  tlicorctical 
reasoning  to  induce  me  to  say  it  did  not  mean  all 

"  There  have  been  eminent  instances  in  this  court  closely 
an;alogou8  to  this  one,  in  which  such  an  attempt  to  introduce  an 
exception,  not  found  in  the  Constitution  itself,  has  failed  of 
success." 

After  referring  to  settled  constructions  of  the  grant  to  Con- 
gress of  |X)wcr  of  exclusive  legislation  in  all  cases  whatsoever 
within  the  District  of  Columbia,  and  power  to  regulate  commerce 
with  foreign  nations,— Judge  Curtis,  on  page  623,  proceeds  to 
aay : 

"  While  the  regtUation  is  one  *  respecting  the  territory,'  while 
it  is,  in  the  judgment  of  Congress,  *  a  needful  regulation,'  and  is 
thus  completely  within  the  words  of  the  grant,  while  no  other 
clause  of  the  Constitution  can  bo  shown,  which  requires  the  in- 
sertion of  au  exception  respecting  slavery,  and  while  the  practical 
construction  for  a  period  of  upwards  of  fifty  years  forbids  such  an 
exception,  it  would,  in  my  opinion,  violate  every  sound  rule  of  in- 
terpretation to  force  that  exception  into  the  Constitution  upon 
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the  etrength  of  abstract  political  reasoning,  which  we  arc  bound 
to  believe  the  people  of  the  Unitetl  States  thought  inatifBcienl 
to  induce  them  to  limit  the  power  of  Congress,  because  wliat 
they  have  said  contains  no  such  limitation. 

"  Before  I  proceed  further  to  notice  some  other  grounds  of 
supposed  objection  to  this  power  of  Congress,  I  desire  to  say, 
that  if  it  were  not  for  my  anxiety  to  insist  upon  what  I  deem 
a  correct  exposition  of  the  Constitution,  if  I  looked  only  to  the 
puri)oses  of  the  argument,  the  source  of  the  power  of  Congress 
asserted  in  the  opinion  of  the  majority  of  the  court  would  answer 
those  purposes  equally  well  For  they  admit  that  Congress  has 
power  to  organjjte  and  govern  the  Territories  until  they  arrive  at 
a  suitable  condition  for  admission  to  the  Union ;  they  admit, 
also,  that  the  kind  of  Government  which  shall  thus  exist  should 
be  regulated  by  the  condition  and  wants  of  each  Territor>',  and 
that  it  is  necessarily  committed  to  the  discretion  of  Congress  to 
enact  such  laws  for  that  purpose  as  that  discretion  may  dictate  j 
and  no  limit  to  that  discretion  has  been  shown,  or  even  suggested, 
save  those  positive  prohibitioas  to  legislate,  which  are  found  in 
the  Constitution. 

"  I  confess  myself  unable  to  perceive  any  difference  whatever 
between  my  own  opinion  of  the  general  extent  of  the  power  of 
Congress  and  the  opinion  of  the  majority  of  the  court,  save  that 
I  consider  it  derivable  from  the  express  language  of  the  Consti- 
tution, while  they  hold  it  to  bo  silently  implied  from  the  powar 
to  acfjuire  territory.  Looking  at  the  power  of  Congress  over  the 
Territories  as  of  the  extent  just  described,  what  positive  pro- 
hibition exists  in  the  Constitution,  which  restrained  Congress 
from  enacting  a  law  in  1820  to  prohibit. slavery  north  of  thirty- 
six  degrees  thirty  minutes  north  latitude  ? 

The  only  one  suggested  is  that  clause  in  the  fifth  article  of 
the  aracndmcnta  of  the  Constitution  which  declares  that  no 
person  shall  be  deprived  of  his  life,  liberty,  or  pro[>erty,  without 
duo  process  of  law.  I  will  now  proceed  to  examine  the  question, 
whether  this  clause  is  entitled  to  the  eflect  thus  attributed  to  it.  It 
is  necessary,  first,  to  have  a  clear  view  of  the  natui-c  and  iucidents 
of  that  particular  species  of  property  which  is  now  in  question. 
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"  Slavery,  being  contrary  to  natural  right,  is  created  ouh  by 
municipal  law.  This  ia  not  only  plain  in  itself,  and  agreed  by 
all  writers  on  the  subject,  but  is  inferable  from  the  Constitution, 
and  has  been  explicitly  declared  by  this  court.  The  Constitu- 
tion refere  to  slaves  ob  *  persons  held  to  service  in  one  State,  under 
the  laws  thereof  '  Nothing  can  more  clearly  describe  a  status 
created  by  municipal  law.  In  Prigg  v.  Pennsylvania,  (16  Pet. 
611,)  this  court  caid :  *  The  state  of  Klavcry  is  deemed  to  be  a 
mere  municipal  regulation,  founded  on  and  limited  to  the  range 
of  territorial  laws.'  In  Kankin  v.  Lydia,  (2  Marsh.  12,  470,) 
the  Supremo  Court  of  Appeals  of  Kentucky,  said :  *  Slavery  is 
sanctioned  by  the  laws  of  this  State,  and  the  right  to  hold  them 
imder  our  municipal  regulations  is  unquestionable.  But  wo  view 
this  as  a  right  existing  by  positive  law  of  a  municipal  character, 
without  foundation  in  the  law  of  nature  or  the  unwritten  common 
law.'  I  am  not  acquainted  with  any  case  or  writer  questioning 
the  correctness  of  this  doctrine.  (See  also  1  Burge,  Col  and 
For.  Laws,  738-741,  where  the  authorities  are  collected.) 

"The  sktius  of  slavery  is  not  nccesfiarily  always  attended 
with  the  same  powers  on  the  part  of  the  master.  The  master  is 
subject  to  the  supreme  power  of  the  State,  whoso  will  controls 
his  action  towards  his  slave,  and  this  control  must  be  defined  and 
regulated  by  the  municipal  law.  In  one  State,  as  at  one  period 
of  the  Roman  law,  it  may  put  tho  life  of  the  slave  into  the  hand 
of  the  master ;  others,  as  those  of  the  United  States,  which  tol- 
erate slavery,  may  treat  the  slave  as  a  person,  when  tho  master 
takes  his  life ;  whik  in  others,  the  law  may  recognize  a  right  of 
the  slave  to  be  j;.«?».<;t€^  from  cruel  treatment.  In  other  words, 
the  status  of  8lrv>>'y  embraces  every  condition,  from  that  iu  which 
the  slave  is  knc«wa  to  the  law  simply  as  a  chattel,  with  no  civil 
rights,  to  that  in  which  he  is  recognized  as  a  person  for  all  pur- 
poses, save  the  compulsory  power  of  directing  and  receiving  the 
fruits  of  his  labor.  Which  of  these  conditions  shall  attend  the 
(^aim  of  slavery,  must  depend  on  the  municipal  law  which  creates 
and  upholds  it. 

"  And  not  only  must  the  status  of  slavery  be  create  and 
measured  by  municipal  law,  but  the  rights,  powere,  and  obliga* 
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tions,  which  grow  out  of  tbat  status^  must  be  defineti,  protected, 
and  enforced,  by  such  laws.  The  liability  of  the  master  for  tbo 
toi'ts  and  crimes  of  bis  slave,  and  of  tbii-d  persons  for  assaulting 
or  injuring,  or  harboring  or  kidnapping  him,  the  forms  and  modes 
of  emancipation  and  sale,  their  subjection  to  the  debts  of  the 
master,  succession  by  death  of  the  master,  suits  for  freedom,  the 
capacity  of  tiie  slave  to  be  party  to  a  suit,  or  to  be  a  witness, 
with  such  police  regulations  as  have  existed  in  all  civilized  States 
where  slavery  hm  been  tolerated,  are  among  the  subjects  upon 
which  municipal  legislation  becomes  necessary  when  slavery  is 
introduced. 

"  Is  ifc  conceivable  that  the  Constitution  has  conferred  tho 
right  on  every  citizen  to  become  a  resident  on  the  Territory  of 
the  United  States  with  his  slaves,  and  there  to  hold  them  as 
such,  but  has  neither  made  nor  provided  for  any  municipal  regu- 
lations which  are  essential  to  the  existence  of  slavery  P 

"  Is  it  not  more  rational  to  conclude  that  they  who  framed 
and  adopted  tho  Constitution  were  aware  that  persons  held  to 
service  under  the  laws  of  a  State  are  property  only  to  tho  extent 
and  under  tho  conditions  fixed  by  those  laws ;  that  they  must 
cease  to  bo  available  as  property,  when  their  owners  voluntarily 
place  them  permanently  within  another  jurisdiction,  where  uo 
municipal  laws  on  the  subject  of  slavery  exist ;  and  that,  being 
aware  of  these  principles,  and  having  said  nothing  to  interfere 
with  or  displace  them,  or  to  compel  Congress  to  legislate  in  any 
particular  manner  on  tho  subject,  and  having  empowered  Con- 
gress to  make  all  needful  rutcs  and  regulations  respecting  the 
territory  of  the  United  States,  it  was  their  intention  to  leave  to 
the  discretion  of  Congress  what  regulations,  if  any,  should  be 
made  concerning  slavery  therein  ?  Moreover,  if  the  right  exists, 
what  are  its  limits,  and  what  are  its  conditions  ?  If  citizens  of 
tho  United  States  have  tho  right  to  take  their  slaves  to  a  Terri- 
tory, and  hold  them  thero  as  slaves,  without  rcgawl  to  the  laws 
of  the  Territory,  I  suppose  this  right  is  not  to  bo  restricted  to 
tho  citizens  of  slaveholding  States.  A  citizen  of  a  State  which 
does  not  tolerate  slavery  can  hardly  be  denied  tho  pov/er  of  doing 
the  same  thing.   And  what  law  of  slavery'  docs  either  take  with 
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him  to  the  Territory  ?  If  it  be  said  to  be  those  laws  resiiectiiig 
slavery  which  oxiatcd  ia  tlio  particular  State  from  which  each 
slave  last  carae.  what  an  anomaly  is  this  ?  Where  else  can  wo 
find,  under  the  law  of  any  civilizetl  countr)*,  the  ^lower  to  intro- 
duce and  permanently  continue  diverse  systems  of  foreign  muni- 
cipal law,  for  holding  jiersons  in  slavery  ?  I  say,  not  merely  to 
introduce,  but  permanently  to  continue,  these  anomalies.  For 
the  offspring  of  the  female  must  be  governcti  by  the  foreign  mu- 
nicipal laws  to  which  the  mother  was  subject;  and  when  any 
slave  is  sold  or  passes  by  succession  on  the  death  of  the  owner, 
there  must  pass  with  him,  by  a  species  of  subrogation,  and  as  a 
kind  of  unknown in  re,  the  foreign  municipal  laws  wluch  con- 
stituted, regulated,  and  preserved  the  status  of  tho  slave  bcforo 
his  exportation.  Whatever  theoretical  iraiwrtance  may  bo  now 
supposed  to  belong  to  the  maintenance  of  such  a  right,  I  feel  a 
perfect  conviction  that  it  would,  if  ever  tried,  prove  to  be  as  im- 
practicable in  fact,  08  it  is,  in  my  judgment,  monstrous  in  theory. 

"  I  consider  tho  assumption  which  lies  at  tho  basis  of  this 
thcor}'  to  bo  uusound ;  not  in  its  just  sense,  and  when  properly 
understood,  but  in  tho  sense  which  has  been  attached  to  it.  That 
assumption  is,  that  the  territory  ceded  by  France  was  acquired 
for  the  equal  benefit  of  all  the  citizens  of  tho  United  States.  I 
agree  to  tho  position.  But  it  was  acquired  for  their  benefit  in 
their  collective,  not  their  individual,  capacities.  It  was  acquired 
for  their  benefit,  as  an  organized  political  society,  subsisting  as 
*  tho  people  of  the  United  States,*  under  tho  Constitution  of  tho 
United  States ;  to  be  administered  justly  and  impartially,  and 
as  nearly  as  imssiblc  for  tho  equal  benefit  of  every  individual 
citizen,  accortling  to  tho  best  judgment  and  discretion  of  tho 
Congress ;  to  whoso  power,  as  the  Legislature  of  tho  nation  which 
acquired  it,  the  people  of  tho  United  States  have  com  nittcd  it£ 
administration.  Whatever  individual  claims  may  bo  founded  m 
local  circumstances,  or  sectional  differences  of  condition,  ciinnot, 
in  my  opinion,  bo  recognized  in  this  court,  without  arrogating  to 
the  judicial  branch  of  tho  Government  powers  not  committed  to 
it ;  and  wliicli,  with  oil  tho  unaflected  respect  I  feel  for  it,  when 
ftctiitg  ifi  it5}  proper  sphere,  I  do  not  think  it  fitted  to  wield. 
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"  Nor,  in  my  judgment,  will  tho  position,  that  a  prohibition 
to  bring  slaves  into  a  Territory  deprives  any  one  of  his  proi}erty 
without  due  process  of  law,  bear  examination. 

"  It  must  bo  rcmombered  that  this  restriction  on  tho  legis- 
lative power  is  not  peculiar  to  the  Constitution  of  tho  United 
States ;  it  was  boiTOwcd  from  Atagna  Ghaiia ;  was  brought  to 
America  by  our  ancestors,  as  jmrt  of  their  inherited  liberties,  and 
has  existed  in  all  the  States,  usually  in  tho  very  words  of  tho 
great  charter.  It  existed  in  every  political  community  in  Ame- 
rica in  1787,  when  the  ordinance  prohibiting  slavery  north  and 
west  of  tho  Ohio  was  passed. 

"  And  if  a  prohibition  of  slavery  in  a  Territory  in  1820  vio- 
lated this  principle  of  Magna  Oharta,  the  ordinance  of  1787  also 
violated  it ;  and  whab  power  had,  I  do  not  say  tho  Congress  of 
the  Confetlcration  alone,  but  the  Legislature  of  Virginia,  or  the 
Legislature  of  any  or  all  the  States  of  the  Confederacy,  to  consent 
to  such  a  violation  ?  Tho  people  of  tho  States  had  conferred  no 
such  |M)wer.  I  think  I  may  at  least  say,  if  the  Congress  did  then 
violate  Magna  Charta  by  the  ordinance,  no  one  discovered  that 
violation.  Besides,  if  the  prohibition  \ipon  all  persons,  citizens 
as  well  as  others,  to  bring  slaves  into  a  Territory,  and  a  declara- 
tion that  if  brought  they  shall  be  free,  deprive*  citixens  of  their 
property  without  due  process  of  law,  what  shall  wo  say  of  tho  le- 
gislation of  many  of  tho  slave-holding  States  which  have  enacted 
tho  same  prohibition  ?  As  early  as  October,  1778,  a'law  passed 
in  Virginia,  that  thereafter  no  slave  should  be  imported  into  that 
Commonwealth  by  m\  or  by  land,  and  that  every  slave  who 
8ho\ild  1)0  imiiorted  should  become  frco.  A  citizen  of  Virginia 
purchiwcd,  in  Blaryland,  a  slave  who  belongc<i  to  another  citizen 
of  Virginia,  and  removed  with  th«  slave  to  Virginia.  Tho  slave 
sued  for  her  freedom,  and  i-ecovered  it ;  as  may  bo  seen  in  Wilson 
V.  Isabel,  (5  Call's  R.  425.)  See  aljjo  Hunter  v.  Hulshcr,  (1 
Leigh,  172 ;)  and  a  similar  law  has  been  recognisced  as  valid  in 
Maryland,  in  Stewart  v.  Oaks,  (5  Har.  and  John.  107.)  I  am 
not  aware  that  such  laws,  though  they  exist  in  many  States,  wore 
over  supposed  to  bo  in  conflict  with  the  principle  of  Magna 
Oharta  iucor|)omt€d  into  tho  State  Constitutions.   It  was  cer- 
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tainly  nndoretood  by  tho  Ck>nventioQ  which  framed  the  Constitu- 
tion, and  has  been  so  understood  ever  sincO)  that,  under  tho 
power  to  rcguhUe  comraerco,  Congress  could  prohibit  the  impor- 
tation of  slaves ;  and  tho  exercise  of  the  power  was  restrained  till 
ISOS.  A  citizen  of  the  United  States  owns  slaves  in  Cuba,  and 
brings  them  to  tho  United  States,  where  they  are  set  free  by  the 
legislation  of  Congress.  Does  this  legislation  deprive  him  of  his 
property  without  due  process  of  law  ?  If  so,  what  becomes  of 
tho  laws  prohibiting  tho  slave  trade  ?  If  not,  how  can  a  similar 
regulation  respecting  a  Territory  violate  tho  fifth  amendment  of 
the  Constitution  ?  " 

§  502.  The  proposition,  thot  the  several  States  of  the  Union, 
or  their  citizens,  are  equally  entitled  to  tho  use  and  benefit  of  tho 
torritoty  belonging  to  tho  United  States  ;  that  tho  maintenance 
of  slavery  in  every  part  of  such  territory  is  essential  to  enable 
tho  slave-holding  States,  or  their  citizens,  to  enjoy  equaUy  with 
the  non-slaveholding  States,  or  their  citizens,  that  use  and  benefit 
of  the  territory ;  and  that,  therefore.  Congress  had  no  power  to 
abolish  or  prohibit  slavery  in  tho  Louisiana  Terntory  is,  as  main- 
tained by  some  of  the  Justices  in  this  case,  a  judicial  or  Icgiil 
rule,  or  a  rule  of  laWf  one  by  which  tho  rights  and  obligations  of 
oatiutil  j>er8on9  may  bo  cocrcively  maintained  and  judicially  de- 
terifiined.  And  it  is  equally  so  whether  tho  right  which  is  as- 
serted by  the  denial  of  the  power  is  one  vested  in  the  individual 
citizens  of  the  slave-holding  States,  or  one  vested  in  the  slave- 
holding  States  as  political  persons ;  that  is,  whether  the  principle 
is  applied  as  public  or  as  private  law.^  For  in  cither  case  the 
obligations  which  nre  enforced,  as  correlative  to  the  right  which 
is  maintiuncd,  are  obligations  of  private  persons. 

§  503.  As  such  judicid  or  juridical  rulo,  tho  proposition 
should  bo  distinguished  from  one  which  may  be  expressed  in  very 
similar  terms.  This  is,  that  tho  several  States,  or  their  citizens, 
are  equally  entitletl  to  the  use  ond  benefit  of  tho  territory  be- 
longing to  iho  United  States ;  that  tho  powers  held  by  the  na« 
tional  Government  in  respect  to  this  territ4)ry  are  held  under 
the  obligation  or  trust  of  securing  to  the  several  States,  or  their 
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citizens,  this  equality  j  that  the  maintennnco  of  slavery  in  every 
part  of  such  territory  is  essential  to  cnahio  the  slave-holding 
States,  or  their  citizens,  to  enjoy  equally  with  the  non-slave- 
holdiog  States,  or  their  citizens,  that  uso  and  benefit  of  the  ter- 
ritory ;  and  that,  therefore,  Congress  has  no  right  to  abolish  or 
prohibit  slavery  in  any  of  tho  Territories. 

For  whether  tho  States,  as  political  persons,  or  tho  individual 
citizens  of  tho  several  States  arc  the  persons  thus  supposed  to  be 
equally  entitled  to  tho  use  and  benefit  of  the  territory,  this  pro- 
position is  only  a  political  rule ;  or,  negatively,  it  is  not  asserted 
as  a  rule  of  laWf  or  one  by  which  the  rights  and  obligations  of 
private  persons  are  coercively  maintained  and  judicially  deter- 
mined. The  obligation,  correlative  to  the  right  asserted,  is  one 
on  tho  part  of  tho  Government,  as  a  political  agent,  and  beyond 
the  reach  of  tho  judiciary,  which  is  a  part  of  the  same  Govern- 
ment. 

§  504.  It  may  be  doubted  whether  a  majority  of  those  mem- 
bers of  Congress,  or  persons  in  other  spheres  of  public  action,  who 
have  contended  against  the  legislative  prohibition  of  slavery  iu 
the  Territories,  have  maintained  the  above  proposition  as  a  rule 
of  ivW  judicially  applicable,  or  as  being  other  tlsn  a  political 
principle.  The  late  Mr.  Calhoun,  who  is  well  known  to  have  in- 
sisted on  the  strictest  construction  of  all  powent  of  the  national 
Government,  when  tho  question  was  of  their  exercise  for  the  re- 
striction of  slavery,  may  on  many  occasions  havo  advocated 
propositions  which,  as  now  read,  may  be  understood  to  assert  the 
doctrine  as  a -rule  of  public  law  and  one  judicially  cognizable.  - 

•  Sc«  Cftlhoorfa  Work*,  IV.,  839-iM9,  tho  retnlution*  pnstcatcd  by  him  in  ilso 
Scmt«  of  tl>o  U.  Feb.  19,  1647,  nud  Mr.  CalhouD'*  retxwrV*  oo  tlwt  occs- 
tion.  '  Ibid.  &S5-541,  Kentnrks  on  the  {>ropo«iUon  to  establinh  lerrttonal  Govenunenlt 
in  New  iloxico  «ad  CoUforniA,  Feb.  24.  1849.  IbidL  562-&65,  in  hi«»Mecb,  MoLich  4, 
1850,  when  Mr.  Calhoun  f.$Mtt»  to  tho  falleM  extent  tho  power  m  CongmM  over 
tlftvcry  in  tho  Territories,  whlk  dalininff,  ai  a  conititutioaal  ri^ht,  iti  exercue  in  nui- 
toining  (Urerj.  Commue  remarks  on  Mr.  Calhooa'*  portion  in  this  qttestion  and  uu 
tho  distinction  of  the  dootrlne,  m  a  political  rule  or  as  a  legal  one,  in  U»  review  or 
Dred  Scott's  caw,  in  Mcnthljr  Law  Iteportcr,  April,  1857,  p.  35.  Tho  resolutions  or 
Feb.  1847,  wero  as  follows: 

"  JitiotrtJ,  That  tho  Territories  of  tho  United  States  belong  to  the  Mveral  States 
composing  this  I'nion,  and  are  held  bjr  them  as  their  joint  and  common  property. 

"  JiewtttJ,  That  Cougtess,  as  the  joint  agent  and  teprntentativo  of  the  States  of 
this  Union,  Itas  no  right  to  mako  anr  law,  or  do  may  act  whatever,  that  shall  dlrectlj*, 
or  bj  its  effects,  make  any  di<riminattQn  between  the  SiaIos  of  this  Union,  by  whkh 
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But  Mr.  Colboim  appears  to  have  asserted  tho  docfcriao  as  a  po- 
litical rule  only.  Such  m  interpretation  of  hk  language  would 
not  bo  iuconsistent  with  tho  doctrine  of  privates  law  which  ho  is 
believed  to  have  held,  that  slavery  is  legal,  or  judicially  cognisable, 
in  all  territory  belonging  to  tho  United  States,  independently  of 
positive  le^slation ;  that  is,  even  when  no  statute  has  been  enacted 
on  tho  subject  by  the  posscssora  of  sovereign  power  in  and  for  tho 
territory,  (whoever  they  may  be,)  and  that  it  %viiJ  continue  to  bo 
lawful  there,  until  prohibited  by  such  statute.*  This  (;|ue£tion, 
which  is  purely  one  of  ^tositive  law,  that  is,  of  law  applicable  by 
judicial  tribunals,  is  to  bo  examined  in  a  later  jxirtion  of  this 
treatise. 

§505.  On  pn^e  448  of  the  report,  Chief  Justice  Taney  eays 
of  the  powers  of  tho  Government  in  this  respect,  **  Whatever  it 
acquires  it  acquires  for  the  benefit  of  the  people  of  the  several 
States  who  created  it.  It  is  their  trustee  acting  for  them,  and 
ohaigcd  with  the  duty  of  promoting  tho  interest  of  tho  whole 
people  of  tho  Union  in  the  exercise  of  the  powere  specifically 
granted."  And  on  tho  same  page,  "  it  [the  Territory]  was  ac- 
quired by  the  General  Government  as  the  representative  and 
trustee  of  tho  people  of  the  United  States,  and  it  must,  therefore, 
bo  held  in  that  character  for  their  common  and  equal  benefit,  for 
it  was  tho  people  of  tho  several  States,  acting  through  their  agent 
and  representative,  tho  Federal  Govemracnt,  who,  in  fact,  ac- 
quired tho  Territory  in  question,  and  the  Government  holds  it 


nny  of  Utem  thnlt  t«  dspiived  of  iu  AiU  and  equil  right  lu  aay  ttniUyry  of  tite  United 
'3itttc«,  scqttlm)  or  to  bs  noqulivd. 

K«*ottt4^  That  tite  en«cttuent  of  nay  kw,  whicli  should  directly,  or  bjr  sU  effect*, 
dcprivo  tho  cltitem  cf  ftoy  of  (ho  Slittet  <^  tbli  Vnlm  fVotn  bnmlgnUing,  wHh  (heir 
proiMsrty,  tato  buv  of  the  (orritoriu  of  (he  VmUti  HutXvt,  wUI  mako  nteh  ditaiininaticHt, 
mi  would,  ihereubnt,  he  i  Tlol&tion  of  the  Co»ttlttiU>.ft  wtd  the  righu  ^  tho  $(«(«« 
from  which  mtk  dtSseaa  emlgratiiid.  «nd  in  derog«t{o»  of  tlui*  tvetfect  equality  which 
bekmgt  to  them  aa.memhen  of  thu  Union,  mi  would  (cnu  dhtteUy  to  cuhven  the 
Union  itnU*.  ^ 

**  Jt*t(Jv<di  Tbttt  It  ii  iUnand«Ren(«I  nriselple  in  our  politicid  ere«d,  that  a  people 
in  forming  a  CotutltuUoa  have  the  uncomittonnl  right  to  form  and  adopt  the  ^em- 
inent whic*j  they  may  think  bejtt  calcuIeEod  to  M^ure  their  liberty,  pnwpeniy,  and 
hopplncM;  and  that,  in  oonforotity  thereto,  no  other  condition  l»  Unp<nH»d  by  the 
Fcdural  C^rutilutioB  on  a  State  in  order  to  b«  admluad  into  tl^it  Unlo«»,  except  that 
!l4  ooMtituUon  thalt  he  republicait,  and  that  the  Impotilion  of  any  other  bv  C^ogreis 
would  not  only  be  io  violation  of  the  C^tuUtuUoR,  but  in  direek  cottiUct  with  the  prla» 
clplo  upon  whieh  our  poUtlcai  fytteta  reita," 

'  Antftfu  iHS,  note. 
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for  their  common  use  until  it  shall  bo  associated  with  the  other 
Statc«  na  a  member  of  the  Union." 

But  it  would  appear  that  so  far  m  this  doctrine  of  the  equality 
of  the  States  or  of  the  people  of  the  States  in  rcsi>cct  to  the  use 
and  benefit  of  the  Territory  was  rccogniml  by  the  Chief  Justice, 
and  by  Justices  Wayne  and  Grier  afiimiing  the  opinion  of  the 
cotii't,  that  they  agreed  with  Justices  McLean  and  Curtis,  xti 
considering  it  as  a  political  principle  m\y ;  a  rule  to  govern  Con- 
gress in  the  exercise  of  the  power  of  determining  all  rights  and 
obligations  of  private  persons  in  the  Territory  where  not  limited 
by  provisions  in  the  Constitution  of  the  nature  of  a  Mil  of  rights 
operating  as  private  law.  As  to  the  extent  of  the  guarantee  of 
private  property  in  this  part  of  the  Constitution,  there  was  a  dif- 
ference of  opinion ;  but  no  one  of  these  members  of  the  Court 
appears  to  have  taken  the  principle  cither  as  a  rule  determining 
the  location  of  juridical  power,  in  respect  tc^  the  is^atus  or  con- 
dition of  private  persons,  or  as  one  which  could  in  itself  enable 
judicial  tribunals  to  determine  any  rights  or  obligations  of  private 
persons. 

Juslicas  Daniel,  Campbell,  and  Catron,  on  the  contrary,  all, 
with  more  or  less  consistency,  recognise  the  proposition  as  a  ju- 
ridical nile,  one  by  which  the  status  of  persons  in  the  Territories 
may  be  judicially  determined. 

Judge  Daniel,  on  pago  489  of  the  report,  (ante,  p.  532,)  re- 
gards the  right  assert^,  in  denying  tlte  power  of  Congre*«i8,  as  one 
belonging  to  the  individual  citizens  of  the  istave-holding  States  as 
those  who,  with  the  individual  citizens  of  tho  non-slaveholding 
States,  are  equally  entitled  to  whatever  use  or  benefit  private 
persons  may  have  of  the  territory.  Judge  Daniel  therefore  ap-  . 
plies  the  rule  a«  private  lew. 

Judge  Campbell,  on  4'he  o&her  hand,  regards  the  right  thus 
vindicated  as  one  belonging  to  the  States  in  their  political  per- 
sonality; or,  taking  the  principle  as  a  rule  of  public  law,  holds 
that  the  rights  and  obligtitions  of  natural  persons  residing  in  the 
Territorieju,  which  are  incident  to  personal  condition  or  status,  are 
not  dependent  on  the  national  powers  or  those  vested  in  the  fed- 
eral Government,  but  depend  upon  the  juridical  will  of  some 
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other  possessors  of  sovereign  power,  for  whom  that  Government 
is,  in  the  Territory,  only  the  agent  or  trustee. 

Judge  Catron  also  spoke  of  the  right  vindicated  against  the 
power  of  Congress  as  the  right  of  the  States,  asserting  that  the 
slave-hoMey's  right  is  protected  in  virtue  of  the  equality  of  his 
State,  (p.  627  of  the  report,  ante,  p.  540.)  At  the  same  time 
Judge  Catron  seems  to  rely  on  the  protective  effect  of  the  treaty 
with  France  as  creating  an  exception  to  the  ordinary  powers  of 
Congtm  in  respect  to  status  of  persons  in  the  Territory',  and  to 
recognize  Congress  m  the  only  possessor  of  juridical  power  in 
such  Territory. 

§  506.  The  opinions  of  the  several  justices  in  Dred  Bcott's 
case,  on  the  question  of  the  constitutionality  of  the  act  of  Con^ 
gress  of  1820  in  prohihiting  slavery,  have  been  hero  cited  under 
the  gencml  inquiry  whether  State  legislatures,  or  (assuming  that 
the  national  Government  has  in  the  Territories  the  powers  ordi- 
narily held  by  a  State  Government)  Congress  legislating  for 
the  Territories,  &c.,  has  the  power  to  prohibit  or  abolish  negro 
slaver)'.* 

It  appears  that  of  the  six  members  of  the  Court  who  denied 
the  conatitutionality  of  the  Act,  four  based  that  dental  on  the 
ground  that  slaves  pmparty^  in  view  of  the  ('Onstitutiou  op- 
erating fiti  i  bJU  of  ritjbts,  su'l  that  the  act  of  Congress  was  an 
infringement  of  tb  ii.  gunmEtee. 

Of  thttise  members  of  the  Court,  Chief  Justioe  Taney,  and 
Justices  Wayne  and  Grier  adopting  the  opinion  written  by  the 
Chief  Justice,  held  that  slaves  are  property  by  the  national  law, 
because-righta  of  property  in  respect  to  them  are  specially  recog- 
nized in  the  written  Constitution,  and  also  became  slaves  are 
property  by  common  law,  or  au  unwritten  jurisprudence  embraced 
in  the  national  jurisprudence,  independently  of  any  specific  re- 
cognition of  slavery  in  the  written  Constitution. 

Mr.  J  ustice  Daniel,  in  maintaining  the  protection  of  slavery 
in  the  Territories  under  the  constitutional  guarantee  of  private 
property,  appears  to  have  relied  solely  on  the  clauses  of  the  written 


'  Ante,  §§  4S8,  469. 
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Conatitiation  referring  to  slaves,  as  containing  the  recoguition  of 
slaves,  08  property,  by  the  national  law. 

Mr.  Justice  Campbell  dented  the  power  of  Congress  on  the 
ground  that  the  relation  of  master  and  slave  in  the  Territories 
depeuds  upon  some  other  possessor  of  legislative  or  juridical  power. 
And  Judge  Daniel  seems  to  have  been  with  Judge  Campbell  in 
this  doctrine,  to  some  esctent. 

Mr.  Justice  Catron's  assertion  of  the  exclusive  power  of  Con- 
gress in  reference  to  the  Territory  and  his  distinct  reliance  on 
the  treaty  of  cession,  ns  limiting  the  power  in  respect  to  Louisiana, 
prevent  the  inference  that  he  agreed  in  either  of  the  doctrines 
above  stated ;  however  much  his  language,  in  some  parts  of  his 
opinion,  may  accord  with  one  or  the  other. 

Three  distinct  grounds  of  denying  the  power  of  Congress  were 
therefore  relied  on  in  this  case ;  but  no  one  of  these  was  suji- 
ported  by  more  than  four  of  the  nine  members  of  the  Court.* 

Independently  of  the  question  whether  the  opinion  on  the  con- 
stitutionality of  the  act  of  Congress  was  extmjudicial,  if  it  is  the 
reason  of  a  decision,  or  the  ground  on  which  it  is  made,  which  is 
authoritative,*  this  diversity  of  opinion,  as  to  the  governing  prin- 

•  In  CAW  of  »  mt>jttritv  of  xoXcst  5n  Kania»  TorAlwy  for  fnattitittion  «tVA  no  thf- 
ery,  the  (jLecompton)  cunstlttiUon  to  bft  a(l4])t«4  far  (he  Stnto  hy  that  vote  under  tUt 
orfffltitc  i«w  contAiiwi  thU  cUxm :  "  m  ulnvcnf  «1>«11  cxuX  In  »bc  State  of  Kttfl«a*,  ex. 
cejjt  tliat  the  riplit  of  properly  {ft  »Iavc«  now  h  tht  TcrtJtorj'  i^mJl  Ja  «o  iaft»»npr 
!ntcrf«,>re4  wltli."  AUudtng  to  tliU,  i'r«4»itl<fBl  Uuchanon,  in  hi*  ntejUflg«,  Dec,  Bth, 
1^7,  (ilfiwrvrg,  Tlic«!  «me*  were  hroughl  htto  the  Terrltoty  mdtfr  the  Co»»tliMU<ia 
of  the  liiiUcci  Hlntes,  ami  nw  now  »ho  proprty  of  their  wnaim.  ThU  paint  hn«  ttt 
tcHglh  Jurt'ii  dmWy  Amtlfiii  by  tho  hfj?ht>«  judtelat  trib«nal  of  the  cotmtry.  ttntl  upon 
thU  pIoJii  priiH'ljjfe,  U»Bt  wheit  a  co)»f«!«>racy  of  wjverciffn  .Slat?!  nroulm  a  new  terrl- 
torj"  at  Ujeir  joJut  «x|)«ti»«,  l»<»ih  «;((ual!ty  ami  jt»tic«  dctnend  that  the  fiithwiui  of  o»c 
ma  all  vf  thcni  hnvo  iho  right  tt>  i^iko  into  it  whatever  is  r^copuKCil  r«  proj^rty  by 
tlie  coounon  conmSttUloij.** 

'itv»  <ieci«!on  In  I)r«<J  ScoU'«  cjm*  wutt,  that  islavery  hn«l  nlwoy*  bctii  sAi»ctto»e«l  In 
that  Territory  hy  the  \ofu\  law ;  Vati^fcn  haxiug  hml  ii«  power  to  jiltor  the  loral  law 
in  that  rwixwt.  From  the  !*re4(ldcnt'»  refereiuw  »<>  ihn  ca**,  It  «m»W  be  thought  that 
tho  cottrt  had  tlc«liiJe«I  that  «lavc*  c«rric*l  into  any  Tvttiiory  of  ih»  IJ.  8.  arc 
(till.  That  doctriite  may  be  n  j»ec«*»Biry  cotichuion  Ironi  a  t\trtti»\  ^4  Ut«  power  iij 
Congrens  on  th*?  groHud  that  aro  i>roj»rty  bv  the  counnon  wawtStntwH,'*  or  on 
Uie  ^vttict  tltat  the  e<}unUt^v  of  tho  Slate*  or  Uietr  athwiu)  in  thv  ttie  niwi  WtifittC  of  lim 
Temtorie#  forbidc  (he  aboiitton  of  ulavery.  iUit  eeliher  of  lhe«e  two  grwinilii  wac 
malntaiuefl  by  a  majoHiy  of  the  Court.  They  aro  chtirvly  di«lUiet,  and  tltotigh  worno 
pfl«iAg««  in  Judge  Catron'*  opinioa  ar»  very  mmlTar  in  languasc,  no  member  of  tho 
Coiiirt  conoecKMi  the  two  doo(nne«  a«  Hxa  I^re^Ideat  has  done  iu  ihi«  iiiirtnnc«. 

'  Kam  on  Le.ga\  Judgment,  pp.  19-23. 
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ciple,  should  bo  taken  iato  account  in  estimating  tho  legal  force 
of  the  decision. 

§  507.  It  ba«  frequently  been  tmertcd  that  in  and  by  those 
claused  in  tho  Constitution  which  recognize  some  persons  as  not 
being  free  by  the  laws  of  tho  States  wherein  they  are  found,  or 
from  which  they  may  have  esctiped,'  tho  rights  of  other  persons, 
in  respect  to  them,  under  the  State  law,  are  thereby  maintained 
by  the  national  law  as  rights  in  respect  to  pn-opeiiy  as  distin- 
guished from  persons. 

Tho  process  of  rea^^ning  which  should  support  such  a  con- 
clusion has  not  been  stated  in  asserting  tho  proposition.  It 
may  bo  supposed  to  resemble  tho  following.  The  Constitution 
here  recognizes  rights  in  respect  to  natural  peiwns  which  exist 
under  a  State  law.  The  Constitution  and  tho  State  law  recog- 
niise  hero  a  right  in  respect  to  tho  same  object.*  By  the  State 
law  these  natuml  pensons  may  he  property,  and  not  l^al  persons. 
Now  if  the  State  law  recognijies  the  object  of  the  right  as  prop- 
erty or  a  chattel,  the  Constitution  in  recogiiizlng  the  same  ob- 
jeci  of  the  right,  must  recognize  tho  natuml  person  as  that  ob- 
ject which  the  State  law  recognizes ;  but  that  is  a  chattel  or 
property.  Therefore, — conclusion,  that  the  Constitution  recog- 
nisctj  the  object  of  the  right  m  ft  chatt«1,  and,  in  »a\*»a»^'  persons, 
means  prtyptriy  as  dtStiuginjfhcd  from  persons.  Ths  argument 
rests  on  tlio  fallacy  that  it  is  impossible  for  one  juridiail  person 
to  rccognisiio  a  right,  in  respect  to  a  natuml  pei-son  as  its  object, 
which  is  created  by  another  juridical  person,  without  recognizing 
him  as  a  chattel,  if  so  considered  by  that  other. 

'  The  C^uitUuUon  eontalns  |}tc«e  cltta«««.  Art.  I.  tec.  2.  "  H«intM(«nt»tIv(!«  mtd 
d!r«ct  taxe«  »btil!  Uo  tipitoitlmwd  antottg  tho  imra!  Stato«  wlticlt  inny  b«  ittdndietl 
vritbin  UiU  I'nicD,  nceorrUng  to  tlteir  mp««Uve  nuntb«i«,  whldi  shot)  bo  clet«mine4 
hy  itddbg  lo  dto  whole  numhttr  of  frco  {i>en(on«»  (ucluding  Xhtm  !o  ««rvic«  for  a 
tunn  of  jrc'tur*)  ivnd  excltt4!ti.g  ItxUtin*  not  t«xe<l,  thR!«-jEl(Uui  of  nil  oUtnr  pctiotut. 

Sne.  9.  "Tho  tMlgrntion  or  importaUott  of  itucli  p«r*oni  M  any  of  the  StAtM  uow 
cx?«tlug  *hsX\  thtnk  {Koper  to  admit,  thiul  not  b«  prohiblt«d  \>y  the  C«n^««  ■^mt  to 
tho  ;car  tm  thouianti  eight  bmidrdi  tmd  ei^ht;  but  ft  tax  or  duty  moy  be  !ni{)io»ed  ou 
soeh  iuiportation,  not  «xc«(!dbg  ten  doltm  (or  ettdi  pemoit'* 

Art.  IV.  «e«.  3.  "Ko  perwon  hold  to  i«rvi<%  or  labor  in  one  State,  und«r  tlto  lavr» 
Uioreof,  maplnu  into  tmoth«r,  «haU  in  eot)4«(}uimeo  of  my  law  or  rvgttittliau  therein, 
hb  dinchatwid  mm  aueh  Mtrvico  or  hhur,  but  shall  be  doU^'ertd  up  on  clnim  of  the 
party  to  whom  such  tervlco  or  Iftbor  iu»y  bo  dutf." 

«  Ante,  §  34. 
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§  508.  In  the  proposition  above  noticed,  it  is  nwrely  asserted 
that  tlio  elave  is  recognized,  by  the  national  juridical  authority, 
as  property,  while  ho  is  subject  to  some  State  law,  either  as 
Ijeing  within  its  territory,  or  a  fugitive  from  it.»  It  may  be 
doubted  whether,  before  this  opinion  of  the  Chief  Justice,  sup- 
ported by  Justices  Wayne,  Grier,  and  Daniel,  it  has  ever  been 
maintained  by  any  persons,  that  not  only,  hy  thcjse  dauses,  are 
slaves  recognized  tis  property  within  the  State  jurisdiction  and 
when  fugitive,  but  also,  in  these  datiseSf  they  are,  by  the  juridical 
action  of  the  nation,  recognized  as  property  throughout  the  entire 
dominion  of  the  United  States.  No  argument  has  been  put 
forth  as  leotUng  to  such  a  conclusion.  It  seems  to  be  founded 
on  an  &;v>umption  that  there  is  no  distinction  between  rights 
supponwl  by  a  law  of  national  atUhorUy  and  rights  supported  by 
law  having  national  esdent ;  that  if  the  national  authority  sup- 
ports the  mastci-'s  right,  in  any  case,  as  a  right  of  proi)erty,  the 
national  law  supports  it  as  a  right  of  property  everywhere.  The 
doctrine  requires,  apparently,  the  admission  of  two  fallacies. 

This  question  of  the  proper  interpretation  of  these  clauses  of 
the  Constitution,  or  whether,  in  them,  slaves  are  recognized  as 
persona  or  as  jTnpevty,  will  be  more  fully  considered  in  another 
portion  of  this  tre^itiofi  t\e  a  quejition  of  tha  5««»*Mnternational 
law  of  the  United  States*  or  that  law  which  is  national  in  its  au- 
thority and  international  in  its  efiect  m  between  the  States,  and 
by  the  chameter  of  the  persons  whose  rights  and  obligations  it 
determines. 

§  509.  Bui  in  the  first  part  of  the  extract  from  the  opinion 
delivered  by  the  Chief  Justice,  the  broader  ground  seems  to  be 
relied  on  that  the  slave-holder's  right  cornea  within  the  guamntee, 
because  there  is  no  "  difference  between  property  in  a  slave  and 

'  So  evoo  •liuigQ  Stony,  In  i*rigg*<  canw,  16  Pcl«ri,  618,  UoWlttg  tlmt  hy  tho  o^ptMXioa 
of  tho  coit»UttttlottttI  |novi«lou  lite  (VtgSlivo  slave  was  «tiii  m  th9  tixmt>  oonditiou  ho  Umdi 
iKtn  io,  in  the  Stni«  fnta  which  he  hittlt  ftica{>di,  tm4,  tlterdbiiti,  might  ho  tohai  hy  hU 
owner  lUtdi  carr!o4  hock  without  jpuhUe  authority  notwichsUndlng  it  was  deelar«4  in 
tlie  tofltc  nrovi»ioia  that  tho  fugiUve  pemw  iibould  bo  dilictrtd  up  oh  <staim^  n»tJ  Judlge 
Betldiwiu,  tn  Gram  r.  Slaughter,  13  Peters,  holding  that  s)«tm  "  hei»g  {''^pt^^^'* 
by  the  law  of  mty  State,  the  owttm  are  protected  frwa  a»y  violatlow  of  the  right*  of 
projKirtjr  hy  C«Hgrc«*  uadlcr  the  flftli  AMjena»«wtt  of  tJw  Coiwtittition,"  ouljf  ohum 
that  while  tlicir  coutUtiott  It  dcterutiued  hy  JStats  authority  to  be  propeny,  the  untioaal 
Go^-eromeat  mtwt  also  rttcoguhcc  them  as  property. 


562 


LEGISLATIVE  CRITERION. 


Other  property or,  perhaps,  the  doctrine  held  may  be  thus 
expressed :  that  there  is  no  distinction  in  law,  or  in  the  juris- 
pnidcnce  which  may  be  applied  by  the  national  judiciary,  be- 
tween rights  of  prop^iy  in  rc^ct  to  shveSf  and,  rights  in 
rcsiject  to  slaves  as  property. 

§  510.  In  an.^  inquiry  into  the  extent  of  terms  used  in  the 
definition  of  chartered  rights,  (i,  rights  which  have  long  been 
secured  by  written  charten*  or  bills  of  rights,)  it  is  to  l>e  noticed 
that  whether  the  judicial  function  is  relatively  superior,  or  co-or- 
dinate, or  subordinate,  the  practice  of  the  logiiilating  bodies, 
whose  power  in  this  re<>pect  is  to  be  ascertained,  and  that  of 
their  actual  predeceiss^jni,  is  the  admitted  ordinary  esijonent 
of  the  rule  which  is  to  determine  the  question.  For,  since  in 
the  very  great  majority  of  instances  the  action  of  t  •?  judiciary 
follows  that  of  the  kgislaturt*,  if  any  conflict  should  arise  as  to 
the  extent  of  the  legislative  function,  a  public  custoraary  law 
ktown  by  the  continued,  before-undisputed  excrci^f^  of  the  leg- 
islative power,  is  all  that  can  be  appealetl  to. 

Now  the  legislative  cxjjositiou  of  the  law,  which  is  given  in 
asserting  legislative  jiower  to  create,  modify,  or  tcrminatt^  the 
right  of  ownership  in  respect  to  natural  ijcrsons  has,  in  the  his- 
tc-ry  of  the  world,  liffC!i  constants  concurrent,  juid  contiDU«i<l, 
from  iho  time  whereof  the  memory  of  laaa  runneth  not  to  the 
contrary  and  the  aame  power,  as  cxcrci&cd  folnly  with  reforenco 
to  the  slavery  of  negroea,  Indians,  and  others  not  of  Caucasian 
or  European  race,  has  been  illustnitctl  in  the  Icgifilativc  history 
of  the  British  empire  and  of  the  colonies,  as  presented  in  the 
former  part  of  this  work,  in  the  claims  of  the  revolting  colonics 
against  pariiaaient,*  and  in  the  hisitory  of  local  law  in  all  the 
States,  both  those  wherein  negro  slavery  has  been  abolished  and 
thostf  wherein  it  has  continued.  As  will  be  more  jmrticularly 
shown  hereaHer  in  that  ct)nnectiott,  the  entire  power  over 
slavery  of  jjersons  not  of  European  or  white  race,  to  establish, 
modify,  or  alx^lish  it,  ht»s  in  most  of  the  States  been  assumed 
by  the  constituted  legislatures,  without  question  from  the  ju- 
diciary J  unW*i  specific  provisions  limiting  the  legislature  in  this 

*  Am^  p.  325,  note  4. 
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respect  have,  nn  in  fiomu  nf  the  southern  Stntca,  been  iatroduDHj 
into  the  written  Constitution.  It  appears  never  to  have  been  ju- 
dicially doubted,  before  this  decision,  that  the  entire  power  over 
the  subject  was  in  the  constituted  legislatures ;  in  that  of  the 
State  Governments  for  the  States,  and  in  Congress  for  the  Ter- 
ritories, &c.,  unrestrained  by  comraoa  law  or  by  bills  of  rights. 
And,  until  the  Act  of  Congress  of  May  30,  1854,  popularly 
known  as  the  Act  repealing  the  Missouri  Compromise,'  the 
poww  had  been  exercised  without  question  by  Congress  legis- 
lating fen*  the  Territories. 

§  511.  The  Chief  Justice,  in  that  part  of  the  Opinion  which 
has  been  rcferrctl  to,  notices  the  fact  that  "  the  laws  and  usages 
of  nations  and  the  writings  of  eminent  jurists  upon  the  relation 
of  master  and  slave,  and  their  mutual  rights  and  duties  and  the 
powers  which  governments  Tiiay  exercise  over  it,  have  been 

*  Kntititxl,  Ah  Ad  '*»  <»ry<rm:<  Ih*  'Am'turieit  0/  XKhroaltt  and  Kmutu.  Jn  Wie  !4, 
5}  U  j>rovJ4tf<l,  "Ttjai  tl»p  Cin^Ututlon  and  nil  law«  of  ilto  UuU(!4  Stat««,  which  are 
ml  lixMUy  i»»])pUr«^blt»,  tball  h&w  ihti  $mw  toreo  mvX  «SVet  wltUln  tlt«  laiH  Tortitory 
of  N'vbnwka  m  cUewherw  viiUiu  the  Vn'tteA  State* ;  csv<(j>t  »l«s  eighth  «<;tlci»i  of  the 
art  j^rpamlofy  to  the  n(tinli»ioo  of  Mi<«mtH  into  the  tJwion,  apjjfwe4  lilarch  jristb, 
«Sght««i)  hunrJntdl  ttnd  (wont^,  which  heiaa  iti<MM4«t«ot  witli  th«  priuciphs  of  iH>it-iu- 
tcmtntion  hy  Ottjjre**  wSsh  #lavt> ry  i«  the  .State*  ^wd  Tvimtotiw;,  tu  tt«<^ji»s4  hy 
the  l9»iiihtUm>  of  cighlc*»  htiiii(ir«4  and  fifty,  contiocntj  c*11«m1  tha  C«t»pmtt«i« 
Meflwrc*,  i*  h«fl»y  dcdartd  lif ^s-.tUrf       vjtil;  it  tMtI'V{.th«  truu  suhI  hjiau- 

Hi^of  t}u«  uct  uol'tt  Je^«h!«  V-ifV-tsr}' Apy  Tftrrit^ry  w  Sutt,  *n  !f> 
it  thcrvfrMis  Im  to  l«*v«  the  j-^'la  Ujtf»t«.f  fi*rtoj<!y  fttxt  to  (ann  wul  r:gtiUt%\  their 
do»>5Wiie  iiuBltJilit'iis  t«  th*ir  owti  Ha*".  *i»l>}<>\l,  «nV.*'tc»  tho  CojuHittttioii  trf"  thft  Unltwl 
Stttt«»,  i*r0rtM^  that  Bc.thin^  herein  cwitaJr^tl  4*wU  he  cott«n»d  to  tf*{\x  vr  rml-  lu 
force  any  hiw  or  r«p«J4lJ0«  which  may  havo  i^xhiic4  mor  to  the  act  of  6;h  >ii»ttfc, 
eighteen  hundosd  aixj  twenty,  eitlicr  prjli3«linw5,  oaablwhinjr.  prohihWa;^  or  a,V.r«H- 
ittff  •lavcry."  Sec.  32,  appUc*  the  wjfjm  wo«U  xa  IC««4sa».  'Ilje  act*  tvfentf i 

to  hero,  tore  not  »,^rticuUrfw^,  TIm»«p  riojmtftny  l.nown  at  the  Ctimyr»4«Ue  Mi^atJiw, 
are  law*  C<»tnitre**.  eh.  4?,  «j»ti«le<k  An  Aei  frrojxtsmtj  to  Ai  tibttt  ij/*  TtxtM 
Ktisth(Salim*nt  ^  her  Svrthon  trnd  WrfHrrH  ^aw^darie*,  tie  l^etiiujftijsAmtttt  2ry  /<«  said 
Statf>  of  all  T<rrii)ry  iVo/mrt/  fcy  het  citwoi-  (o  tttid  //wniAirtV*,  «j*rf  o/tJI  her  eta^t  upon 
the  ffti'/wl  StaU*,  ttml  to  uiMisk  o  JTrm'/^nW  Gocfrnuumt  for  JkW  Mexieo.  Sec.  2,  dt 
this  act  provide*,  «»Th»t,  wh<Jn  admitted  a*  a  Stat*?,  the  eaid  Territory,  {of  New 
.^loxieo,]  or  any  portiwi  of  tJio  *ame,  «Jiall  be  received  into  the  I?nioi»,  wIiJj  or  wiiWt 
slaverj-  m  their  coastiwtion  may  prenerib©  at  ttie  time  of  their  admiwoa."  AUo,  ch.  50, 
-•irt  Act  for  fie  AiimtMiitn  of  thn  SUu^  if  Ctti*ft>rnM  tnla  the  L-Hitm  {  ch.  SI,  --in  Atit 
nttthiijh  rt  Territorial  Cw*rnm<ent  fbr  Vtith  ;  in  neither  of  which  last  U  any  U»i«g  »»»<i 
aho»»t  *h»v«ry ;  cli.  CO,  The  foaitivo  »i*ave  taw,  and  ch.  63,  AH  to  $uppftJ*  tkt  Slnett 
7Vi»(/«  tfl  tks  /JtVfnVf  tifOoittmlHiu 

The  act<>f  Mar.  C,  IKsa),  wo*  entitled,  for  the  adraiwdon  of  Mliiottri  and  *Uoprohibh 
staetry  in  ^ain  itrrltorlf^."  Sec.  ^,  provided,  '•'Hwt  in  til  thiU  territory  ceded  hy 
Franco  to  tho  lioited  State*,  under  the  n««je  of  LoutwanB,  which  lie*  north'  of  thirty- 
sis  degtv««  and  thirty  minute*  iM>rth  btJmdc,  not  included  within  the  Umit*  of  tit 
.Slat©  contemplated  by  tht*  act,  uLitery  and  involuntary  wnlitide,  olhervrl*c  titan  in 
ihf  ^unlihuicnl  of  crinie*  whcrwf  the  partie*  «hall  Itave  b<>en  duly  wnvictod,  »i»Jl  t« 
wkJ  t»  hereby  for  ever  prohibited." 
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dwelt  uj>on  in  the  arguiront"  of  this  case,  as  dcterniining 
whether,  as  was  urged  or  8upi>o8c<l  on  one  side,  "  there  is  a  dif- 
ference betwocn  property  in  a  slave  and  in  other  property,  and 
that  dificrent  rules  may  l>e  applied  to  it  in  exi)o»uuling  the  Con- 
stitution of  the  United  States." 

If  the  term  "  law  of  nations,"  is  hero  taken  in  the  sense 
usually  given  to  it  in  English  and  American  juriHprudcnce,'  the 
sense  of  public  international  law,  a  law  of  imperfect  obligation, 
acting  on  states  or  nations  as  its  subjects,  the  very  definition  of 
that  law  maintains  the  declaration  of  the  Chief  Justice,  "  that 
there  is  no  law  of  nations  standing  between  the  i>eoplo  of  the 
United  Stiites  and  their  Government  and  interfering  with  their 
relation  to  each  other."  So,  too,  it  must  be  admitted  by  all 
who  recognize  the  Constitution  as  the  supreme  public  law,  that 
"  the  powers  of  the  Govenunent  and  the  rights  of  the  citizen 
under  it  are  positive  and  practical  regulations  plainly  written 
down.  The  people  of  the  United  States  have  delegated  to  it  cer- 
tain enumerated  powers,  and  forbidden  it  to  exercise  othen?.  It 
has  no  ijower  over  the  person  or  property  of  a  citizen  but  what 
the  citizens  of  the  United  States  have  granted/'  It  follows  also, 
from  the  recognition  of  the  constitutii?45  people  of  the  United 
Stat<*s  as  a  sovereign,  that  "  no  laws  or  usages  of  other  nations, 
or  reasoning  of  statesmen  or  jurists  upon  the  relations  of  master 
and  slavo;  can  enlarge  the  powers  of  the  Government  or  take 
from  the  citiZ»3»s  the  rights  they  have  reservetl.*'  These  proj[>o- 
sitions  seem  to  lie  unqviestioned.  As  Mr.  Justice  Catron  says, 
on  page  519  of  the  report,  "  That  Congress  has  no  authority  to 
paat  laws  and  bind  men's  rights  Ixjyond  the  powers  conferred  by 
the  Constitution  is  not  open  to  controversy." 

§512.  But  when  the  question  before  a  judicial  tribunal  is, 
as  it  was  stated  l>y  the  Chief  Justice,  on  page  444  of  the  report, 
"  what  power  Congress  can  constitutionally  exercise  in  a  Terri- 
tory over  the  rights  of  persons  or  rights  of  property  of  a  citizen  ;*' 
or,  when,  as  said  by  Mr.  Justice  Catron,  on  page  519,  "  it  is 
insisted  that,  by  the  Constitution,  Conga'ss  has  power  to  legis- 


'  Compftra  atUt,  §  HC. 
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late  for  nnd  govern  tlio  Territories  of  tbo  United  States,  nnd 
th.it  by  force  of  the  power  to  govern,  lawa  could  be  enacted, 
prohibiting  slavery  in  any  portion  of  the  Louisiana  Territory, 
and,  of  cour«e,  to  abolish  slavery  in  aU  parts  of  it,  whilst  it  was, 
or  is,  governed  as  a  Territory and  when  the  tribunal  refers  to 
those  provisions  of  the  Constitution  which  are  in  the  nature  of 
a  bill  of  rights,  or  opcrotis  as  private  law  in  securing  rights  to 
private  persons  throughout  the  whole  dominion  of  the  iwoplo  of 
tho  United  States,  as  against  the  constituted  Government,  and 
designates  the  clause  declaring  tb.it  no  person  shall  bo  deprived 
o{  profjcrtij  without  duo  process  of  law,  as  securing  a  jjarticular 
right  in  controversy  ;  it  is  to  lie  |)rc8uraed,  (and  in  direct  pro- 
j>ortion  with  the  respect  duo  to  tho  court  is  tho  strength  of  the 
prcsumpiion,)  that  tho  judge  will  conceive  of  property  according 
to  sonjo  standard,  criterion,  or  definition  known  to,  and  cus- 
tomarily accepted  by,  tho  possessors  of  sovereign  power  whoso 
will  he  is  to  apply  as  law  ;  that  tha  standanl  of  property  will 
not  bo  merely  such  as  he  himself  c;,'nceives  to  bo  projjer,  exi>e- 
dient,  momllv  or  politically  desirable,  or  conformable  to  the  law 
of  nature,  simply  as  ho  conceives  it  to  bo.* 

If  there  is  no  written  or  statute  law,  derived  from  this  pos- 
sessor of  sovereign  power,  whose  will  and  whose  will  alono  the 
tribunal  can  enforce,  which  declares  what  is  or  is  not  property, 
the  definition  nmst  be  found  in  an  unwritten  or  customar)*  hiw 
which  has  been  maintained  by  that  fjossessor  of  sovereign  power. 

§  513.  Thero  may  be  ciises,  coming  before  the  national  judi- 
ciary in  its  application  of  the  f/»mi-intemational  law,  in  which 
rights  and  obligations  are  to  be  determined  according  to  tho  law 
of  one  of  the  several  St^ites  or  a  local  municipal  law  ;  though 

•  WywthaMfiT  a^rt.  the  P<jo|>l«,  (a  ca«e  under  tho  prohlbitorr  Iwjuftr  law,)  3  Kemim 
8S5 ;  Coinstock,  J.,  "  Th«  foniKjution  of  property  U  not  In  phiU»opWe  or  •cfcnttfic 
•poctibttoujt,  nor  even  la  sxtgnvumtt  of  UeiwvoJonee  ami  phStnntliropy.  It  U  a  iimp\« 
ttinl  tniclligibltj  prcfpoftdon,  admitting  Ih  tlw  nature  of  tne  ya«  no  'tj^anli&^atlou,  that 
that  l»  property  which  tha  law  of  tlws  hind  recogtiiaawi  as  «ucb.  It  l#,  iu  »hort,  an  in- 
stitution of  law,  nnd  tvot  n  result  of  »p«<nthilion  in  itciencc,  in  womU,  or  economy." 
And  »o  in  detenniulng  thl»  <ji«»tion  uf  or(t|>erty  in  n«}fnxs»,  it  i»  ctiuntly  liwaatcrial 
whttth.er  jKyn>«?3iiia/ttm%aro  nnd  ouefht^  ItpMy,  to  bo  held  oqual  to  whtt«i,  or  wh«tlM»r 
they  mtumUif  an  atul  om^A/,  hpally,  to  bo  lieW  inftjrior  creature*,  and,  as  domestic 
nnininU,  isercly  imtnunent«  in  the  posjiejKion  of  logn!  porKHU. 
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they  arc  to  bo  enforced  or  maintained  by  the  national  authority.' 
But  in  the  case  before  the  court,  the  queatiou  was  not  of  a 
'  standard  of  pruperty  accordant  with  the  juridical  will  of  some 
one  State,  or  \vith  tliat  of  any  number  of  the  several  States. • 
The  question  was,  indeed,  one  of  a  local  municipal  law,  the  law 
prevailing  in  one  of  the  Territoriw},  but  a  hiw  derivwl  from  the 
juridical  will  of  the  nation,  the  intcgml  jK'opIc  of  the  United 
States. 

There  was  no  written  or  statutory  enactment,  proceeding 
from  that  int<^pral  people,  which  defined  prujierty,  nor  any  dis- 
tinguishing between  legal  j^ersons  and  legiil  things,  much  less 
any  declaring  that  oatuml  persons  held  in  servitude  are  or  may 
be  property  in  the  juridical  sentiment  of  that  integral  people. 
The  standard  or  criterion  of  projKjrty  was,  therefore,  only  to  be 
found  in  unwritten  or  customary  law,  identified  with  the  law- 
giving authority  of  the  nation,  the  constituting  people  of  the 
United  States.' 

§  514.  Kuw  although  it  may  be  admitted  timt  there  is  no 
separate,  distinct  rule  of  action,  derived  only  from  precedent  and 
custum,  which  hns  territorial  extent  within  the  entire  domain  of 
the  Unitetl  States  as  one  nation ;  that  the  law  of  the  United 
States  is  found  in  the  written  Constitution  and  the  acts  of  Con- 
gress in  pursuance  of  it ;  that,  in  civil  ca.se8,  the  national 
judiciary  applies  common  law  as  the  nile  obtaining  within  some 
one  State  or  several  jaristliction  of  the  United  States,  and  has 
no  common  liw  to  apply  in  the  exercise  of  its  criminal  juris- 

•  Antf.  §§  3CS,  4'i9. 

•  Acconlinj*  to  Mr  JurtJcc  Campbell'*  vjcw  it  i*  nlwnva  the  Conrtitntmn  or  law 
of  tame  own  Stale  of  the  Vixlon  v\\ieh  In  a»iy  plac?  within  tlia  L'nitrd  Stale*  Tuntiihes 
the  Icgnl  cril»*ri<M>  of  wlmt  l»  or  U  ntA  {>mp<;rty,  ami  **  what  the»o  Cotutttulioii*  nnd 

valully  tldcrnUnc  t«  he  pro|«?rtv.  i<  l«  »h«  Anty  of  the  Federal  CJojcnjinrnl, 
through  tho  domain  t»f  juri»«Uction  nwrely  Federal,  to  rtcogoiito  to  he  propnrtjr." 
ip.  Sl.'i  of  rrp.)  A*  thwi,  accortUng  Im  JuJga  Campbell'*  tlwwrj',  ll»««  it  no  intcf^l 
etttion  or  p«op!c  of  the  V.  S.,  dtore  «m  be  ito  national  law  dctenulni.ig  what  if  or 
U  not  property. 

•  From  the  whole  of  the  oxtraet  from  the  Opinion,  already  piv«ti,  it  appears  that 
the  Chirf  Ja»tic«>  aUo  n^frrrM  to  crrtnin  danm  in  the  Cun*tittitiou  an  u.  Ic^iilaiiro  decla- 
ratioti  that  tUw^  are  to  b«  cuuaMcrvd  property.  Tlio  rvamiut  fur  excepting  to  thii  bare 
alrvfidy  been  stated,  p.  r>G*>.  Il  wwjW  he  t««  uiiwh  like  arpuinj;  iu  a  cirrlo  to  eilc  tbe«o 
claoics  a*  declaring  tliat  »laTc«  ore  to  be  n^ipirdrd  a»  property,  and,  oti  the  other  baud, 
rcler  to  the  doctrine  that  tltkvts  are  property,  to  ialcrprel  ihcj«  clauiea. 
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diction/  still  it  i8  absolutely  impossible,  from  tho  natun!  of 
poaitivo  legislation,  tluit  it«  enactments  fihould  be  judicially  ap- 
plied without  rcfercnoo  to  unvrritten  or  customar)*  rules,'  and 
the  meaning,  of  words  in  tl:c  written  Constitution  cannot  be 
ascertained  without  some  reference  to  an  unwritten  jurispru- 
dence.' Even  should  there  bo  none  such  particularly  identified 
with  the  juriilical  histor)'  of  that  particular  p^jsscssor  of  sove- 
reign ]>ower  whoso  written  law  is  to  be  applied,  an  unwritten 
jurisprudence  is  still  judicially  cograzable,  tliat  derivetl  from  the 
juridical  history  of  civilized  nations,  tho  law  of  nali'ms,  uni- 
versal jurisprudence  ;  and  hence,  "  the  laws  and  usages  of  other 
nations  and  the  writings  and  rea.'^oninj^  of  stiitcsmen  and  emi- 
nent jurists,"  customarily  received  by  the  judicial  tribunals  of 
other  nations,  are  to  l>e  referred  to  as  an  exposition  of  natural 
reason,  superior,  for  juridical  purposes,  to  the  individual  opinions 
of  the  tribunal,  Ijecause  presumptively  acccptwl  by  the  possessor 
of  sovereign  iM>wer  whosfc  will  it  pro|ioscs  to  execute.* 

And  that  such  reference  is  recognimi  by  the  Court,  in  this 
case,  as  legitimate,  imrtjcuUirly  with  refercnc4i  to  a  standard  of 
property  and  in  distinguishing  between  natund  persons  as  being 
cither  Icgiil  i^rsons  or  oliattcls,  apiwars  from  that  portion  of 
the  Opinion  in  which  it  is  held  that  negroes  are  not  citizens, 
page  407  of  the  report ;  referring  to  "  the  public  history  cf 
ever)'  European  nation  that  the  negro  **  was  boug'nt  and  sold 
and  treated  as  an  ordinary  article  of  merchandi«ie  and  t:d(fic 
whenever  a  prv^fit  could  be  made  by  it.  This  opinion  was  at 
tluit  time  fixed  and  luiiversal  in  the  civilized  ixntion  of  tho 
white  race,''  &c.* 

§  510.  The  reference  is  to  the  law  of  nations  in  the  sense  of 
universal  jurisprudence,  the  jus  gentium  in  that  sense  in  which 
the  tenn  was  used  by  the  Ronian  jurists,  a  kw  always  pre- 
sumptively existing  in  the  municipal  (national)  law  of  every 
civilized  country.'    In  determining  tlien  what  is  or  what  is 

•  Ant^,  p.  470-482.  Whcaton  r.  I'cter*,  8  Teton,  591.  CurtU*  C«>«ia>.  g  19, 
ami  case*  uutcd. 

IMttfr'a  Ijdgu]  nntl  rulitlcal  Henncneuttci,  ch  ;i 
»  Anif,  is  42S.    I  K*«Hl'*  Comn>.  336.  ♦  Ante,  §$      34,  and  p,>.  2«a-'»02. 

»  h'etj  anU,  p.  207,  notp.  *  Attit,  "§§  94,  93,  100. 
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mi  property,  m  mcur&X  agtiinst  tbe  national  Govemmemt  by 
the  private  law  of  the  Coastittition,  the  criterion  ia  a  imivcrsal 
jtiriapnttience,  gathered,  in  the  first  instance,  from  the  judicial 
practice  of  all  nations,  and,  raoru  definitively,  those  principles 
which  the  possessor  of  sovereign  power,  for  whom  the  national 
jndiciaiy  acts,  ha»  before  recognigeci  m  wmver»ftl  jnrisprudence 
embraced  in  it«  own  common,  cnstomary,  tniwritten  law,  and 
recognisjablc  especially  in  that  jiortion  which  is  applied  aa  pri- 
vate and  public  international  law.* 

§  016.  It  being  a  mlo  identified  with  the  will  of  the  integral 
nation,  in  distinction  from  any  dependent  for  it»  authority  on 
the  several  will  of  any  State  or  States  of  thn  Union,  which  is  to 
Ije  ascertained,'  the  principles,  maxin^s,  or  mlcs  afiecting  status 
or  the  condition  of  prime  persons,  which  the  national  judiciary 
must  thus  recognijte  as  universal  principles  and  common  law, 
are  to  be  found  only  in  the  history  of  law  having  the  same 
c/mracifer  and  operating  with  naiirnKtl  4!xt&tif  and  ^m^i-inter* 
national  efcct  in  the  British  empire,  the  revolting  colonies  and 
the  thereafter  succeeding  independent  States  of  the  American 
Union  j  and,  as  such,  distinguishable  from  the  common  law 
wliieh  is  histori«il!y  known  to  have  prevailetl  in  any  one  or 
more  States  of  that  Union.' 

§  517.  This  law  is  mutable,  as  every  other  rule  resting  on 
human  authority.  And  a  tribimal  determining  to-day,  what  is 
property  by  the  law  of  mitoMt  is  bound  to  take  the  law  of  na* 
Horn  of  tO'dwjf  not  that  of  some  previous  generation  or  pre- 
vious century.  It  is  a  rale  which  deiiends  for  its  juridical 
force,  or  for  its  acceptance  as  a  judicial  rule,  not  on  the  opinion 
of  bygone  nations  and  states,  however  powerful,  or  however 
wide  their  dominion  or  the  fame  of  their  arts,  their  anus,  or 
their  jurispmdence,  but  on  the  presently  continuing  assent  of 
It^slating  nations.  So  far  as  the  hiw  of  imperial  Korae  is  now 
tie  index  of  the  jus  gentium,  it  is  so  not  because  it  is,  in  itself, 
reasoB  or  natural  justice ;  but  because  it  has  been,  and  so  far 
only  m  it  has  been,  continuously  accepted  by  modem  civilized 


'  Am^  15  173,  176,  290.  »  On  thh  compare  «M»f#,  ck,  xH 
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BtAtm  OB  iJmr  indsx  of  nataral  reason.'  As  the  ju»  gentiara 
of  heathen  Rome,  maki»g  the  captive  and  the  child  of  an  en- 
slaved mother,  of  European  or  Caucasian  race,  a  properly,  has 
been  changed  in  the  jurispnulence  of  Christian  nations,  so  the 
•  law  ofnati&m  of  the  modem  world,  including  the  nations  colo- 
nizing .A.merica  in  the  sixteenth,  seventeenth,  and  eighteenth 
centuries,  has  clianged  in  respect  to  negroes  held  in  servitude. 
Propertj'  in  negro  men  as  clmttcls,  wherever  they  arc  by  law 
chattels  or  property,  rests  now  only  on  the  local  law,  the  jus 
proprium,  common  law  or  statute  law,  as  the  case  may  be,  of 
some  one  state  or  possessor  of  sovereign  power  over  the  condi- 
tion of  natural  persons }  it  lias  no  foundation  in  universal  Juris- 
pnidencc,  the  common  law  of  the  civilized  Christian  world. 

The  proof  of  this  has  been  givev*  iu  the  former  part  of  this 
volume. 

§  518.  And  if  it  should  ha  objected,  that  in  this  reference  to 
a  Imxf  of  natiom  or  a  universal  jurisprudence  presumptively  re- 
cognized as  a  jural  mle  by  the  nation  or  by  the  people  of  the 
United  States,  the  authors  of  the  American  Constitution,  to 
detcnnine  what  is  or  is  not  property  in  view  of  the  constitutional 
guarantee,  not  the  late  offiatiom  of  to-day,  nor  yet  that  of  the 
whole  civilizetl  world  is  the  test,  but  one  peculiar  to  the  people 
of  the  United  States;  or,  that  one  recognized  among  the 
8t4vte8  at  the  time  of  the  formation  of  the  Constitution  of  the 
United  States  must  be  received  in  that  connection ;  thea  the 
history  of  the  law  of  the  colonics  and  States  is  to  be  referred  tOj 
not  as  exhibiting  the  several  or  local  laws  of  the  States  or  their 
political  predecessors,  but  that  law  which  was  imperial  or  na- 
tional in  its  anthorUyf  and  intercolonial,  national,  or  giwei-in- 
temational  in  its  extent  in  the  British  empire  and  among  the 
States  at  the  period  of  the  formation  of  the  Constitution. 

§  619.  The  juridical  liistory  of  the  States,  as  connected  with 
conditions  of  freedom  and  its  contraries,  from  the  perici  of 
separation  from  Great  Britain,  (the  point  of  time  to  which  it 
has  been  brought  in  the  sixth  chapter,)  to  the  date  of  the  forma- 
tion of  the  Constitution,  is  to  bo  given  hereafter.   It  will  be 

■ 

•  Ante,  p.  2t>. 
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there  ahowii,  mt\  indeed  it  is  too  well  known  to  be  here  stated 
as  questionable,  thftt  the  changea  which  occurred  during  that 
period  m  the  privftte  law  of  the  StAt<^«,  were  all  such  as  favorctl 
or  extended  the  rights  incident  to  a  free  condition,  and  discour- 
aged or  removed  the  diesbiUtiea  incident  to  its  contraries.  But, 
independently  of  such  changes  as  modifying  the  law  of  mthm 
or  universal  jurisprudence  particularly  identified  with  the  jurid- 
ical will  of  the  constituent  people  of  the  United  States,  the  in- 
ternational and  (jrtmt-interoaiional  laws  which  prevailed  as  be- 
tween the  d)0brent  jmrtg  of  Sh^t  empire  in  which  the  colonies 
Imd  been  included,  to  my  nothing  of  the  local  laws  of  some 
districts,  do  not  exhibit  a  criterion  of  property  in  natural  per- 
sons, an  reci^izcd  by  the  political  predecessors  of  that  people, 
different  from  that  afforded  during  the  samu  period  by  any  more 
general  lata  of  mtiom. 

That  for  many  years  before  the  Revolution  (whatever  may 
have  been  the  principles  sustaining  the  slavery  of  a  heathen  negro 
imported  into  any  one  of  the  colonicst)  the  condition  of  an  Araer- 
ican-bom  negro  held  in  involuntary  servitude,  whether  chattel 
slave  or  bond  person,  and  the  corrtssj'ondcnt  rights  of  the  master 
or  owner  restetl  exclusively  on  \'m  local  law,  jus  propriusn,  wf 
some  one  several  colony,  and  were  not  internationally  recognized, 
in  the  several  parls  of  the  empire,  as  effects  of  universal  jTtim- 
prudencCf  nor  a«  such  recognized  by  the  cmnrnm  hno  of  the  tmi- 
timf  has,  it  isbelievetl,  been  demonstrated  in  the  fonncr  chaptors, 
which  contain  the  history  of  conditions  of  freedom  and  bondage 
in  the  colonies,  and  of  their  recognition  or  non-recognition  in  the 
international  or  ^m'-intemational  relations  of  the  different 
portions  of  the  empire. 

§  520.  From  the  above  arg?iment  it  may  appear  that,  in 
order  to  dotennine  what  is  or  is  not  property  in  view  of  the  con- 
stitutional guaraat)0e,  it  is  necessary  to  di.scriminate  an  un- 
written Jurisprudence  or  a  "  common  law  "  which  may  bo  judi- 
cially idcntiBcd  with  the  juridical  will  of  the  i>eople  of  the 
United  States,  the  authors  of  the  wriiten  Constitution.  And,  in 
view  of  this  circumstance,  it  seems  that  the  assertion  that  slaves 
are  property  in  view  of  that  guarantee,  independently  of  any 
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B|>ecific  recognition  of  them  as  property  in  other  parts  of  the  in- 
strument, is  equivalent  to  an  assertion,  that,  tmlcss  declared  un- 
lawful by  positive  legislation  proceeding  from  the  possessors  of  sov- 
ereign iTOwer  to  determine  status  or  |)ci«oual  condition,  (posBOJSors 
known  by  the  Constitution,  regarded  as  evidence  of  the  investi- 
ture of  any  sovereigji  power,)  slavery  is  a  lawful  status  in  every 
part  of  the  United  States,  whether  a  State  or  a  Territory  of  the 
United  States ;  or  that  (which  is  only  stating  the  same  doctrine 
under  a  different  form,)  when  natural  porsfons  who,  in  any  other 
juriwliction  or  forum,  have  been  by  law  in  the  relation  of  master 
and  slave  appear  in  any  State  or  Territory  of  the  United  States, 
the  right  of  the  master  and  the  correlative  obligations  of  the 
slave  and  of  all  other  }^>crsons,  will  continue  in  such  State  or 
Territory  by  the  unwritten  or  common  Jaw  prevailing  therein, 
whether  such  master  and  slave  do  or  do  not  ac(|uire  a  domicU, 
unless  such  right  and  obligations  have  been  prohibited  by  posi- 
tive legislative  enactment  proceeding  from  the  actual  porsessors  of 
sovereigji  power  to  determine  status  or  ijersonal  conditioa.  And, 
it  being  assumed  tlrnt  'the  only  ijosscssors  of  sovereign  power 
over  status  or  personal  condition,  who  are  known  under  the  Con- 
stitution, are  either  the  people  of  an  organized  State  of  the 
Union  legislating  for  such  State,  or  Congress  legislating  for  the 
Territories,  &c.,  to  such  extent  as  may  not  liavc  been  prohibited 
by  the  Constitution,  the  doctrine  is,  further,  (independently  of 
the  question  whether  slaver)'  mtay  be  abolinhed  by  the  power  of 
Congress,)  that  in  all  Territorj'  of  the  Uuite^l  States,  now  be- 
longing or  hereafter  to  be  acquired,  not  included  within  the  limits 
of  an  organized  State  of  the  Union,  slaverj'  is  now  and  will  be 
lawful  under  the  local  law  thereof,  that  is  iKtth  by  the  internal 
and  the  ijoternational  law,  the  law  applying  to  persons  w^hethcr 
strangers  or  having  a  domicil  therein. 

§  521.  Although  the  opinion  of  Chief  Justice  Taney,  in  Bred 
Scott's  CMC,  supported  by  Justices  Wayne  and  (jrier,  may  be 
the  solitary  Judicial  authority  sustaining  the  doctrine  above 
stated,  it  has,  with  greater  or  less  openness,  been  advanced  on 
ditfcrcnt  occasions,  during  the  twenty  or  thirty  years  last  past, 
by  pfer*i)n8,  occupying  stations  which  entitle  their  opinions  to  be 
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considcrctl,  at  least,  juristical,  if  not  judicial  or  juridical  But 
it  hna  never,  probably,  been  so  prominently  and  distinctly  as- 
sorted m  by  tlio  Hon.  J.  P.  Benjamin,  of  Louisiana,  in  ins  speech 
in  the  Senate  of  the  United  Statea,  11  March,  1858,  on  the 
Kansas  Bill.  And  since,  in  stating  what  he  justly  regards  as 
"  fundamental "  in  the  aiigumcnt,  the  Senator  so  plainly  pre- 
sents tliiat  issue,  in  view  of  which  this  volume  may  1>c  said  to 
liave  been  principally  written,  and  also  since  he  proposes  to 
maintain  his  doctrine  by  that  mode  of  reasoning  which  has 
herein  bt^fore  been  used  as  legitimate,  i.  e.,  by  an  appeal  to  the 
history  of  jurisprudence  in  this  country,  and  not  by  a  priori 
asscrtionit,  the  statement  of  his  position  is  hero  given,  aa  ex- 
tractti^i  fiom  the  pritttc<l  speech,  which  bears  the  title,  Slavery 
prakctcd  by  iM  Common  Law  of  the  Ncto  World :  yuaranteccl 
by  the  ComtiivUoii,  Vindication  of  tha  Sxiji>ii'&inc  Court  of  the 
Umicd  Statm.* 

•  "  Mr,  President, — The  whole  subject  of  slavery,  so  far  as  it  is 
'livolvcd  in  the  issue  now  before  the  country,  is  narrowed  down  at 
last  to  a  controvcnty  on  the  solitar)'  point,  whether  it  be  comjjo- 
tcnt  for  the  Congress  of  the  United  States,  directly,  or  indirectly, 
to  exohule  shivery  from  the  Territories  of  tho  Union,  The  Su- 
preme Court  of  the  United  States  have  gjv<>n  a  negative  answer 
to  tho  pioposition,  and  it  shall  be  my  fin;t  effort  to  support 
that  negiittion  by  argimient,  independently  of  the  authority  of 
the  decision. 

"  It  »eemn  to  me  tliat  the  radical,  fundamental  error  which 
underlies  the  argument  in  afSrmation  of  this  power,  is  the  as- 
sumption that  slavery  is  the  creature  of  tho  statute  law  of  the 
several  Sttvtcs  where  it  is  established ;  that  it  has  no  existence 
outside  of  tho  limits  of  those  States ;  tliat  slaves  are  not  prop- 
erty beyond  those  limits ;  and  that  projxjrty  in  slaves  is  neither 
recognized  nor  protected  by  the  Constitution  of  the  United 

*  T!t«  tairt  UUs  wa«  i>ro)]«b)jr  »do{Hocl  for  thU  «p«««h,  Wii  90  cmich  i»  vhvt  «f  itis 
belRj;  a  vindlSaitkn  of  Uui  late  of  ibn  m«^ty  of  tlio  Court  in  I>r«Ml  Scoh'a  cam,  wt  of 
Ita  Mag  mrtiy  »  nniy  10  Mr.  Sftwa«4'«  cunntiv*,  iu  th»  itamtt  4eb«t«,  o»  (Ito  eo-xtut  of 
ti)Q  m^iotiijr  of  ifi»  ibttimuno  Court  ai  h%vh\g  bccii  InAiwtscett  ptv^itico)  conny^nitioiw. 
AU  «<tcn  ntntter  of  flEXc«|)tio»  or  <tcfe»<»  l«,  of  smmo^  ficardgn  it  tho  i)ur{i««i»  of  tUU 
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States,  ror  by  itit<}raational  law.  I  controvert  all  these  proiJo- 
sitionn,  and  shall  proceed  at  once  to  my  argument. 

*'The  thirteen  colonies  which,  on  the  4th  of  July,  1776, 
a«8crtc<l  their  indci>ondcnce,  were  British  colonics,  governed  by 
Britiah  laws.  Our  ancestors  in  their  emigration  to  this  country 
brought  with  them  the  common  law  of  England  a«  their  birth- 
right. Tiiey  adopted  its  prmciplcs  for  their  government  so  far 
as  it  was  not  incompatible  with  the  peculiarities  nf  their  situ- 
ation in  a  rude  and  lujscttled  country.  Great  Britain  then 
having  the  sovereignty  over  the  wloniee,  possessed  imdoubtctl 
power  to  regulate  their  itistitutions,  to  control  their  commerce, 
and  to  give  laws  to  their  iutercourse,  both  with  the  motiier 
countiy  and  the  other  nations  of  the  earth.  If  I  can  show,  as  I 
hope  to  bo  able  to  establish  to  the  fiatisfaction  of  the  Senate, 
that  the  nation  thus  exercising  sovereign  jwwor  over  these  thir- 
teen colonics  did  establish  slavery  in  tlicm,  did  maintain  and 
protect  the  institution,  did  originate  and  carry  on  the  slave 
trade,  did  supjiort  nnd  foster  that  trade,  that  it  forbade  the 
colonics  pennissiou  cither  to  emancipate  or  exprt  their  slaves, 
that  it  prohibited  them  from  iuaugtimting  any  legislation  in 
diminution  or  discourtvgcmcnt of  the  institution;*  nay,  more, if 
at  th'tf  dttte  of  our  Revolution  I  can  show  that  African  slavery 
existed  in  England  as  it  did  on  this  continent,  if  I  can  show 
that  slaves  wore  sold  xxyyon  the  slave  mart,  in  the  Exchange  and 
other  public  places  of  resort  in  the  city  of  London  as  they  were 
on  this  continent,  then  I  shall  not  hazard  too  much  in  the  as- 
sertion tliat  slavery  wtw  the  common  law  of  the  thirteen  States 
of  the  Confederacy  at  Uie  time  they  burst  the  bonds  that  united 
them  to  the  mother  country." 

§  522.  The  brief  historical  summaiy  of  juridical  nets,  given 
in  the  continuation  of  this  sjKsech,  upon  which  Mr.  Benjamin 

'  Th«i  S«i}Ator,  to  mtiintoin  tlte  Ngalitjf  of  flAvtuy  Sn  Ut«  TorritorioA,  attritittio*  tho 
ex{tt«fle«  of  skveiry  in  Uttt  eolo«l««  to  a  Rationnl  kw  of  the  «m{»t«:«,  a  taw  4erriv«di  <Vot» 
tbfr  nowwr*  mtedi  by  tits  pobiio  tow  oftlto  iwlcmiiii  {tedod  in  tlwarown  aiui  {tarliatnent 
of  hngUnd  Mr.  JuiUc«  Ciunpb«lt'«  «ip»m«t!t,  tnaintoiulHg  Uwt  Cm^H  Htu  »o 
fowe  upon  tho  mh}t^i  (id  liovrardt  60!,)  {itvs)tw«  iho  docmtw  titnt  itt  exlA,.iM:«  d»« 
nettil«4  upon  tH*  local  i<r{^'»!Ahir««t  «n4  that  tUei  exerciw  of  powtt  over  ^lavury  by  tha 
imperial  Gomtnmoat  wsa  i^htAiti;'  rj«isie4  a«  tmtr|)ation.  On  thh  polat  c«(upan% 
ante,  %  S15  aitdl  note,  g  243. 


574 


THB  QUBffTION  OF  COMMON  LAW. 


relies,  contains  no  csaonttal  fact  which  hns  not  been  considorcd 
more  at  length  in  the  previous  chftptora  of  this  work.  The  oh- 
senratioQB  already  mode  heroin,  on  the  question  whether  slaves 
avQ  property  in  view  of  the  Constitutional  gtiarontee,  apply 
equally  to  the  propositions  hero  laid  down  by  the  fcJcnator.  For 
it  has  bren  shown  that  slavery,  as  a  legal  e0cct,  depended  on 
the  common  law  having  a  national  extent  throu£;hout  the  cm> 
pire  during  the  colonial  period  only,  if  at  all,  while  it  was  at- 
tributablo  to  the  iaw  of  nations  or  the  univerBal  jurispnulenco 
of  the  time  ;  that  it  was  only  the  skvo  condition  of  imported 
heathen  African  slaves,  if  of  any,  which  was  so  maintainwl  or 
recognized  by  that  law ;  that  the  condition  of  the  Amorican- 
born  negro,  whether  free  or  slave,  depended  entirely  on  (he  j>ower» 
hold  by  tht<  local  colonial  Governments,  and  that  if  the  slavery 
of  such  persons  was  within  the  colonies  sustained  by  a  common 
law,  that  law  was  still  only  the  local  law  of  a  colony,  and  one 
distinguishable  from  the  common  law  having  national  extent  in 
uU  pcrts  of  the  empire.' 

It  follows,  therefore,  that  when  in  any  scveml  juristliction  or 
forum  of  the  United  States,  either  a  State  or  a  Territory  of  the 
United  States,  the  question  is  of  the  judicial  recognition  of 
slaver)',  as  the  condition  of  a  pcii?on  introduced  from  some  other 
jurisdiction  or  forum  wherein  such  slavery  had  been  lawful,  such 
slavery  cannot  Ikj  recoguiKcd  or  maintained  siinply  on  the  ground 
that  it  is  a  status  known  to  and  rccognizctl  by  the  common  law 
prevailing  in  such  State  or  Territory  as  its  local  law,  or  "  law  of 
the  land,"  where  not  prohibitctl  by  any  statute.' 

§  523.  Tlie  question  would  l>c  determined  by  those  principles 
of  private  intcniational  law,  including  the  so-called  rule  of 
comity,  which  have  been  set  forth  in  the  second  chapter.  These 
principles  arc  indeed  common  law ;  but  if  by  applying  them 
slaver)'  should  bo  recognized,  midi  recognition  would  still  be  dis- 
tingtiisliablo  from  the  judicial  allowanco  of  slavery  under  the 
doctrine,  contained  in  Mr.  Benjamin's  proijositions,  that  slavory 
is  rocogniml  by  tmiversal  jurispnidenco  entering  into  all  common 

'  Compm  a»t<,  $|  SSI,  m,  2SB,  299,       SIB,  316. 
»  Coi»p«»  our*,  §g  95,  96,  110,  113,  201. 
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law  known  in  this  country,  and  that  it  should,  in  tho  case  mip- 
poHcd,  be  rcgardifd  as  an  effect  already  known  to  tho  law  having 
territorial  extent  in  the  forum,  and  one  which  is  maintained 
under  that  law,  irrespectively  of  the  distinction  of  domici). 

In  any  territorial  jurisdiction  of  tho  United  States,  vhich 
should  he  like  a  St^ite  of  tho  Union  in  having  a  local  law,  the 
continuance  of  the  rights  and  obligations  of  masters  and  slaves 
emigrating  tliither  would  depend  upon  the  question  whether,  by 
that  law,  rights  inconsistent  with  slaver)^  were  attributed  uni- 
ventally,  or  to  all  natural  persons.'  If  within  the  national  do- 
minion there  can  bo  any  territory  which,  like  the  colonies  at  the 
time  of  their  first  settlement,  is  vacant  of  any  local  law,*  there 
could  not,  in  such  territory,  be  any  such  universal  attribution 
of  rightw.  And,  in  such  case,  it  would  api>ear  that,  on  ele- 
mentary principle.^,  all  rights  and  obligations  of  iwrsons  there 
found  which  had  existed  in  their  fonner  dcmicil  would  continue 
to  cxht,  so  far  as  the  relations  to  which  they  were  incident  con- 
tinued to  be  physically  jjo^iblc  in  such  territory.  Slavery,  if  so 
recognized  in  such  territorj'  inight,  indeed,  be  said  to  exist 
therein,  or  be  carried  thither,  by  the  operation  of  a  common  law 
principle,  a  principle  of  unwritten  jurisprudence.  But  its  ex- 
istence would  not  be  attributable  to  common  law  in  the  ordinory 
sense  of  customary  law  having  territorial  extent  in  some  one  ju- 
riitdiction  or  forum.  It  would  not  J'ave  been  recognized  as  a 
condition  supported  by  universal  jurisprudence,  the  hto  of  «n- 
tioits  ;  as  the  slavery  of  captured  Indians  and  im|H)rted  hoathcn 
Africans  had  been  recognized  in  the  colonial  law. 

§  524.  A  princi|)al  obstacle  to  agreeing  on  any  conclusion  in 
these  questions  of  slavery,  one  fully  equal  iu  effect  to  that 
caused  by  tho  prejudices  or  sympathies  of  disputants,  is  occa- 
sioned by  the  want  of  terms  by  which  to  express  existing  dis- 
tinctions. Thus  tho  term  positive  imo  is  sometimes  used,  as  in 
this  work,  to  designate  any  rule  which,  as  made  coercive  by  some 
state,  is  so  distinguishnblo  from  mere  natural  equity  or  natural 
justice  ;  such  positive  law  being  judicially  derived  either  from 
the  scvenil  juridical  action  of  that  state,  creating  a  jus  proprium, 

>  Compare  mtt,  §|  8S-02,  118-118.  *  Antt,  §§  13a-l26, 
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which  may  be  either  statute  or  costomaiy  iaw,  or  from  aoivcinsal 
jtimprttdence,  the  tmwrttten  hto  of  neUhnt,  But  the  mma 
temi|  positive  laWf  Is  also  veiy  of^tSr  tiscd  to  degigntito  stattite 
law  or  positive  I^blation,  as  distinguished  from  customary  or 
«nwrittea  law^erivcdby  the  jwdidal  applicatiiJii  of  i«it«ral  reafiois. 
How  since  it  has  repeatedly  heca  said  by  judges  both  in 
states  t¥ibcrc  it  is  lawful  and  where  it  is  not,  that  slavery  rests 
on  "  positive  law,"  *  the  proposition  is  assumdl  by  many  |ierf»)n8 
as  admitted,  as  for  .example,  according  to  Senator  Benjamin  in 
the  speech  referred  to,  by  the  Senators  en  the  other  side  "  in 
nearly  all  their  aiguments,  that  slavery  is  the  creature  of  posi- 
tive legislation  and  cannot  be  established  by  customary  law  or 
usage.""  Against  which  assumption  Mr.  Benjamin  appropri- 
ately cites  Lord  Stowell  in  the  case  of  the  slave,  Gmce,  2  Hag- 
gard*8  R.  105,  mU^^  p.  194,  that  in  the  English  colonies  slavery 
was  legal  by  cnstomaiy  law  alone. 

>  The  tea^tng  antltorltf  bein^  hoii  Mnttj^eld,  in  Scraemt«  C4MW«  Tltem  1* 
hardly  my  other  dcdMon  in  which  the  phrase  panfiiiv:  /««,  «!mnty  «r  wiihottt  mtftUfi- 

S78,  ths  cotiit  «it««  a  hurge  snmher  ei*  English  am)  Amerieon  VAm.  tts  b«$4!»ig  tl)« 
mne  docttino.  In  mo$!t  m  the  cMe«,  m:h  oth^tr  term*  ttro  w«i  ttlone  or  art  mitUt 
to  qanlify  the  term  pmlire  (aw,  m  'io  ek«$g?t««tt»  wHh  sniScienl  aecunwy,  a  i«*  pm- 
pnt«»-  TIh»s,  HoJro^,  J.,  In  Fotixt*  v.  CiKhnm,  2  lAmx.  mt4  Crr**.  ••  lh« 
plaintiff  dnim»  a  goncratl  ja^iMsrtjF  la  ikan  "•♦*»•  antl  he  «dalw»  tlii*  pwjwrty  a» 
founddl  not  upon  anjr  muniam)  kw  «f  iho  county  when>  he  ir««itl<!«,  hnt  uittm  » 
gcmcral  right,"  *  •  *  «•  nMnmlng  that  thcflj  may  he  sncb  a  rslatton,  it  can  only  havet 
a  ioetil  «xt»tv»oe,  whm  it  i«  totemled  by  (he  (taititmhir  hiw  ef  the  {4aee,  t«  tichich 
p«r«<anii  ther«  reMdent  eure  ha«tn4  to  fuhsiit.  Now  if  the  ])htinllff' cannot  m«intAin  this 
action  under  the  geneml  law  df  nature  itt4«f|»ctt4«Mtly  of  any  ponitivB  ii»«iiti(it(tt»  thwt 
y*  ri^ht  of  action  can  b«  fonnW  only  oome  rigl»t  which  he  b**  •cnjtsirs^J  hy  the 
law  of  the  countiy  where  he  is  domiciled.''  l\  *'  the  ri^t  <sf  tlte  mjm*r,  whit  h 
U  fwandcd  en  thfe  mumeipal  l»w  of  the  partlcnW  phice  o«»ly,  Am*  not  €oj>!in«e,"  Here 
the  t«nn  wmidpat  loMt  U  t»«4  to  exp!t<iM«  the  OMtcmion  »  jv*  sn^mn ;  and  »<»e 
Lww«fot4  P.  Coquillon,  I*  Maitin'n  Le.  Jkp,  403;  Prigtt'^  cajWf,  16  reim,  CU.  "ITte 
»tnt«  of  «lavery  h  deemc<l  to  he  a  miatt  municipal  nr|[ttWtiaH,  fonnded  on  an«l  li(nlie4 
to  the  range  of  territorial  law*."  Rankin  tc.  LydUi,  S  Manhau,  (Ky.)  4iO,  {xwiltve 
law  of  a  xBunJcipal  character.'*  Certis,  J.,  19  Howard,  624 ;  tm(«,  th  650.  In  Com- 
nsonw.  r.  Arc*,  IS  Vkk  212,  Judge  Shaw  SMpleys  fmUm  Ims  tn  the  nawne  tewte  df » 
local  or  jiarticsihir  law  di<tingtiithi»l  fVem  one  ^neindly  rocognitftt  For  referring  to 
Lonl  .MamHeld'a  diclum  tliat  Mxvrx,  heing  odioon  and  aamltua  naiuntl  right,  tainnot 
cxlitt,  exoeiK  hy  posijivo  law,  he  olmrm :  *•  Bat  it  ckawy  edmita  tlwtt  »i  may  «ti*t 
l^  forcv  of  potitiire  taw.  Attd  it  may  he  mmarktid,  that  hy  podtivo  law  in  thut  c«n» 
ttcction  may  he  a*  well  Wcrttood  cttstoutary  law  as  the  enactment  of  a  ttattttoi  and 
the  word  is  uned  to  detignato  ntlet  «iitahlij*hd[  hy  tacit  aicqnirwMnce  or  hy  thit 
Utxvt  act  ef  any  ttatc,  and  which  derive  their  foroe  and  authority  fh»m  tnch  ac«ni- 
eacence  or  enaetment,  and  not  hecauae  they  art  the  dictates  of  naluml  Jtmico  and  a» 
such  of  tmivertal  c^ligaUon." 

»  So  ia  HUdmli'4  Dt^potism  in  Atactica,  p.  212;  Speoner'a  Unconstituaonality  of 
Slavery. 
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Oia  the  other  hand  it  h&a  been  eapposed  by  some  persons 
that,  if  slftTerjr  be  attribntcd  to  pottitiye  law  in  the  sense  inclu- 
sive of  unwritten  law,  it  cannot  be  attributed  at  the  same  time 
to  »  hw  whic^-  like  etainiCf  m  pecuitar  to  some  one  state  or 
possessor  of  sovereign  power.  Thus  in  Ncai  v.  Farmer,  9  Geo. 
B.  5S1,  the  court  ol^rves  that  Chief  Justice  Shaw,  in  Sims* 
cm0,  and  in  Oommonw.  it,  Aves,  18  Pick  212,  attributing 
slavery  to  positive  law  defines  it  as  including  customary  law. 
And  because  the  same  Judge,  in  the  ktter  case,  refused  to  re- 
cognize the  relation  of  master  and  slave,  or  the  condition  of 
slavery,  in  Bfamchusetts  (in  cases  not  coming  within  the  fugitive 
slave  provision  in  the  Constitution  of  the  United  States),  the 
Georgia  court  supposes  an  inconsistency.  Although  Judge 
Shaw,  by  his  definition  of  positive  law,  discriminates  some  cus- 
tomary law  as  particular  or  local,  in  respect  to  some  one  state  or 
nation,  and  so  distinguishable  from  a  umversal  law. 

So  Senator  Benjamiii,  in  the  instance  above,  supposes  that 
he  has  proved  bis  |)oint  in  showing  that  slavery  does  not  rest 
upon  positive  law,  in  the  sense  of  positive  legislation ;  and  in 
another  place  says ;  "  As  to  the  nght  in  them,  [slaves]  that 
man  bas  to  overthrow  the  whole  history  of  the  world,  be  has  to 
overthrow  every  treatise  on  jurisprudence,  be  has  to  ignore  the 
common  sentiment  of  mankind,  ho  has  to  repudiate  the  author- 
ity of  all  that  is  considered  sacred  with  man,  ere  ho  can  reach 
the  conclusion  that  the  person  who  owns  a  slave,  in  a  country 
where  slavery  bus  been  established  for  ages,  has  no  other  prop- 
erty in  that  slave  than  the  mere  title  which  is  given  by  the 
statute  law  of  the  land  where  it  is  found/' 

l^ow,  altliougb  it  be  admitted  or  proved  that  property  in 
slaves  does  not  rest  upon  positive  statute,  but  upon  unwritten 
kw,  it  is  not  thereby  proved  that  it  rests  on  a  law  which  origi- 
nates in  the  common  sentiment  of  manMnd,"  and  which  ju- 
dicial tribunals  are  bound  to  recognize  as  presumptively  accepted 
by  that  possessor  of  sovereign  power  whose  will  they  are  to 
apply  as  positive  law. 

§  525.  As  has  been  before  observed,  the  discrimination  of 
such  laws  is  principally  reqmsite  in  the  application  of  interna- 
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tional  private  law.*  Thus  tbe  Englisk  caite  of  Forbes  v>  Cocli- 
mne,  in  which  Holroyd,  J.,  in  a  part  of  his  opinion  already 
noted,  diBtingniabed  slavery  as  resting  on  a  "municipal,"  local, 
or  "particular"  law  of  some  one  country  in  contradistinction  to 
"general  rigbt"  or  "general  law  of  nature,"  was  one  involving 
the  application  of  that  international  law.  And  the  same  opinion 
is  cited  by  Chief  Justice  Shaw,  in  Commonwealth  v,  Avca,  18 
Pick.,  in  deciding  that,  independently  of  any  provision  in  the 
Constitution  of  tbe  United  States,  the  right  of  a  master  in  re- 
spect to  a  slave,  which  was  valid  or  legal  in  Lomsiana,  the  place 
of  their  domicii,  could  not  be  recogniiied  in  Massachusetts  by 
international  private  law.  And  Judge  Sliaw,  giving  his  con- 
ception of  the  distinction  in  his  oftu  language,  says,  p.  216, 
"  This  view  of  the  law  applicable  to  slavery  marks  strongly  the 
distinction  between  the  relation  of  master  and  slave,  as  estab- 
lished by  the  local  law  of  particular  states  and  in  virtue  of 
that  sovereign  power  and  independent  authority  which  each  in- 
dvpendent  state  concedes  to  every  other,  and  those  natural  and 
social  relations  which  are  everywhere  and  by  all  people  recog- 
nized, and  which,  though  they  may  be  modified  and  regulatetl  by 
municipal  law,  are  not  founded  upou  it,  such  as  the  relatiun  of 
parent  and  child,  and  husband  and  wife.*  Such  also  is  the 
principle  upon  which  tbe  gencml  right  of  property  is  founded, 
being  in  some  fonn  univerBally  recognized  as  a  natural  right, 
independently  of  municipal  law. 

"  This  affords  an  answer  to  the  argument  drawn  from  the 
maxim  that  the  right  of  personal  property  follows  the  person, 
and,  therefore,  wher.e  by  the  law  of  a  place  a  person  there  domi- 
ciled acquires  personal  property,  by  the  comity  of  nations  the 
same  must  be  deemed  his  property  everywhere.  It  is  obvious, 
that  if  tlus  were  true,  in  the  extent  in  which  the  argument  em- 
ploys it,  if  slavery  exists  anywhere,  and  if,  by  the  laws  of  any 
place  a  property  can  be  acquired  in  slaves,  the  law  of  slavery 
must  extend  to  every  place  where  such  slaves  may  be  carried. 
The  maxim,  therefore,  and  the  argument  can  apply  only  to 


'  A»iri  §§  lot,  1S8,  m. 
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those  commodities  wMcK  arc  everywhere,  and  by  all  nattoiiB, 
treated  and  deemed  aubjects  of  property." 

§  526.  But,  from  not  distingttlshing  any  other  visible  origin 
of  law  than  the  several  wiU  of  single  states  or  nations,  jurists 
of  the  highest  eminence  sometimes,  (as  In  the  instance  of  the 
Georgia  case  and  of  Senator  Benjamin's  aigument,  last  cited,) 
assume  that,  if  a  relation  is  proved  to  exist  by  unwritten,  cus« 
tomary  law,  judicial  application  of  natural  reason,  in  one  forum 
or  under  one  possessor  of  sovereign  power,  it  is  thereby  proved 
to  have  legal  existence  in  eveiy  other  coimtry  as  customary  law, 
judicial' application  of  natural  reason.  Or,  sometimes,  while 
discriminating  a  law  which  has  judicial  recognition  in  every 
forum  by  reason  of  its  mivei-acUU^f  and  which  is  to  be  distin* 
guished  from  the  locfd  otparftcv^r  law  (statute  or  customary) 
of  some  one  country,  they  confound  their  own  (subjective)  idea 
of  right,  or  what  they  call "  natural  law,'*  the  judgment  of  their 
individual  moral  sense,  with  the  (objective)  conception  of  nght 
furnished  by  the  juridical  histoxy  of  the  world,  or  of  those  nations 
with  whose  international  relations  they  are  conversant,  the  his- 
torical law  of  nations.'^  In  other  words,  instead  of  strictly  ob- 
serving what  mles  are  recc^iuz&l  among  all  or  many  nations, 
assuming  that  they  are  founds  in  natural  reason,  (as  the  Boman 
attributed  to  naturalis  ratio  whatever  apud  omnes  populos  per- 
ajque  custoditur,')  and  applying  these  as  universal  junsprudenco, 
(jus  gentium,)  they  determine  what,  by  their  individual  natural 
reason,  shotdd  be  recognized  among  all  nations,  and  apply  that 
as  the  universal  rule,  calling  it  **  the  general  law  of  nature," 
**  the  dictates  of  natural  justice or  using  some  similar  term 
appropriate  to  designate  a  rule  of  ethics. 

Illustrations  of  this  latter  error  are  given  both  by  those  who 
demand  that  skvery  shall  be  everywhere  judicially  recognized, 
as  supported  by  customary  law,  and  by  those  who  deny  it  that 
recognition. 

§  527.  Thus  in  the  definition,  in  Commonw.  v.  Aves,  already 
given,  of  pasUive  law^  where  ho  distinguishes  it  aa  the  rules 
which  are  "  establishetl  by  tacit  acquiescence  or  by  the  legis- 

»  Anti,  p.  109,  note.  »  Amt,  f  153. 
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lative  mt  of  any  state,  and  which  deme  (heir  force  and  au- 
thority from  8tich  acquiesconce  or  enactment,"  Judge  Shaw 
zefers  lo  other  rules,  as  being  also  law  ;  calling  them  the  c11c> 
tates  of  natural  justice,  and  as  such  of  universal  ohligation 
apparently,  however,  without  acknowledging  any  other  index  of 
these  latter  than  the  individual  conscience  of  the  trihunal  es* 
ercising  jurisdiction. 

A  passage  from  the  same  opinion  has  already  been  cited  as 
giving  what  Is  probably  the  clearest  instance  of  a  judicial  attri- 
bution of  sbvery  to  "locttVor  "particular"  laws,  as  distin* 
guishcd  from  a  umversal  jurisprudence.  But  though  in  the 
conclusion  of  the  passage,  Judge  Shaw  particularly  indicates 
that  some  objects  of  rights  are  io  be  recognized  as  "  those  com- 
modities wMch  are  everywhere  and  by  all  nations  treated  and 
deemed  subjects  of  property,"  thus  distinguishing  the  true  his- 
torical  criterion  by  wliich  (independently  of  local  statute  or 
custom)  properly  may  be  kuo^vn,  still,  in  that  which  imme- 
diately follows,  the  Judge,  virtually,  makes  himself  the  exclu- 
sive arbiter  of  what  may  or  may  not  be  legal  proi>erty  j  saying, 
"  But  it  is  not  speaking  with  strict  accuracy  to  say  that  a 
property  ^an  be  acquired  in  human  beings  by  local  laws.  Each 
state  may,  for  its  own  convenience,  declare  that  slaves  shall  be 
deemed  property,  and  that  the  relations  and  laws  of  personal 
chattels  shcdl  be  decmetl  to  apply  to  them ;  as  for  instance, 
that  they  may  be  bought  and  sold,  delivered,  attached,  levied 
upon,  that  trespass  will  lie  for  an  injuty  done  to  them  or  trover 
for  converting  them«  But  it  would  be  a  perversion  of  terms  to 
say  that  such  local  laws  do  in  fact  make  them  penonal  property 
generally  ;  they  can  determine  that  the  same  rules  of  law  shall 
apply  to  them  as  are  applicable  to  property,  md  this  effect  ^vill 
follow  only  so  far  as  such  laws  proprio  vigorc  can  operate." 

It  is  evident  that,  in  this  instance,  either  a  very  distin- 
guished jurist  and  judge  of  the  largest  judicial  experience  asserts, 
in  contradiction  to  the  history  of  the  world,  that  it  is  morally 
irapossible  that  a  human  being  should  be  property  by  the  law  of 
any  country,  or  else,  if  his  argiunent  recognizes  a  universal  law 
independent  of  liis  individual  judgment,  the  argument  is  a  pc- 
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titb  principjj.  For  the  question  tbon  being,  are  slaves  property 
by  a  local  law,  or  are  tbey  property  by  the  tmiventaljaw  ?— tbe 
judge ^nds  the  aninver  by  saying,'  if  they  be  considered  property 
by  universal  law,  they  would  be  slaves  everywhere ;  they  would 
be  slaves  ia  Mawjachusetts ;  therefore  they  are  property  by  a 
local  iaw,  and  not  by  the  universal* 

§  028.  A  similar  identification  of  the  universal  law  with  the 
moral  judgment  of  the  individual  jurist  occurs  in  the  speech  of 
Senator  Benjamin,  already  referred  to,  when  replying  to  a  pas- 
sago  in  the  8i>eech  of  Mr.  Collamer,  of  Vermont,  on  the  same 
subject,'  the  whole  of  whoite  argument,  he  says, "  ingeniously  as  it 

'  Jk'a  Jhe  last  paragrapli  h\  §  51 1. 

»  To  the  Wea  tliat  the  ttnlveml  law,  whlcJj  U  dI#Uttgwi«ltaW»  from  Uiftt  pccwHar 
to  »inglft  states  or  natimw,  w  not  at  tlus  tmm  tJme  knowu  a«  «  n»l»  wi  or  rfoum, 
.  (po»itMm,  jtt«  wnttJtHttHn,  oate,  %  17,)  hy  any  jutlfclal  criterion  of  tJw  will  of  tti«  wv- 
emgn,  dUlJnpS^lMihle  from  t}»e  Idilvidluai  moral  mam  of  tl»c  jutlge,  mny  alto  ba  rh- 
criUwl  the  remark  m  j»«ge  215  of  tfee  tame  Mspwt:  «•  Tttat  «la«iy  U  a  relation  foauiteJ 
on  foretj,  ml  m  right,  cx!«t%        U  dwMs  oxIj*,  hv  t&m  of  ])o«ltiv«  law  and  net  re- 
o^i|jw4  ««  foaijdwl  {»  »»'i-'>w»  right,  U  btlmatad  by  ti»6  d«f«jition  of  ttnrei^  Utc 
civil  laws  SmitiM  «*  aMw;tt«ttio  jtMtis  ^tJnm  qua  ifnlit  dleainlo  alictio  coittra  aa- 
turam  *«bj{di«r,'*  But  thi#  j«*  genfitun  U  the  very  criterion  of  what  a  juago  mav 
rcccgtiUw  m  »  rule  of  unJvcml  law  j  and  i#  to  be  reoelvea  whcthor  contrary  to  nafejrai 
law  or  notv  That,  by  it.  wiaver/  h  mt  now  jttdktall.r  recogniisdl  in  MaJwacbtUKstt*,  as 
formerly,  In  tl)o  ca*e  of  impttrtftdi  ii»«thea  iwgroca,  U  not  owing  to  tlto  bcttter  ac- 
qt»aint»nt!«  of  the  jwdge*  with  iJis  law  of  «at«rf,  but,  to  ti»  fact  tJiat  there  h  mm  no 
rule  ofoniv«nt«l  jariKjmjdeaoe,  jtt«  gcntfum,  to  wiippart  tito  matter's  right, 
,  „   "Jt^e  IfrtJoa  of  Senator  Colla*ner'«  «|»€ch  to  wbiclj  Senator  Benjamin  itfet*,  it «» 
follows:  "  I  do  not  mf  that  »late*  m  never  property,   f  do  not  say  timt  tltev  are,  or 
are  not.   Within  the  Jii«lt»  *4"  a  State  which  declare*  them  to  fee  propertr'tljey  are 
propertv,  becauws  tljev  arc  witliin  the  Jtiri»dictlon  of  that  government  whtch  m«JcM 
tlm  dc«lar«ition ;  \mi  f  dionld  wi«l»  to  wpeafe  of  it  in  the  lljsdit  of  a  member  U  the  United 
State*  Senate,  and  in  the  language  of  the  United  State*  Con»tit*»tio«.  If  thi»  be  prw- 
crty  in  tJw  Btaten,  what  is  the  nature  and  extent  of  it?  I  inititt  that  tlie  Snpreme 
Court  hai-e  often  decided,  and  every  body  ha*  tmderrtood,  tl>at  ilaverv  is  a  local  i»»ti. 
twtion,  exiiting  by  force  of  State  lawj  and  of  coanw  that  law  can  give  it  no  niwdbta 
chanwrter  feeyoiid  tl»  limit*  of  that  State.   I  shall,  no  dmiht,  find  the  idea  better  ex- 
pns**ed  in  the  opinion  of  Jndge  N'clion,  in  tbht  i»mo  Dred  Scott  dcdiJon.  I  iirefcr  to 
read  hi«  language.  He  declares: 

» Ever)'  State  or  netlon  j>o»i»»se*  an  exclntlve  eovorelgnty  and  juruidiction  within 
her  own  territwy,  amd  her  laws  afibct  and  bind  all  projwrtv  and  persons  residing  within 
it  It  may  regulate  tba  manner  and  circamsiancc*  under  which  property  i*  held  a»»d 
U>e  eoHditioit,  capacity,  and  «t»te  of  all  iiersons  therein;  end  also  the  remedy  and  the 
mode*  of  administering  justice.  .\nd  it  is  etjually  true  that  no  Stite  or  nation  can 
aflcctjor  bliKl  propertv  out  of  its  territory,  or  wrwiw  not  miding  within  it  No  State, 
therefore,  can  ejjact  law*  to  operatn  beyond  its  own  dominion*;  and  if  it  attempts  to 
do  so,  mav  be  lawl\»Uy  refused  c^KHHmce.  Such  laws  can  have  no  ottthorfty  extra- 
territorially.  This  is  the  aecejwary  result  of  the  independence  of  distinct  and  separate 
sovereignties.'  [19  Howard,  p.  im.} 

♦•  Here  is  the  h»w;  and  under  it  exists  tlie  law  of  slavery  in  the  different  State*. 
By  vmuo  of  tltis  very  principle  it  cannot  extend  one  inch  hnyond  its  own  territorial 
lunits.  A  State  cannot  regtihite  the  relniion  of  nt»«ler  and  slave,  of  owner  and  prop, 
vriy,  the  manner  and  titlo  of  desocnt,  or  any  thing  else,  one  inch  beyond  its  territory. 
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i»  put,  rests  upon  this  fallacy,  if  I  may  say  bo  with  tluo  re8|)€ct 
to  him,  th^it  a  man  cannot  have  title  in  property  wherever  the 
law  does  not  give  him  a  r&nedy  or  p'ocess  for  the  assertion 
of  his  title ;  or,  in  other  wor^s,  his  whole  argument  rests  upon 
the  old  confusion  of  ideas  which  considers  a  man's  right  and  his 
remedy  to  he  one  and  the  same  thing.  I  have  already  shown 
to  you,  hy  the  passages  I  have  cited  from  the  opinions  of  Lord 
Stowell  and  of  Judge  Story,  how  they  regard  this  suhject  They 
say  that  the  slave  who  goes  to  England,  or  goes  to  Masstwhu- 
sctts,  from  a  slave  State,  is  still  a  slave,  that  he  is  still  his 
master's  property ;  hut  that  his  master  has  lost  control  over 
him,  not  hy  reason  of  the  cessation  of  his  property ^  but  because 
those  States  gmnt  no  ttmedy  to  the  master  by  which  he  can 
exercise  his  control 

"  There  arc  numerous  illustrations  upon  this  point,  illustra-' 
tions  furnished  hy  the  copyright  laws,  illustmtions  funii8hc<l  by 
patent  laws.  Let  us  take  a  case ;  one  that  appeals  to  us  all 
There  lives  now  a  man  in  England  who  from  time  to  time  sings 
to  the  enchanted  ear  of  the  civilized  world  stmins  of  mn\\ 

T1m!0  yoti  cfiimot,  by  vlrttie  of  tlis  l*w  ^  *lst«f*,  If  »i  aisk^*  ttftvr*  jjrujwrty  In  a 
BtAte,  if  voa  ]>lca«<i,  uiot«  tlmi  |w<^rty  m\  at  tti^  Suta  It  otHix  witcnet'cr  ^titt  {mus 
fnm  thnlt  Stnt*.  Ym  may  jmm  into  wnotfwr  Hl»>(e  liiat  hita  a  iik*  law,  aitti  if  yott  do, 
you  hol4  it  by  virttw  oTUmt  taw ;  Init  Uui  momenit  vou  fm*  boyumt  th«  liciiu  of  Xha 
slave>boMing  Statei^  nil  titio  to  tlio  iiropcrty  coltea  {mmerty  in  «tave«,  thertt  end», 
Ueuler  socb  &  law  «|&v««  cantHii  be  e«rrk«l  m  poprty  into  tha  TeniioHmt  or  any» 
wbero  beyond  tho  Stutet  auiUoriaing  it.  It  it  not  property  any  wh«r«  oU«.  If 
tbe  Coiijjiitotion  of  tbo  Ui]l((»d  States  sives  niiy  oth«r  nnd[  i^irtktr  cbiuntcttif  timu  tbi» 
to  tlave  pro}>orty,  kt  ui  8ck»owI«<dtg«  it  fairly  (i»4  en4  nil  ttrifo  about  it.  If  it  dloei 
itot,  !  fukt  in  all  candor,  tbat  tncit  o»  Uto  otber  tide  «bali  lay  k»,  aniJ  let  tblt  potitt  b« 
Mttied.  Wbai  in  tbe  point  we  are  to  ioqttire  into?  It  !« tb!»:  doe*  tbe  Otni^titudon 
<^tbe  United  Stattt  miik«t  «}ave<  {Hraoerty  beyond  tite  jurtAtllettonof  tba  Siatc«autbor> 
ixing  ilaveiy?  If  it  only  acknowledge*  tbem  an  propoly  wiUtln  tlmt  juri(t)icti(»t).  it 
bat  not  extended  tbo  prt^rty  mm  incn  beyond  ibo  Stat«  lin« ;  but  if,  a*  tlt«  Stiprvms 
Court  *«oj»»  to  say,  it  doe*  rvcognixe  and  protoct  tbein  ha  {>ro{)«rty  furlber  than  Stato 
Umitu,  aiwl  tnoFO  Uian  tbs  Slato  law*  do,  thou,  indeed,  it  be««Bt&«  Uito  (Hlutr  tira])«rry. 
Tb«  Supntmo  Court  rttt  tbl«  claim  npon  tbb  clauK  of  tbo  Constitution :  *  Ko  ^vsm 
bold  to  «ervk«  or  tabor  in  one  Stnto  under  tbe  iaw»  tbcnof.  ««caning  into  nnotluM-, 
aball.  in  conH^uence  of  any  law  or  regulation  Uieroin,  be  di«cluu|(ed  from  fudt  verried 
or  labor,  but  wiiiH  bo  doUverod  «f>  on  claim  of  tbc  jwnrty  to  wbom  itucb  (wrvice  or  tabor 
may  be  due.*  Now  tbe  que^on  h,  doe*  tlweguarastce  it  ?  !>oo*  tbat  make  it  tlio  tamo  m 
otber  proiMtrty?  Tbo  vory  facf.  tbat  tb»  ciatMiA  mnke*  provitton  on  the  •ubjoci  of  (ar- 
sons bound  to  t«rv!co,  iliowt  t&at  tbo  fnunftta  of  tlto  Coniititutiou  d(d  sot  rtgattl  it  a« 
other  profierty.  It  wa«  a  tbing  that  ne«dod  lomo  proviaioM,  other  property  did  not. 
The  insertion  of  «uch  a  provhion  thows  that  it  wa«  not  regarded  as  other  pci]>cHy.  If 
a  »ian'«  bone  stray  from  Delaware  i»  *o  Tcnniytvanla,  ho  can  (to  aitd  get  k  U  thero 
any  provi4on  in  the  Con»tihttIon  for  it?  No.  How  came  Uti»  to  b«s  tlKrre,  if  a  «ta^'e 
i»  property  ?  If  it  i»  the  same  m  other  property,  why  haro  any  proviiion  about  it  ?" 
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melody  that  the  chftrra<Ml  senses  seem  to  abaiulou  the  gmmt 
regions  of  earth,  and  to  riso  to  purer  and  sereaer  regions  above. 
Ood  Im  created  that  man  a  poet.  His  insptra^Jon  is  his ;  his 
songs  are  his  by  right  divine ;  they  are  his  property^  m  tocog^ 
nizcd  by  human  law.  Yet  here  in  these  United  States  men 
stettl  Tennyson's  works  and  sell  his  property  ht  their  profit ; 
and  this  because,  in  spite  of  the  violated  eaimciunce  of  the  na- 
tion, we  refuse  to  give  him  protection  for  his  property, 

"  Examine  your  Constitution ;  are  diaves  the  only  species  of 
property  there  recognized  as  requiring  peculiar  protection  ?  Sir, 
the  inventive  genius  of  our  brethren  of  the  North  is  a  source  of 
vast  wealth  to  tliem  and  vast  benetit  to  the  mition.  *****  On 
what  protection  ilom  this  vmt  property  rest  ?  Just  upon  that 
saraecoustituiiuiittl  protection  which  gives  a  remedy  to  the  slave- 
owner when  his  proijorty  is  also  found  outside  of  the  limits  of 
tho  Stato  in  which  he  lives.  Without  tliis  protectioa  what 
would  Ikj  the  condition  of  the  northern  inventor  ?  Why,  sir, 
the  Vennout  inventor  protected  by  his  own  hiw  would  come  to 
Massachusetts,  and  thero  say  to  the  pirate  who  Imd  stolen  his 
property,  *  render  mo  up  my  property  or  pay  me  value  for  its 
use/  The  Senator  from  Vennont  would  receive  for  answer,  if 
h6  were  coimsel  for  the  Ycrmont  inventor,  *  Sir,  if  you  want 
protection  for  your  property,  go  to  your  own  State ;  property  is 
governed  by  the  laws  of  the  State  within  whoso  jurisdiction  it  is 
found ;  you  have  no  property  in  your  invention  outside  of  the 
limits  of  your  State ;  you  cannot  go  an  mch  beyond  it,'  Would 
not  this  be  so  ?  Does  not  every  man  see  at  once  tluit  the  right 
of  the  inventor  to  hi»  discovery,  that  the  right  of  the  poet  to  his 
inspiration,  depends  upon  those  principles  of  eternal  justice 
which  God  has  implanted  in  the  heart  of  man,  and  that  wher- 
ever ho  cannot  exercise  them  it  is  because  man,  faithless  to  the 
tnist  that  ho  has  received  from  Goil,  denies  them  the  protection 
to  which  they  aro  entitled/' 

Hero  it  is  evident  either,  tliat  it  must  be  first  admitted  that 
legal  projHjrty  is  determined  by  the  speaker's  own  idc»i  of  what 
men  shotUd  own  by  law  or  bo  protected  by  law  in  possessing, 
and  depends  upon  liis  individual  conception  of  "  those  principles 
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of  cteroftl  justice  which  Gtnl  has  impknted  in  the  heurt  of 
man or,  el»o,  that  the  reference  to  (wpy-rights  and  patent- 
rights  is  singtilarly  infelicitous  for  the  purposes  of  his  argiunent. 
Ffifj  hy  his  own  iulmii^ion>  such  rights  are  legal  rights,  i.  c., 
rights  recognised  H  courts  of  kw,  only  within  certain  limited 
jurisdictions ;  and  even  therein  arc  not  known  as  property  by 
customary  law,  and  cannot  bo  judicially  rccognizctl  as  legal 
rights  in  other  countries  though  made  such  in  some  one  country 
hy  its  jwsitivo  legislation.  And  yet  Blr.  Benjamin  had  pro- 
posed at  the  outset,  (in  the  extract  first  given,)  to  show  "  that 
skveify  was  the  common  law  of  the  thirteen  States  of  the  con- 
federacy at  the  time  they  buret  the  bonds  that  united  them  to 
the  mother  country  and  the  printed  speech  hears  nraong  its 
titles,  Slaven'i/  protcdcd  by  (Im  Common  Law  of  the  New  World  ; 
while  here  shives  are  cla^sctl  with  "  species  of  property  rcc«g- 
mzQtl  [hy  the  Constitution]  as  requiring  peculiar  protection," 
and  not  even  rccogmzcd  hy  common  law  in  any  state  or  nation, 
§  529.  The  Senator  to  whom  Mr.  Benjamin  was  replying, 
(Mr.  Collamer,)  had,  in  a  p»rt  of  his  aigument  which  lias  been 
notc<l,  instancetl  hontes,  as  objects  of  the  action  of  legal  pcrnons 
wliich,  when  they  arc  objects  of  rights,*  can  Ixj  nothing  dm  than 
property.  And,  assuming  it  to  be  admitted  that  the  Consti- 
tution rccognisMis  some  objects  of  rights  as  being  properti/^  he 
argued  tliat  the  existence  of  special  provisions,  protecting  rights 
in  rcspeet  to  slaves,  proves  that  they  are  not  recognized  as  prop- 
erty even  when  they  arc  rcganlctl  as  objects  of  rights.  But  his 
argtimont  indicatetl  no  standard  by  which  to  prove  that  horses 
are  prcpe-'ty,  more  than  are  other  objects  of  rights.  Hence, 
Mr.  Benjamin,  in  a  jiassage  immcdmtely  following  the  last  ex- 
tract fjom  his  si>ccch,  impeaches  tho  argument  on  the  ground, 
apparently*  that  horses  are  known  to  be  proiMjrty  only  by  the 
same  juridical  evidence  which  shows  slaves  to  be  property.  He 
remarks : 

"Sir,  follow  out  the  illustration  which  the  Senator  from 
Vermont  himself  lias  given ,  take  his  very  case  of  the  Delaware 
owicr  of  a  horse,  riding  him  ticross  the  line  into  Pennsylvania. 

'  For  tH»  uiw  iif  t«m>,  «««  oMTr,  |g  2l-2i, 
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The  Senfttor  aays :  *  Now,  you  see  that  slaves  aro  not  propsrty 
like  other  property ;  if  slaves  were  property  like  other  projierty, 
why  hiikvc  you  this  special  clause  in  your  Constitution  to  protect 
a  slave  ?  You  have  no  clause  to  protect  the  horse,  because 
horses  arc  recognized  ns  pro|>erty  everywhere/  Sir.  President, 
the  same  fallacy  lurks  at  the  bottom  of  this  argument,  as  of  all 
the  rest.  Xjct  Pennsylvania  exercise  her  undoubted  jurisdiction 
over  persons  and  things  within  her  boundary ;  let  her  do  as  she 
has  a  perfect  right  to  do,  declare  that  hereafter,  within  the  State 
of  Pennsylvania,  there  shall  be  no  property  in  horses,  and  that 
no  man  shall  maintain  a  suit  in  her  courts  for  the  recovery  of 
property  in  a  horse ;  and  where  will  your  horse-owner  be  then  ? 
Just  where  the  English  poet  is  now;  just  where  the  slave- 
holder and  the  inventor  would  be  if  the  Constitution,  foreseeing 
a  difference  of  opinion  in  relation  to  rights  in  these  subject  mat- 
ters, had  not  provided  the  remedy  in  relation  to  such  property 
as  might  easily  be  plundered.  Slaves,  i£  you  please,  are  not 
property  like  other  proj>erty  in  this,  that  you  can  easily  rob  us  of 
them  ;  but  as  to  the  righi  in  them,  that  man  has  to  overthrow 
the  whole  history  of  the  world,  he  has  to  overthrow  every  treatise 
on  jurispnulcnce,  he  bus  to  ignore  the  common  sentiment  of 
mankind,  he  has  to  repudiate  the  authority  of  all  that  is  con- 
sidercd  sacred  with  man,  ere  he  can  reach  the  conclusion  that 
the  person  who  owns  a  slave,  in  a  country  where  slavery  has 
been  established  for  ages,  has  no  other  property  in  that  slave 
than  the  more  title  which  is  given  by  the  statute  law  of  the 
land  whore  it  is  found." 

It  appears  that  both  Senators  were  aiding  on  the  supj^osition 
that  the  Constitution  protects  some  rights  of  private  persons,  or 
rights  of  private  persons  in  respect  to  some  objects,  as  rights  in 
respect  to  property;  but  that,  to  determine  whether  either  horses 
or  slaves,  or  both  horses  and  slaves,  or  neither  horses  nor  slaves, 
are  property,  neither  Senator  designated  any  other  standard  than 
eitlier  the  legislative  will  of  some  State  of  the  Union  or  his  own 
individual  judgment.  And  for  the  reason,  apparently,  that  while 
each  l)ad  in  mind  the  idea  of  a  universal  jurispnidence,  entirely 
distinct  from  their  own  several  judgments,  they  had  no  ttrma  by 
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which  to  iliKthigkiigh — IhI,  that  piirt  of  paHitivo  law  which, 
whether  oustomtiry  or  atututc,  till  cqimlly  origiuatcs  in  tho 
sovoml  lojj^tHlativo  (juridtual)  action  of  a  single  HUvto  or  pos- 
sessor of  sovorcigti  |M)wcr,  jus  proprium,  and  2d,  that  part  of 
{>08itivo  law  which,  heing  customary  or  unwritten,  dilVcrs  from 
eveiy  part  of  tho  former  hy  heing  attrihutahlo  to  tho  If^ginlativo 
(juridical)  action  of  all  or  many  statoH  or  posttcssors  of  sovereign 
jwwer,  ju8  gentium.  And  to  the  same  want  of  proper  terms  arc 
Bttributahle  tho  contnulictions  ohservablo  in  tho  judicial  deter- 
mination of  these  (lueations.* 

§  530.  In  tho  extmct  given,  Senator  Benjaniin  has  referred 
to  I^nl  StovveU  and  Judge  Story  as  authorities  for  the  juristical 
contmtliction  in  terms,  that  a  natuml  person  may  bo  jiroperty 
in  n  place  where  the  law  allows  no  otie  to  treat  htm  txb  sucl),  nor 
allows  any  to  exercise  dominion  over  him.  The  portions  of  Lord 
Stowell's  opinion,  which  were  referrctl  to,  had  been  given  in 
another  jmrt  of  tho  speech.  Their  citation  in  this  connection 
was  probjibly  an  inadvertence  ;  they  are  to  another  point  ;*  and 
other  parts  of  the  opinion  might,  with  some  propriety,  have 
been  refermi  to  for  the  doctrine,  such  as  pp.  100, 112,  113,  of 
2  Hjiggard's  Rep.  And  particularly  piigc  117,  where  Lord 
Stowell  quotes  Chancellor  Xorthington's  brief  opinion  in  Shanley 
V,  Harvey,  As  soon  as  a  man  sets  fvH)t  on  English  ground  he 
is  free.  A  negr\>  may  maintain  an  action  agjiinst  his  master  for 
ill-nsa>ge,  and  nwy  have  a  habeas  corpus  ilC  restmined  of  his 

*  Cceifaxp  p.  37$.  nautg.  nhittratinf:  Lord  Bac<«>*t  rcmaj>k  in  Do  Anient!*, 
lUx  v..  ck  ir^  *htxx  <i«fiaiag  the  cWokm  fori,  "dol  of  the  market;  Cmlont  Itomiaea 
r&t>css«s3  fGAxa  Trrbt*  ixspm.rF,  fed  St  tilun  tat  xtthm  \ita  suam  «u})«r  Intirllectam  ra- 
torjwawiS  tt  rtfltfctiat,  "  For  w«rd»  geof  r»t«  words  however  men  may  imagiue  tiity 
hsrv  oytBCgftl  over  ■wuf^K  xad  cao  tnialr  $&v  thvy  will  >p«»k  with  tlw  vnijjar  nnd 
sissJt  with  til*  wiM;* 

*  Tbe  cstcicss*  *r«,  c;ii«  of  tb«  ilatv,  Grwe,  2  IIa^.  p.  125-12S.  lu  Uicao 
aisdiss;^  »  «lt<da*»«i  b<Qt  tiut  (iarenr,  being  in  Aatigtu  Ut«  eflect  of  ca'^toinarT^ 
k*-.  Litissc  t««a  •*  a  t«t  Stroneii  iatruafiktioa  Into  tht  colooiet,"  uai  aXto  iotroducMl 
4«r  ti»  anniiw  ■osf&arv  *i  Mt)6ubJ«  to  bmeU^  couM  oot,  by  say  KngHth  court,  be  n- 
g$t^  ««  &  me£*f  ow  la  u>e  €<c4<ny,  aa4  dedjutxii.tutlswfal  therv  An  tlwi  tmixim  no/w 
■mm  tXmemiM.  Tht  exttnti  f'rtto  from  Stoiy**  letter  to  Stonell  Is,  "  I  have  rea<I  with 
jcwna  tesetxtm  t-mw  /ajginerr,  ia  tb«  ewe.  Upw  tJ,  i  follw*  eoi«id«r*ti(M»  which 
I  S«*t  a.\it  to  tht  wbj»ct,  I  entirely  coocar  la  yoar  riwt.  If  I  had  b««a 
ob3«>d  Xi^mxt  x>  fit^-XifX3ioit  a  jaigsoeas  la  « like  cam,  t^bould  hava  certainly  arrive*]  at 
^  ntwx'  twa^*  remit  wa&  th«A  oo  ntaraiog  to  Antlgoft  the  woman.  Gn««, 
ir*»  :i»t3T,  if  tbe  raiw  <.€  jsrrra&t  i&tmi«tk(uU  law/tu  tht  »aJao  »tatu»  of  •lavflry  In 
wiixdk  t&*  had  b>sm  bd<srt  ffsiaig  to  Eo^Aod. 
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liberty,"  nnd,  with  an  ingoniiity  that  18  bvKt  designated  Itidicroiig, 
ondcavora  to  extract  from  it  the  recognition  of  Hlavery  ns  co-ex- 
i«ting  with  its  oontmry ;  u\)on  which  idea  to  8up{M)rt  his  judg- 
meut  ihut»  on  rctuniing  to  the  colon>,  the  negro  rcturnH  a  Hlave. 
His  rcnRoning  involves  the  doctrine,  utterly  inconKistcnt  with 
every  definition  of  law,  that  while  the  rights  and  obligations  of 
a  natural  ]H*r»on  are  judicially  determinable  by  one  law,  another 
law  producing  effects  incompatible  with  those  rights  and  obli- 
gations may  still  be  operating  on  the  same  person  in  the  same 
jurisdiction.  > 

In  another  place,  p.  109,  Lanl  Stowcll  excepts  to  the  argu- 
ments advanced  by  Hargmvo  and  the  rcn-soning  given  by  L«inl 
Mansfield  to  show  that  Soracrnet  became  free  or  acquired  the 
status?  of  a  fa>cman  by  being  in  Kngland  ;  such  as  the  rhetorical 
phrase  that  "  the  air  of  England  was  too  pure  for  Klavcs  to 
breathe  in,"  and  those  denials  of  the  ethical  fitness  of  sluvery 
which,  if  they  were  the  ground  for  decltiring  the  slave  free  in 
England,  should,  on  Lord  Mansfield's  and  probably  Lord  iStowcll's 

*  l/irA  Sto%vcll  wouUl  hwrlly  Uaro  iiyinpatlux«-l  with  Tennynon  in  prahing  Eng- 
huai  wt  ft  iiiiid 

Where  Vntinta  hrf>aden.<i  *Iowly  Aomx 
Frwm  prectdcttt  to  jircccdeni." 

3  ITag^.  117;  "Tho  Ix)rd  Chnm-cUor  Nortliin^ton,  In  Ht«m5»«lc;t  t!i«  biU  with 
co*t«,  »ttiil.  tlmt  Rst  «»n  n»  a  man  Mtik  f«x»!  tm  Knrlioh  ;!T'nin<i  Ua  i»  ireo.  It  rutut 
obMsm**!  thnt  tht*  w»*  iho  finU  time,  probsbl.v.  tlw'  thl*  it<>f-trinff  vra*  w)  ht  a<lly  Mnttd 
In  on  Kti};Iit)h  mitt,  oati.  perhjp*,  u  little  premaiurvlv ;  but  it  mu<  iikcwi»»  bv  *>)>• 
»cm*l  tJirtt  his  Lor()4)i|)  hare  mention*  osil.v  two  eOln'ts  of  it,  fur  he  »J<1«,  'A  nf;^ 
tnnv  mnlntaiii  nn  <\ction  Ajmiiut  hU  roiLtter  for  ilt-uvi^  atui  mar  h^r*  a  ktheru  frrp^ 
If  rritraiuwi  of  hi*  liberty  Thi*  J*  an  iitntaiite  in  which  the  laV  of  KnarJaud  ij-lfcred 
c«»«ntinlly  from  the  law  of  the  »lart!  olc  in  the  W'vft  InJia  cobnic*,  for  tJwr«  » '  -rr 
cixiu!«it!on  by  tl>e  nlavc»  whetht^r  by  le^rary  or  (/thfrwjw,  went  to  »he  ma»ier,  but  wi 
to  iwrc,  where  the  law  KnglaiKl  a^jtwlgrj  it  to  the  jlavc.  AnJ  the  I.or.l  Cli  jjicelbr 
«»umenite4  nHOtbcr  difference,  which  i«,  that  the  law  of  Kn^1as4  rmpow<'r%i  the  »IaTe 
to  lirinji  an  action  axa!n»t  hi*  ma»tcr  fi»r  ill-treatment.  IJoth  of  ttete  arv  din<t  <ron- 
tmdiictiotiA  to  tho  role*  cf  th»*  Mavc  coiJc;  but  noboly  could  infer  (n>m  thfxnx  tiixi  the 
Trbola  of  the  date  code  wa*  bv  thnt  dr^iwon  intea  te'i  br^  vacated  in  the  ^  lo:ii«^  on 
tliat  ascinint.  The  error  ol  tJic  opiniott  wmt  t«  1k<,  that  b<caa««  the  tlsxrt  civic 
oirerruled  in  Knglnnd,  wlw^s  the  law  of  Kngiai.d  diticrrd  from  it,  it  %vi>  tiiervtW  ab- 
rogated in  the  colooie*  m  /o-'o.  Tiie  >iave  coniinar«  a  s^ave,  thoo^h  the  law  at'  Kn^. 
land  relieve*  him  in  tho**  rc*pect*  fh>m  tlie  ri^>r#  of  tiiat  cole  while  he  i*  in  Kn;:lAii-l, 
and  thai  i*  all  thnt  it  dwn.  SVith  rctpect  to  other  »evtritii*«  which  it  tv!u>^»  to  JuSet 
it  ii  $ftin>$  *tt  pfunhttt  ««rt,  which  d«<!«  »« t  at  nil  d!*Iod^e  the  other  «rrriJ>e»  of  that 
co»le,  all  of  wiiich  lie  may  avdd  by  coot^nui^t^  in  thi*  ooontrj*."  '.a  the  ca»e  Wfoce 
Korthington,  nothing  cotild  be  di-cid*'d  ulwut  the  c*>ii'oy.  and'nothiajr  W3»  wid  aixmt 
it  Sccosrr,  jl  187.  To  make  out  the  err>»r  i  f  the  oJ^^uJOIl,''  L«,»rd  StowcU  *aj>5>o*e« 
tbtit  tlto  e&t»teR7e  of  i>lavcry  to  the  colony  was  que«tivined  by  it. 
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theory  of  tlie  foundation  of  colonial  law,'  have  made  slavery  un- 
lawful hi  the  colony.  But  in  the  sajne  place  he  admits  the 
application  of  the  argument,  that,  even  if  it  was  not  shown  how 
the  slave  became  invested,  in  England,  with  the  rights  of  a 
freeman,  there  was  on  the  other  hand  no  law  in  England  to  sup- 
port the  master's  claims  while  there ;  or,  that  since  the  law  gave 
him  no  legal  remedy  the  law  attributed  to  hira  no  legal  right. 
"  The  arguments  of  counsel  do  not  go  further  than  to  establish 
that  the  methods  of  force  and  violence  which  were  necessar}'  to 
maintain  slavery  wore  not  practicable  in  this  spot ;  and  Mr. 
Hargrave,  almost  in  direct  terms,  assorta  that  they  cannot  go 
beyond  it."  This  is  the  doctrine  which  Lord  Sto^vell  does  not 
venture  to  impeach  j  the  doctrine  recognised  by  Lord  Mansfield 
when  he  said  of  the  detention  csercisetl  by  the  master,  "  So 
high  an  act  of  dominion  must  be  recognized  by  the  law  of  the 
country  whei  3  it  is  used,"  and,  because  it  was  not  so  recognisscd, 
added,  **  the  black  must  be  dischargctl."*  This  is  the  doctrine 
that  where  the  law  gpives  no  retnedy  the  law  recognises  no  riffht; 
the  doctrine  asserted  by  Mr.  Collaraer,  and  designated  by  Mr. 
Benjamin,  a  "  fallacy." 

§  531.  On  the  principle  that  Congress  cannot  le-^islato  v.  her* 
no  power  is  granted  by  the  Constitution,  Judge  McLcar*  denies 


»  Jfitf,  pp.  374-376. 

'  An(f,  p.  ItH.  IrfOrtl  StowcU'*  jxwiUon  m«njWc4  tbtit  of  Loni  ManrficM,  Jn  Som- 
tnH'n  cajw;  Itn  "was  nmhU  to  Rml  the  jiullcbl  r«»*on  for  a  judgwipiit  wJndt  t«ny  prob- 
ttWy  In:  jtinifictl  on  the  4lsl5nct»on»  of  clftmldl  which  wcro  MAtecl^        pp.  38i-.1^S6. 

As  has  ttccn  rewarkwl,  (»«/<►,  p.  S79,  m«l  itotc  3,  the  oplttion  woemit  to  have  oh- 
tAtnvu  one  time,  among  KnglWi  lawyer*,  thai  though  the  jlavc  wa*  m  lonprr  />n»j»- 
erfy  in  Kn(;!nnci  for  which  trover  wowltf  He,  yet  the  jnaiterV  right  to  p«Tpct«ai  wrvtco 
Riif(ht  contintie.  Though  thi*  doctrine  wna  clearly  nttajni*  tltc  authoritic*  cvcit  hcforc 
Somerset**  ca-w,  it  may  have  been  tlio  basis  of  I.om  StoweU'*  opinion.  Ulack«taue, 
1  Comm.  p.  424.  "  And  »ow  it  l«  laid  down  that  a  4ave  or  negro,  th?>  im^taitt  ho 
lnnd«  in  Knglnnd  bccoine»  a  freeman;  that  h  the  law  will  protect  him  Sn  the  et\}oyment 
of  hia  jjyrsfsa  ant\  his  nrtJi>erty.  Yet  with  reftard  to  any  right  which  the  mtt«t<j'r  may 
have  lawfully  acqtufea  to  the  pcrpetttnl  service  John  at  Thoniaa.  Uils  will  remain 
exactly  in  tltc  «ame«late  asWfortt:  for  this  h  nomorttluut  tl>««amo  »tat«  of  suhj«:tlou 
for  lifo  which  A'crj-  apprentice  submits  to  for  the  upaoe  of  jovcn  year*  or  (wmctimes 
for  a  lfl«f?er  term."  Mr.  Chrintian  notes  that «'  tlie  meaning  of  ihl#  ««nten<»  U  not  very 
intelligible,'*  and  dcnis*  the  %'alldity  of  any  contract  mwle  by  tlm  »Javn  to  «er%'e  for  life. 
Jikclutoue  also  *ay#, «'  whatever  iserrfco  the  heathen  negro  owed  of  right  to  hi»  owner 
or  urnitcr,  by  g(<ucral,  uot  local  law,  the  lome,  wltatover  H  may  be,  li«  U  bound  to 
render  when  brought  to  England  and  nfado  a  CbriJtiau."  But,  oji  ha»  been  tltown, 
Uierc  t«  no  i«r\'lc«  duo  by  *'generid  biw"  wbeu  the  4avo  U  no  longer  a  chattol  jure 
geutiutn. 
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that  Congresa  may  legalize  slavery  by  statute.*  But  on  tlio 
»am»  principle  it  would  seem  tliat  freedom  could  not  be  legalized 
by  statute.  Mr.  Justice  Nelson,  in  liia  opinion  in  Dreti  Scott'a 
C4i«e,  19  Howard,  464,  says :  "  If  Congress  posscssaa  the  power 
under  the  Constitution  to  abolish  slavery  in  a  Territory,  it  must 
noccMarily  jiogsess  the  like  power  to  establish  it.  It  cannot  be 
a  one-sided  power,  as  may  suit  the  convenience  or  particular 
views  of  the  advocates.  It  is  a  power,  if  it  exists  at  all,  over 
the  whole  subject."  Judge  McLean  finds  the  l^islativo  power 
to  establish  shivery  "  prohibited  by  the  Constitution  or  contrary 
to  its  spirit."  The  same,  if  true,  should  prevent  the  executive 
and  judiciary  created  by  the  Constitution  from  recognizing  or 
maintaining  slavery  under  laws  already  existing  in  the  Territo- 
ries. But  it  is  by  resorting  to  the  spirit  of  the  Constitutioe 
that  Judge  Campbell  invests  the  national  legislature  and  the 
national  judicinrj'  and  executive  with  the  |»wer  and  duty  of  ex- 
tending and  maintaining,  in  the  Territories,  the  laws  of  the 
slave-holding  States. 

Legal  rights  and  obligations  exist  only  by  the  co-operation 
of  the  three  functions  of  sovereign  power.  The  reasoning  of 
more  than  one  member  of  the  Supreme  Court,  in  Drcd  Scott's 
case,  involves  the  doctrine  that  rights  and  obligations  incident 
to  the  status  of  persons  arc  maintained,  in  the  Territories?,  by 
the  executive  and  judicial  functions  held  by  the  national  Gov- 
ernment, while  the  legislative,  or,  more  correctly,  tVx  juridical 
function,  by  which  those  rights  and  obligations  are  determined, 
is  not  invested  in  any  body  ;  but  remains  in  mtbibun  until  a  now 
State  of  the  Union  is  cretited  which  may  assume  it. 

§  532.  Whatever  power  the  national  Government  may,  of 
right,  exercise  in  the  Territories  has  either  been  expressly  or  im- 
pliedly gnmted  by  the  wordu  of  the  Constitution,  or  it  has  not 
so  been  gmnted. 

It  must  bo  admitted  that  the  Constitution  grants  to  the 
e.x:ecutive  and  judiciary  created  by  it  power  to  maintain  and 
enforce  only  such  rights  and  obligations  as  are  rcfemblc  to  the 


>  19  llowftrd,  5S2,  a»cl  ante,  p.  542. 
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law  of  the  United  States,  that  is,  a  nile  resting  on  the  juridical 
will  of  the  people  of  the  United  States,  the  authors  of  the  Con- 
stitution. 

Now  the  only  law  of  the  Unital  States,  affecting  private  per- 
sons, which  is  described  or  referred  to  in  the  Constitution  is 
cither  law  contained  in  the  Constitution  itself,  or  derived  either 
from  the  legislation  of  Congress  or  from  the  treaty-making 
power »  held  by  the  Frcmdent  and  Sennte.'  And,  if,  as  is  com- 
monly said,  there  can  be  no  other  law  of  the  United  States,  or 
rule  identified  with  the  juridical  will  of  the  people  of  the  United 
States,'  it  would  appear  that  the  rights  and  obligtitions  of  pri- 
vate persons  which  may  be  maintained  by  the  executive  and  ju- 
dicial functions  of  the  national  Government,  in  virtue  of  power 
granted  in  the  Constitution,  are  only  Buch  as  arc  detenninable 
and  detcrmine<l  by  one  of  these  three  indicators  of  the  national 
will. 

The  Constitution  gives  the  executive  and  judiciary  created 
by  it  power  to  enforce  rights  and  obligations  createtl  by  the 
law  of  a  State  of  the  Union  only  in  certain  specified  cases ; 
when,  by  the  provisions  of  the  Constitution  taking  effect  as  pri- 
Tate  law,  those  rights  and  obligations  become  actually  efTccts  of 
the  national  law.*  Now,  even  admitting  that  the  scveml  legis- 
lative or  juridical  power  of  a  State  of  the  Union  nmy  determine 
the  status  of  persons  domiciled  in  the  Territorj*  (Judge  Camp- 
bell's tljcory),  the  Constitution  docs  not  gmnt  to  the  national 
executive  and  judiciary  the  power  of  maintaining,  in  such  case, 
the  rights  and  obligations  which  would  be  creat(ul  by  the  State 
law.  If  then  the  rights  and  obligations  incident  to  the  status 
of  persons  in  the  Territories  are  not  fixed  by  the  private  law  of 
the  Constitution,  nor  by  legislative  power  exercised  in  the  con- 
clusion of  a  treaty,  nor  by  legislative  power  exercised  by  Con* 

'  Antf,  pp.  480,  481.  »  Const,  Art,  11.  «c  2. 

»  Cttrtiv  Comw.  §  Hie  law  of  the  United  HXMv*  h  to  be  rouml  Sn  tho  Con- 

siitoUon  nitil  U»e  AcU  of  Cougrw*  pa«*etl  in  p«mianc«  of  U,"  citing  WUeaton  r.Pclcr*, 
8  l*cter»,  .WI.  It  U  difticuU  to  my  bow  far  riglit*  ami  obUgaiioas  In  rrlation*  l«itwec« 
privfttft  j>criioj«  can  ha  jwdieloUy  ittcognised  under  a  treatjf  atone,  indcprndentljr  of  Ujo 
principles  nf  privato  tnienmtlonat  law  which  would  opnrat«  whoro  dominion  had  Ueon 
aequlrtd  without  a  treaty.   Tlii»  question  la  to  be  further  coiuidcrcd  hcrcinaAcr. 

♦  Ante,  §  445. 
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gross,  it  follows  that  the  executive  and  judicial  functions  of 
the  national  Government  cannot  ho  applied  to  maintain  such 
rights  and  ohligations  in  virtue  of  any  grant  of  i^ower,  con- 
tained in  the  Constitution,  to  the  national  executive  and  ju- 
diciary. 

§  533.  And  if  these  fimetions  of  sovereign  jwwer,  the  exec- 
utive and  judicial  functions,  may  he  exercised  hy  the  national 
Government  to  maintain  in  the  Territories  any  nghts  and  obli- 
gations of  private  persons,  not  determincfl  hy  the  private  law 
of  the  Constitution  nor  ascribable  to  an  exercise  of  juridical 
power  in  some  treaty,  there  are  only  two  theories  or  views  of 
public  law  on  which  their  exercise  can  be  justified,  Bither  the 
legislative  or  juridiail  power  wliich  determines  those  rights  and 
obligations  has  been  granted  to  Congress  in  the  Constitution, 
(being  limital  by  the  Constitution  ojMjrating  as  a  bill  of  rights,) 
or  else  the  three  functions  of  sovereign  power  are,  in  reference 
to  the  Territories,  held  by  the  national  Government  as  an  in- 
tegml  political  iJorsonality,  representing  the  people  of  the  United 
States,  independently  of  separate  grants  of  power  in  the  written 
Constitution  to  its  executive,  legislative,  and  jud^^iary  depart- 
ments, (being,  nevertheless,  limited  by  the  Constitution  oper- 
ating as  a  bill  of  rights,)  and  the  rights  and  obligations  main- 
tained and  enforced  by  the  executive  and  judicitil  functions, 
held  by  that  Government,  are  derived  from  or  dependent  on  the 
legislative  (juridical)  power  held  by  Congress. 

There  is  certainly  no  consistency  in  denying  the  legislative 
power  of  Congress  over  the  rights  and  obligations  incident  to  the 
status  of  persons  in  the  Territories,  by  alleging  that  the  power 
to  create,  establish,  or  determine  such  rights  and  obligations, 
has  not  been  granted,  while  at  the  same  time  the  exercise  of 
executive  and  judicial  power,  in  reference  to  the  same  subject, 
is  maintained ;  though  equally  unsupported  by  any  grant  in  the 
Constitution-  For  whether  the  executive  and  judicial  functions 
are  employed  to  enforce  a  rule  derived  from  statute  or  fmm  un- 
written jurisprudence,  and  whether  the  rule  entbrccd  by  them 
was  or  was  not  first  promulgated  by  Congress,  the  juridical 
88 
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power  of  the  nation  is  as  much  exercised  in  one  case  as  in  the 
other.* 

Whether  the  power  to  detonnine  the  status  or  condition 
of  private  persons  in  the  Territories  has  or  has  not  been 
granted  to  Congress,  by  the  Constitution,  in  tenns,  there  is  hut 
one  concUision ;  either  Congress  has  the  power,  (limited  only 
hy  the  Constitution  operating  as  a  bill  of  rights,)  or  else  the 
esenutive  and  judicial  functions  of  the  national  Government  can- 
not be  exercised  in  reference  to  rights  and  obligations  incident 
to  the  status  or  condition  of  such  persons.  In  other  words,  either 
the  rights  and  obligations  incident  to  status  in  the  Territories 
are  maintained  by  the  three  functions  u  sovereignty  held  by  the 
Government  created  by  the  Constitution,  (limited  only  by  the 
Constitution  operating  as  a  bill  of  rights  and  as  private  law,)  or 
else  they  are  maintained  by  those  functions  invested  in  some 
other  depositary  or  possessor  of  sovereign  power. 

A  judge  adopting  any  other  thcorv^  for  the  action  of  the  ex- 
ecutive and  judiciary,  in  reference  to  the  subject,  must  himself 
virtually  assume  the  legislative  (juridical)  power  which  he  de- 
nies to  Congress.' 

§  534.  The  attribution  of  rdativc  rights  is  possible  only 
xmder  particular  circumstances  of  natural  condition,  or  circum- 
stances in  which  it  is  not  nccessar}'  that  all  persons  should  be 
found,  and  those  rights,  therefore,  are  not  nccesst^rily  either 
attributed  or  denied  to  each  person  under  positive  law.  Bxit  all 
natural  persons  arc  in  circumstances  in  which  indivkhml  rights 
and  capacity  for  relative  rights  may  be  attributed  to  them,  and 
each  person  under  positive  law  must  be  either  a  legal  person,  by 
the  attribution  of  those  rights  and  that  capacity,  or  be  a  chattel 
or  thing,  by  being  only  the  legal  object  of  rights  attri)>uted  to 
other  natural  j)ersons. 

'  See  North  Atn.  Rev.,  April,  1858,  p.  477,  in  tm  nrtlclo  on  Duer's  CottsUtuUoJul 
JorispTOtlence. 

'  Compsrtt  tlio  lanjpjaite  of  Mr.  Jtwticc  Curtf*,  in  19  Howard,  620,  621,  (»«/<•, 
p.  647,  f»4S.)  concUulitig :  "  wo  are  under  tl»o  govcniuicut  of  iudiritlunt  men,  who  for 
the  tiuic  bolng  have  the  power  to  doelaTe  what  the  (*«Jwlltut5on  »»,  accoriling  to  their 
own  view*  of  what  it  ought  to  mean.  When  stvcJi  n  rnclhtKl  of  inttrpretntion  of  the 
Constitution  cibtrtl«Mi,,in  place  of  a  ropuhlican  (iovcrompnt,  with  Umited  «nti  djfinwl 
powers,  we  have  a  Goveromcnl  which  i«  nwrcly  n«  exiwnctil  of  the  will  of  C«i>grc*« ; 
or  what,  5»  ray  opinion,  would  not  bo  preferable,  an  exponent  of  ihe  indhiduat  foUtieat 
ojpinioM  of  tht.  memhcrt  of  (Am  court." 
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Although  no  legal  right  i$  herein  BUpposcci  to  exist  of  neces- 
sity or  by  a  natural  law,  inciependeutly  of  jxwitivc  law  a«  herein 
defitncd,  yet  individual  rights  are,  in  this  sense,  natural  or  pri- 
morsHnl,  that,  wherever  a  natural  person  exists  in  a.  state  or 
organized  civil  society,  thefic  rights  must  either  be  legally  at- 
tributed to  him  or  be  denied  by  the  maintenance  of  antagonistic 
rights  in  others.  And  since  status  or  personal  condition  consists 
in  the  attribution  or  denial  of  individual  rights  and  capacity  for 
relative  rights,  a  status  of  freedoni  or  of  some  of  its  contniries  is 
necessarily  attributed  to  each  person  living  under  positive  law.» 

The  rights  of  miisters  immigrating  with  slaves  into  the 
Territories  may  be  there  maintained,  as  they  existed  under  the 
law  of  their  State  domicil,  by  enforcing  obligations  correlative 
to  those  rights  on  the  part  of  the  slaves  and  of  all  other  per- 
sons ;  or  those  rights  may  be  disallowed,  and  the  slaves  placed 
m  different  relations  towartls  their  former  masters  and  other 
persons.  But  either  the  national  juridittU  power  mm^  be  mani- 
fested in  the  Territories,  in  the  maintenance,  by  the  executive  and 
judicial  functions  of  the  national  Government,  of  those  rights 
and  obligations  by  whose  realization  status  or  personal  condition 
exists,  or  else  the  sovereign  power  of  detcnnining  status  or 
condition  must  be  abandoned  to  whomsoever  nmy  there  have 
the  force  to  maintain  those  obligations  for  themselves  and  others. 

Of  necessity,  therefore,  whether  Congress  should  or  should 
not  legislate  on  the  subject,  either  freedom  or  its  contraries  are 
maintained  and  extended  by  the  action  of  the  national  Govern- 
ment in  the  condition  of  every  natural  person  acquiring  a  resi- 
dence in  the  Territories.  And  it  is  absurd  to  say,  that  in  respect 
to  the  extension  or  non-extension  of  slaver^^  and  freedom  in  the 
territory  of  the  United  States,  the  national  Government  may 
do  neither.' 

•  For  tim  tm  of  teniw  compare  ow/^,  §|  40-44. 

*  In  lite  B«lt|r«4!«  of  tlio  .SouUieni  tJclp«tt«j«  m  Ckmi|re*«,  to  imW  coastitueat*,  Feb. 
4raw«  hy  Mr.  Calhotm,  Riid  ptilUjidi  Mnong  aU  Work*,  vol,  vl,  o»  page*  301, 

302,  U  tbo  foHowbg : 

"Tho  Korth  no  longer  r««pecl4  the  MuMurJ  comiiroml«  Uao,  thmigh  adoiJt«4  br 
tlicir  almost  unnniniottii  voip,  IwUiitt}  of  corajwrnlse,  ihcy  tkva«  thnt  tlteir  <l«itwni- 
nation  i«  to  exclave  jJnvcrj*  fVow  ail  Uie  tciTit«mo4  of  the  Utti(c4  St«ie»,  aoqu!it!4  or  to 
Iw  BcttviJrod ;  of  cowwe,  to  iirovciit  tlio  dtutco^  of  thv  Sourlicro  Stataa  llrom  emi- 
grating witli  tJnsir  projxjrtjr  in  slavw  iuto  my  of  tlioin,   Tiieir  object,  they  allege,  it 
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§  535.  The  qncstionR,  what  contlition«  of  freedom  or  its  con- 
traries mn.y  exist  by  law  in  the  Territories,  independently  of 
statute  ;  whether  negro  Blavcrj^  may  or  may  not  exist  there  by 
law,  and  wliether  it  may  be  lawful  or  will  continue  there  in  the 
mo  of  slaves  brought  from  tho  slave-holding  States  indoi>ond- 
ently  of  positive  legislative  enactment,  and  to  what  po&sesiiors 
of  sovereign  power  the  law  aficcting  conditions  of  freedom  and 
its  contraries  may  be  aucribetl  in  any  one  of  the  sevcml  Terri- 
tories of  the  United  States,  regarded  as  jurisdictions  having  a 
several  local  municipal  law,  as  distinguished  from  the  national 
municipal  law,  are  to  be  considercil  in  another  volume,  in  the 
historical  exposition  of  the  laws  of  the  sevcml  jurisdictions  em- 
braced within  the  entire  dominion  of  tho  United  States. 

But  if  the  method  of  determining  the  status  of  private  per- 
sons in  the  Territories  which  was  indicated  by  Mr.  Justice 
Campbell  and  supported  to  some  degree  by  Justices  Daniel  and 
Catron,  in  the  passages  cited  from  their  opinions  in  Drod  Scott's 
case,  is  legitimate,  it  is  evident  that  the  distinction  of  tlic  laws 
prevailing  within  the  dominion  of  the  United  States  as  being 

to  p!f(jv«5Mt  the  cxtCDMon  of  sLivcrj*,  awl  our*  to  oreicml  it>  thus  innking  tJio  i*,<»«  Ixj- 
t\TCCii  them  and  m$  to  bo  tlic  uaked  cjuMtioji,  Shall  ulnvcry  bo  cstfluilcil  or  not  ?  Wo 
do  not  clccn»  it  iieec«jii«r)r,  lookSiig  to  tho  object  of  ihi»  mhIiPc4«,  to  ocainiue  tho  tiu*i5«iou 
so  U\\\y  t\\$mimA  at  the  last  scwioji,  whether  Coitgrew  has  the  right  to  cvchule  tho 
cUixtn*  of  the  Sov>th  from  cmigrnting  with  their  projitrty  »>to  territories  belonging  to 
tlic  confc'kmtctl  States  of  the  t'tsiow.  What  wc  jimpofto  iu  this  comicctiou  i*,  to  uinko 
a  fcvf  rcmaxk*  on  what  tlio  North  allegc«,  crroncouslj',  to  b«  tho  imxo  'kIwccu  tu  aiid 
them. 

"  So  far  from  tnaintnintng  the  tloctriue  which  thn  isano  implic*,  wo  hold  that  the 
Fcdeiral  ttovtnimcnt  has  no  right  to  extend  or  restrict  ftlavcry,  m  tuons  than  to  cstab- 
lirft  or  tvbolijfh  it,  nor  ha*  It  any  right  whatever  to  dintiJiguUh  between  Ute  domMtio 
inrtilntJoiw  ef  ojio  State,  or  section,  and  another,  in  order  to  favor  the  one  and  di*« 
couragts  tho  other.  A*  tho  fetleral  reprtjwntativc  of  each  a«<l  bU  the  SlatcK,  it  is 
bound  to  deal  out,  within  the  sphere  of  iU  power*,  c<jual  and  exact  justico  and  favor 
to  «IL  To  act  otherwise,  to  undertake  to  ^itwriminnto  between  the  domestic  insti- 
tution* of  tho  one  and  anotlicr,  would  bo  to  act  in  total  mibversJou  of  tho  end  for  which 
it  was  c5lal>li.HhRd,  to  be  tlic  comtnon  protestor  and  guardian  of  all.  KittertAlsiing  tJie*o 
opinioMJt,  wc  ask  not,  aji  the  North  allege*  wo  <l(),  for  the  extension  of  slavery.  That 
would  make  a  dlitcriniination  iu  our  favor,  as  timuiit  tmd  uucoiwtitutional  ai  tho  dl*- 
crimijmtlor*  they  n^k  ngiuntt  ua  in  tlieir  favor.  It  it  not  for  them  nor  for  tho  federnl 
Govcnmjcut  to  dctemiiic  whotlwr  our  domcitio  iustitution  U  gtwl  or  bad ;  or  wlwther 
it  nljottld  bo  rcprc»ii«4  or  pr*«rre«l.  It  belong*  to  u»,  mi  to  u«  only,  to  decide  such 
quc^tiotis.  What  then  we  do  insist  on,  is,  not.  to  extend  slavery,  but  that  we  shall 
uol  bo  prohibited  JVom  emigrating  with  our  property  into  tljo  Territories  of  tho  United 
States  bccauw  wo  an  shiveholoers ;  or,  in  otner  words,  that  wo  shall  not  on  that 
nccouut  be  disfranchised  of  &  privilego  pomssed  by  oil  otlters,  citixeus  and  foreigners, 
withotit  di*crimlnalion  ns  to  character,  profession,  or  color.  All,  whether  savage,  bar- 
barian, or  civiUxed,  may  freely  cnt«r  and  remiu,  wo  ouly  bemg  esclude<L" 
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either  national  or  local  in  extent,  (which  was  nmde  in  the  tlnr- 
tcenth  chapter,)  would  be  improper.  The  law  derived  from  the 
separate  or  rescrvetl  jwwerfj  of  a  St-ate  of  the  Union  would  be 
improperly  described  as  local  in  respect  to  the  limits  of  the 
State,  if  any  persons  before  domiciled  in  such  State,  were  found 
in  the  Territoriea.  And  the  law  prevailing  in  a  Territory,  or, 
at  lenat,  all  law  deterrainiing  the  poBseasion  of  individual  rights 
and  leijal  capacity,  would  not  bo  local  as  to  the  Territory,  but 
a  variable  aggregate  of  the  lawf5  of  a  greater  or  hm  number  of 
the  States,  having  there  a  personal  extent.  Or  the  only  local 
law  determining  that  class  of  rights  would  bo  tho.se  Applying  to 
per8on«  not  known  to  have  been  formerly  domiciled  in  Kome  one 
of  the  States.' 

§  536.  And,  since  rights  cannot  be  maintained  e.tccpt  by  the 
enforcement  of  obligation.s  exinting  correlatively  in  some  relation 
between  persons,  in  supposing  that  the  law  of  a  State  operates 
in  the  Territory  to  determine  the  rights  of  persons  therein  who 
before  had  been  domiciled  in  that  State,  correlative  obligation.** 
on  the  part  of  persons  in  the  same  Territory,  though  coming  from 
another  State,  arc  necessarily  supposed  to  be  detennined  by  the 
laws  of  the  first.  In  determining  tlie  various  relations  which 
may  exist  between  the  inhabitants  of  a  certain  forum  or  juris- 
diction, juridical  power  may  be  divided  ;  so  that  some  relations 
are  determinable  by  one  juridical  person  and  others  by  another. 
As,  for  example,  in  each  State  of  the  Union  the  powers  held  by 
the  national  Government  and  the  "reserved"  powers  of  the 
State  determine  different  relations.  But  it  is  impos,sible  that 
in  any  one  relation  the  rights  and  obligations  of  those  1>ctween 
whom  it  exi.st4*  should  be  respectively  determined  by  diftorent 
legislators.  The  individual  right  of  property  involves  the  ex- 
istence of  obligations  on  the  part  of  the  community ;  and  the 
right  of  a  .-jlave  owner  in  respeut  to  his  slave  as  the  object  of  his 
right  of  property,  involves  various  obligations  on  the  part  of 
other  persons  in  the  same  jurisdiction.'    The  doctrine  that  the 

'  Awl  U  woul*}  #e«m  that  uiKler  rtmt  (Itcory  iho  ,Sf."»ie  law  woiiM  Rovpm  the  con- 
Jitioii  o(  the  dc-H'cntlfiiiW  of  Uiti  emigmntit  Urum  the  Slnlea;  carrying  out  tlio  Mail  of 
persona)  la  wit  ?mvin^  a  heritnlalo  character.    Compare  nntt,  §  193. 

'  Coiupar*  ta^f,  p,  301),  note  I. 
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juriilicnl  authority  of  a  State  shull  pro]f>n'o  iHtjorc  inointain  tho 
rigbt!*  of  its  slnve-holding  citizenw  ami  atntuft  of  their  shivcs  in 
the  Territon'  is,  by  involving  tho  detcnnination  of  tlic  obliga- 
tions of  other  pcrBon.H  not  coming  from  the  mmo  State,  incom- 
patible with  the  idea  that  tlie  lava  of  the  Statca  may,  in  tho 
Tcrritorj',  respectively  detcnninc  the  rights  and  obligations  of 
persons  previously  domiciletl  within  their  acvcml  jurisdictions.' 

§  537.  The  further  exi>08ition  of  the  local  municipal  laws  of 
the  United  States  will  therefore  be  given  in  the  fonn  nf  an  his- 
toricnl  or  chronological  al»stmct  of  the  various  legiHlativc  enact- 
ments ia  and  for  the  scvonl  States,  the  Territories  of  tho 
United  States,  &c,,  affecting  personal  condition  or  status  ;  In-'ing 
a  continuation  of  the  abstmct  of  tliC  colonial  laws,  having  like 
eflect,  wliich  was  given  in  tlie  sixtli  chapter.  In  this  will  be 
included  a  notice  of  those  jirovislons  of  the  several  State  Consti- 
tutions which  affect  this  topic  of  private  law.  Where  such 
legislation  refers  to  persxjns  as  alien  to  the  juri.stliction,  it  will  be 
noticed  in  its  chronological  order  among  the  pmvisions  of  in- 
ternal law,  the  law  applying  to  resident  ur  domiciled  iKnit)n8. 
Though  its  effect  and  constitutionality,  in  refer-^nce  to  the  na- 
tional Constitution,  (national  mtmicipal,  </M«*t-intcnmtional 
law,)  will  be  moix?  particularly  considered  in  a  sopaii;**'  chapter, 
under  the  head  or  toj)ic  of  tluit  international  law  which  is  law 
in  the  imjuirfect  sense,  when  the  sin-eml  Stat«.'S  arc  regarded  as 
its  subjects,  by  rcason  of  their  indt.'pendent  authority,  and  which 
is,  therefore,  in  each  State,  as  private  law,  or  when  taking  effect 
on  private  persons,  identified  in  authority  with  the  local  muni- 
cipal law  «if  that  State. 

§  53S.  In  considering  tho  various  statutes  and  constitutional 

*  niflVreut  ♦j'jitcmji  of  law*,  hav:ij}»  tUfrcrcnt  jwrwaal  extent,  inny  nxht  Uv^tihvr 
■witliin  the  >Ai»t>  «lo:niiil"M.  Such  l;tw4  umy,  hi'iorioully,  Uo  t>C  il'iffvivnl  orijti'i- 
while  ctf^cxUtiiij;  in  wnne  ow  .^tntc  or  tsrritfrial  j«ri!«lictlon,  their  Irijal  furre  or 
authority  i*  derive*!  fn«n  otto  ttn<l  ihc  mm  dovcnjijpi  having  the  jxiwer  to  licJcrtniiic 
tliP  cnii'hiel  of  law(»  vrhith  wotiM  uri'r,  (.-In/r,  pp.  "jr*.  IO<J.)  Il  is  ti  novel  ulfn  in 
j^m^prtuK'^t<■c  that  laws  tJiffcrin^  iit  |wr**iiial  cxtcot.  ami  ilcrivhifj  their  awthnrity  from 
•lilfprviil  »ovcn?if{im,  »huuM  co-i-\i»t  within  the  sauw  tcrritoria}  tloininlfiu.  See  .ludgo 
Mcl.4?nii"«  ohiMjnttlum,  nntr,  p.  r»ir».  .hulp?  CaUHihcU's  irtcn,  »*MHnin}i  thnt  tho  t^tatM 
ncvcrnlly  nr«  jiov«riigi»  hi  the  Tcrriturj*,  *ci5iit,«  to  be  that  thc-y  eolonuc  laiuls  vucajtt 
of  Ia\¥,  Bjul  thrtl  the  ciliiwu*  of  each  carry  wiih  thein  the  lawu  oftlic  mother  Jstatw  ;  ajt 
the  Kugh'sh  c<»lu!i,ij«t(t  brought  the  law*  oi"  K«gln»d.    An!t,  p.  1 10. 
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provisions  of  the  scvcnil  States,  a  diKttnction  will  sometimeB  bo 
noticed  between  such  as  refer  to  persons  and  to  their  relations, 
rights,  and  obligations  as  detcraiined  by  laws  already  existing, 
and  which  are  therefore  to  bo  applied  according  to  the  personal 
quality  of  those  laws,  and  provisions  whose  terms  require  a 
broader  application,  or  which  seem  to  attribute  rights  or  obli- 
gations to  all  natural  persons,  irrespectively  of  personal  distinc- 
tions previously  known ;  which  provisions,  therefore,  may  be 
held  to  be  pr«>claimed  by  the  supreme  legislating  |>owcr  as  uni- 
versal. Since  the  universality  of  a  law,  however,  properly  be- 
comes matter  of  judicial  recognition  only  by  the  application  of 
private  international  law,*  the  existence  of  law  having  this  uni- 
vcrstil  personal  extent  in  any  State  will  be  more  properly  noticed 
in  considering,  the  int  lational  and  (jf««*t-intcrnational  laws  of 
the  United  States,  or,  in  other  words,  the  laws  which  in  each 
State  apply  to  persons  known  as  aliens,  either  to  the  State  alone 
or  to  the  State  and  the  United  States,  tliat  is,  forcicjn  and 
domestic  aliens,  acconling  to  the  phrascolog)'  herein  before 
adopted  for  convenience  of  distinction.' 

§  539.  In  making  this  suniDiar^'  of  legislative  and  constitu- 
tional provisiotis,  it  will  not  be  attempted  to  show  in  what  civil 
or  social  liberty  consists  in  each  State  or  local  jurisdiction  of  the 
United  Stntes.  Determined  as  it  is  by  the  existence  of  a  va- 
riety of  relations,  it  coidd  only  be  described  unrler  a  compre- 
hensive view  of  all  individual  and  relative  rights  under  private 
law  and  the  gmirantecs  for  their  maintenance  in  the  public  law. 
Neither  is  it  intended  to  give  a  summary  view  or  description  of 
ftlavery,  as  contrasted  with  a  fnie  condition  under  the  common  law 
of  England  or  of  the  United  States,  cither  as  a  condition  of  per- 
sonal Ijondage,  bondage  of  a  legal  person,  or  as  a  chattel  con- 
dition. The  purpose  in  view  will  be  to  present  the  existence  or 
non-existence,  and  the  juridical  modification,  extension,  or  re- 
striction, in  each  State  or  several  local  jurifidiction  of  the  United 
States,  of  those  two  systems  of  personal  laws,  the  origin  and 
existence  of  which,  in  those  colonies  of  the  Britisli  empire  which 


*  Ante,  §§  97-101. 


»  Ante,  §  884. 
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now  constitute  a  portion  of  the  Amoricnn  Union,  have  been  con- 
sidered in  the  former  part  of  thin  work,  so  far  ns  thnt  may  bo 
accomplished  by  describing  the  hf/iahtiw  action  of  the  po«8os- 
sors  of  sovereign  power,  affecting  tho  enjoyment  of  so  called  **  per- 
sonol  rights,"  and  by  noting  in  connection  the  leading  judicial  de- 
cisions in  cases  arising  under  such  legislation,  or  in  which  imi)or- 
tant  doctrines  of  common  lawafiecting  those  rights  arc  prominent- 
ly declared.  And  whether  a»  an  eftoct  of  locator  State  law,  or  as 
one  of  the  nati&ttal  law  of  the  United  States,  the  subject  of  free 
condition  and  its  contraries  will,  throughout,  be  in  this  work 
reganlcd  exclusively  as  a  topic  of  jurispradence,  or  in  the  jmrcly 
Icgjil  point  of  view,  entirely  distinct  from  all  ethical  and  |K)litical 
coasidemtions. 
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Abiiolurc  tijihu,  SI. 

"  "  |n>wcrof  the  (itntc,  12;  Us  in- 
VMtJliiro  dttrin;*  the  coh>ninl  pc-noti, 
12r»-l2(<;  how  hchl  in  th«  U.S.. -114. 

Acquisition  of  tcrrit£»rv  bv  Uovcnjitjcnt  of 
I;.  .S  ,  410. 

Aciani*,  .1.  Q.,4H  (2). 

■'■  ,  William,  I^w  cf  .'ilnvcry  in  Hritiih 

Intlia,  20.'J  (2). 

^thiOj-jinn  rnt-*,  217  (2). 

African  slavery,  antiquity  <)f,  IGl ;  cstcn- 
«iin  in  J. '"til  cffjitury,  102 ;  slave  trade 
under  Kngli*h  statutes  J 74.  j 

— ; —  tVnnpany,  the,  175  (2),  LSI  (I),  j 

Afrioanji.    Sff  Ncji^tocs.  I 

Ah.cus  Xatnrrccht,  la  {!>,  37 1 1),  40(1). 

Alien*.  48,  ('0;  to  ttm  oU'ny  ni:d  to  the 
e»;pin'  d:»tinj;r.i*h«d,  318  j  physical  i 
di.^tinvtion  noion'^  .'J'^O ;  fonngn  and  | 
doMU'»tio  dcfinttl,  44.'»;  jxjwiT  over' 
thfir  cimdition  in  thvi  U.  S.,  450.  ; 

Ainba»j>adt'r,  caiif  of  !«ln"o  of,  337.  \ 

An»crir.n,  law*  of  EnglauJ  rjctvnded  to, ' 
IIH.  j 

Anierii  nn  .lnri*t,  21  (1),  31  (IX  4C  (2).  ! 

 Lnw  Ilrpidtcr  104.  ' 

 Tracts  118(1).  120(1),  inS(l).  ; 

Analytical  Mh<>"l  ofjur'spnidcnct?,  47  (2>. ' 

Anjilitan  liberty,  31  (I).  j 

AniniaU  lVr:»^  natusrc,  3-'*.';  (1).  | 

Antn  nl  llv;:ii<tor,  2)tt  (1)  I 

AntitiunuaidMU  in  Kh.  lolond,  274.  \ 


Apprenticcn.  minor,  in  Iho  colonic*,  21S 
(2},  32(5. 

A  prion,  a  po«trriori  incthodtdidinguitbcd, 

1G(4'),  51G(1), 
Aquinn*,  150  (1). 

Archiv  fur  die(.'ivil.  Pntxi«.  See  Wochtcr. 
ArpntrC',  339. 
Aristiiipjus  1  (1), 

Ari»tolic.  3  (I),  IC  (3),  18  (2),  27  (1>, 
I. '•.4  (3). 

Awicnto,  contract  acquijisd  bv  KngUind, 
17.1. 

Amo  V  Manuel,  Inttitutcs  of  Spanith  Law, 
344  (2). 

Aiutin'*  Province  of  Jur.  Dctcnninwl,  1 
(1).  Qdl  11  (.3),  12  (2).  13(2,0), 
ir,  (1),  19  i3-,  21  (1).  !IG  (3),  41  (2), 
r,2,  i»3  (IX  146  (IX  148  (1).  898  (1). 

Autonondc  Rdion  in  inis<mativ»mt  la«%  1 12. 

 oction  of  CongT««*  in  ndniitMug 

new  Stntc5,  412(1), 

Avala,  204  (2), 

AvliJfc,  l»audcct<s  1  (1),  IG  (1). 


B 


Hacon*«  Abridjjnjcnt,  127  (1). 

 Lnwd  of  Matyland.  247-2.14. 

—  ,  Lord,  I->say#,  13  (4);  Advai>cc- 

n»ent  of  Leaniing,  15  (2),  18  ( 1).  25 
(IK  2tt  <2j,  28(2),  31  U),  80  (2X  115 
(1).  130  (1),  f,26  (3).  .n8G(l). 

Nathaniel,  Historical  Discourse  oti 


the  I'nifonnity  of  the  Govcnnnenl  of 
Knglnnd,  125'(2X  13G  (3>,  2.'i5  (2), 
Baldwin,  Jnd^e,  Coiutitutional  View*.  405 
(2X  408  (2);  on  propcrtv  in  «bvc4, 
r.Gl  (IX 

Kaucroft,  iu  Coll.  K.  Y.  Hiit.  .Soc.,  220  ; 
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nut  of  IJ.  a.  1 19  (4, 5,  C).  120(3,  i\ 
m(U  2,  4X120(1,4).  157  (1),  Ifil 
(1),  162(11.  41  174  (3).  201  (1),  203 
fl,  2.8,  4),  20(;(l,2t.  SOB  (2).  210, 
21?  i2i,  210  (ft),  22t  (1).  232  (1), 
SS4  hi  235  (2).  2SI  (t).  263  n\ 
273  (2X  275  (1),  289  (1),  203  (i), 
310  (I). 

Bnjttiitm,  cfftct  on  ulavcn*  bv  unwritten 
law,  16,'>.  210, 35S ;  rtltorctl  bv  «lat«t». 
Vol,  2$2,  234.  240,  243;  Md.,  250 
(1),  252 ;  N.  Y ,  2Sl ; C.  207,  800. 

Dartmrnui  puntittimcnt  lav?  of  Mat*.,  259. 

Batbary  »tilejt»  Uwlr  p»racte4i,  lUO, 

Barhevrftc,  337  (1). 

Burrinston  on  the  Statute*,  177  (1),  179, 
2U  <n,  33'i  (2),  339. 

Bftrtleit,  J.  H.,  lUcarii  of  III.  col,  273  (3). 

BtwiUctt,  lire.  IS  (2). 

Belknap,  Letter  to  TucJcer  on  *lam.v 
Mrt**,  258  (n,  2Gi  (1);  UUt,  of 
Ilnmp.,  265(1,  2),  2U7  (I). 

Bwiecllct')*  Admiralty,  2t)  (2). 

Bonjanitn,  Sonalor,  %f«!6ct»  In  debato 
K«n*as  572,  583-587 

Bcntlin»n'«  MomU  aiuJ  I^^fisl ,  0  (1),  9  { 1 K 
IS  (2X26  (I),  32  (1)  48  (2j, 
I4Gt  l)r  469  (1);  Paper*  nslatlvo  to 
co<ilRc.ilio(t,  25  (4) ;  vUa  for  tJ»c  Con- 
mUutioH,  129  (I). 

Benton's  Exawmation  of  th«  Dnwl  Scott 
ea*is,  423(1),  429  (3  -,  440  (2}. 

IkrMey'i  Work*.  210(1). 

IWjtt,  Clj.«I.,  on  Somcr*til'«t  ca.**,  376  (.3). 

BetHdl,  Sir  Uicbartl.  31  (I),  144  (2). 

Bcttle'*  Kssiv  on  Slavery,  206  (1). 

BevcrJe/*  VJrjjJnb,  20.1  (4),  230  (I) 

Bills  r,r  ritfltts  tlnrlnjj  tljc  colonial  perio^l, 
123  ;"iJmt  in  th*  C«»*.  V.  S,  463;  4oc* 
not  rt?*tiict  the  State*,  476. 

BirtJt,  alien  or  native,  49 ;  clTwt  of,  coin- 
parcxl  wiUj  thatof  tlomicJI,  316;  from 
ftlavti  mother  in  Koman  la»¥,  151 ;  of 
$Amt*  hy,  in  mo<!cm  Kurojw,  tt»tl  col* 
ont«*,  2)1 ;  «tatu<i  by,  under  «ilaiuic 
Va.,  ail;  Md..  249,  iWl  (1),  252; 
X.  Y.  m  ;  a.  C.  299.  30:k 

BlacJt4t^n«'« Coram.,  1  (ll.7;8j,  9(1X  J2, 
20(1),  27  (4).  29  (2),  31  (t),  «8 
(I.  2j.  115, 120(1),  127,  1;8,  130(1), 
132(1).  136(1,4),  137  {2j,  140  ,2). 
196  (3),  211  (1),  2l«  (2),  259(1), 
379  1 1,  3K  380  (5).  507  (1),  3»8  (2), 
antj  Kwa  Tucker'*  iJlai^krtone. 

Blair,  Slttvcrv  among  tijo  Kotnan*,  160 
(4).  157(1). 

Boartl  oj'Tm«lo  awl  Plantation*,  309  (2). 

Bo.Hn*»  R^rmtWic.  12  (2j,  159  {»),  IW  (I), 
107  (3),  214  (2),  314  (1),  337, 33a  (1), 
341(1),  354  (2). 


BoUan**  Colonim  Anglican*  Ill«#irat«j, 
160  (5) 

Bomlafpft  of  legal  ponnn*,  89;  nsijlaccd 
eltatt«l  »lavary  in  Kurojw,  137 ;  ofin- 
dwmrtti  jwrvant*,  218,  325. 

Boitton,  town  of,  o«  ft«igro  tlavery,  263 

(I.  a). 

BosweUV  Ufe  of  Johnson,  333  (I) 
Bojworth'*  Anfjlo-Sax.         l«  {'J\ 
Boueant,  or  Bbrcaut,  caiso  of,  in  Franco, 
338. 

Bonviw'*  Inirt,  Am.  Law,  399  (1). 

Bowtsr'a  I'ope*^  160  (21 

BowyerV  Universal  I'wb.  L.,  1  (2).  3  (1).  4 
(I).  8(1),  11(2).  12  (I).  15  {4X  16 
(2.  4),  23  (I),  45  (1).  47  (1),  49  (1), 
58  (1).  99  (1),  144  (3),  196  (3^  314 
(1),  500(3). 

Boxiu*.  tie  Jure  Stattu,  94  (1). 

Braeion.  127  (1),  144  (21.  207  (3).  419  (1). 

Bradford,  Gov.,  patent  to.  254  (2). 

 >  .I«ct««!,  on  KontfJffn  1j»w,  71  (1). 

Brajule't*  Die:,,  I  (1),  15  (1). 

BrcUon  law,  23  (1). 

Bncvanl'*  obwrvation*.  293  (I). 

Britiiih  empire,  public  law  of,  tl.trin*  co- 
lonial pcsrio«l.  120;  distinction  of  ju- 
riftdictiott  in  it,  817. 

Brili*h  pr«ec«l«nt«,  their  authority  before 
rcvol..  3;i3. 

Broatlhend'*  «i«t.  of  N.  Y.,  206  (1). 

Brwmpion,  131  (2). 

Brotiffham'*  Poliiieal  I»hllo#opl»y,  18(2); 

Colonial  Policy,  203  (2). 
Browne**  Civil  ami  Atlmii-alty  Law,  46(1). 

144  (S). 
Brownlow,  218  (2). 

Buchanan,  Prcsielont,  rtforonco  to  Pred 

Seoll'*  caws  by,  659  {!). 
Bull*,  Papal,  dvrrwjinf,' *lav#ry,  160(2,5). 
Bnn#«»'4  Sign*  of  iho  Tim<?*,  12  (I). 
BurcAucrncy,  420  {41. 
UurgcV  Conim.  on  C«l.  antl  For.  I«,  33  (I), 

71  111,  lai  (I),  209  (1),;103  (I),  Ji33 

(1X373(1). 
Burk«J,  ♦iw«thcj»  of,  225  (4).  461  (t);  Ae- 

«ottnt  of  tho  Brit,  Seitl  in  Am.,  381 

(3). 

Burning^.  dealJt  of  islaTe  by,  in  Jlait*.,  259 

ih 

Butler,  Hor»  JiMim,  18  (2),  28  (2X  29 
(IX  31  (l).  94  (1),  144  (I). 

,  B.K.  Dlncourjw  on  llto  Con*t,  Ill*t, 


of  X.  Y,  221  (1). 
Bynker«hock  Quwst.  Jur.  Pub,,  161  (3), 

20*  (2):  be  Koro  I^e^atonnn,  337 

(1);  Kway  on  tho  Pairia  Pot«4ta*, 

300  (S). 
Bytantino  Jurists,  18  (2). 
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C«r»ar,  <^c  Ikllo  Grtl.,  J  .18  (1). 

Crtthmu.'*  W.irk*.  T(l),  ai3(n,  400  (2», 
405  f2».  407  (J.  3.  4).  408(2).  413 

(2),  421  n).  m  a\  424  (i,  2),  432 

Camp»nlw»,  '»>OGtH  219(21. 

CttMtjjHifll,  I,onl,  Livp*  of  the  Chief  Jttt- 
liewk,  3T4  {l\  m  {S}. 

Camj>WU(  Sir.  »Tttiil»oB,  in  l>rc<l  Scoii*« 
ca«*,  eitiitj^  IkKUn,  3S3  (3);  on  Vrr- 
dcH«'*  *law4»,  340  {!),  342  (I J,  343 
{ I ) ;  ttatcmtBt  of  n»le  of  in»«nwi.  law, 


In  iwitiqulty,  J54 ;  why  cofrnt»*hle  by 
»nl«mil  jttriniimdionw,  lOI;  wlwii 
not  Cirtftnlwihte  bv  reainitt  of  «  tMil- 
vcnmi  ft«t«lm»ltM»  of  rf«l»t*.  100 :  hove 
HtoKlUlett  on  Inljwdttciion  wf  Chri»- 
tianiiy,  !r»6;  t}ec«mi»  tnwf  u)  in  the 
coJotticft,  200 ;  ni«y  havo  ehanaed  la 
mn«  of  (he  cotanii;«  into  A  djiffmut 
ho«4  »«attt»,  J?  10.  mi. 

Chni«,  JtK!g«,  on  tli«tri>Kjt|tm  of  jwvor- 
cijpjly,  4G9  (2),  on  limltalkn  of  lef- 
Ulatntw,  519  {5). 

Chici».5{o  I'rc^  ca*e  OJi  ftftgw  cUtewhSp, 
437(1). 

ChSpman  on  OovemmenU  I3Q  (2). 


373  (1);  on  Ml**oiirt  C^HMpWrtnUe,  Chilty,  CoMjmctcijiUnw,  119  il>,  120(1). 


f.34-f.38,  5S7,  f.r.6,  (25,  fi7a  (1), 
CarniclitiM  t'mhiilticr,  124  (3). 
Cancmiil,  Lrg«*  BnrbaiwrtMn,  23  (1),  158 

(2). 

Cttuon  I^w,  forv'o  of,  29  (l  *.  95 ;  the  Dc- 
crctal*  cite4»  157  (1\  JeO{13. 

CnpttcSjy  for  righw,  on  plcnicwt  of  «Jalu«^ 
134. 

CBpttnltttton  of  iho  Dutch  at  K.  Y.,  ArtJcle* 

of,  278^1). 
Cnptivjiy  In  wnr,  cmm  of  *lnvr>jy,  150 ;  of 

American  Inclians  2O0.   A'ce  IncUanit. 
Cnjiwl,  a  #y»o»ym  of  juaHw,  40  (2,  3). 
(,'amondeJi,  2  (2  J. 

Cant*  rejMjrtcti.   .'Sre  tho  Tahlo  of. 
Ca*I*,  dclliwf,  44, 

Cairun,  Mr.  J\uxk«,  in  Dnscl  SwWtV  caM ; 
on  pKijjcrty  in  oncsflf,  510  (l);  Mi*- 
«tnri  CoMip., 539-541,  S43  (l)is.'J7, 
559  (1). 
Caucn«inn.  xho  term,  217. 
Cannes  C  IcUre*.  *lava  caws*  Jn,  337  (1), 

339  tl),  342,  344. 
C««»lon  of  tejritorv  hy  tho  Htatoit,  410. 
Chalmers,  I'ol.  Amtal*,  120  (1;,  121  (1), 
1£I7(2!,  2laiU  8«3i3). 

 Hint,  of  iJcv.,  118  (1). 

Oi4mott!»,  117(2),  122  {2f,  126 


on  l»n!roga«lw,  H^lt),  ^9  (I), 
120  (1),  126  (2). 
ChoaJe,  nMtxstt  Motv  N.  Y.  Now  EngUunJ 

Soc,  123  (2). 
Chri*i5ani{y,  it*  ttkct  on  slavery  tkring 
ihc  Roman  cwpirw,  155 ;  in  «t*laining 
•iavciy  of  hoailipn  harhariau*,  159; 
how  far  a  imrt  of  eowmon  law,  172; 
rceogmtioji  in  «owc  c<4e»ial  coAc*, 
19.**;  «0|fro  slavery  *3i(t  »o  b»  an  Jo- 
«UmUon  0f,  1G5  (t), 
i  Chri»tiaw*«  note*  to  lUack^ont,  I  (1),  29 
j       (2j,  128,  130  (2K  (2). 
ChrtMjn«tt».  3il5,  3«i  (2). 
|Ch«rcl»,  ehe,  not  oulhority  in  law,  12; 
tJoclrinw  of,  wsjwtMling  nJavcry,  157; 
enslaving  hy  tlw  Itoman,  1«J0,  (2,  5). 
 iwjmtwwhtp,  qualifwatiott  for 


(2),  Ii9(2.3).2l«{l),*i42(l}. 

Charlcwaf-im.  *lnvcry  in  hi*  limc,  159  (1 ) ; 
law  of,  for  itLatlition  of  4aviw»,  340(1}. 

Charter*,  colonial,  their  jwrnonal  gimran- 
imfn,  119;  cotwtrucd  hy  p*r*o«al  tli*- 
tinctiojt*  n«»liraw4  in  uni\t!nMtl  jn- 
rixpnulciMW,  207 ;  of  Khj{U«U  lihcrtv, 
1 35.  ( 1  i ;  of  Yirj^itiitt,  228  ( I ),  234  ( 1 ; ; 
of  tjanl  Haliimor*,  247  (l);  Mau. 
254  (2},  256(3};  Coin»«t**io»  to  C«IW, 
205  (1);  Conn.  270  (I),  m  (2); 
Provi4c«co  I'l.  273  (3),  and  iJli.  I. 
275  (1);  nf  l>Hk*»  of  York,  276  (2); 
of  W.  IVnn,  260  ( 1  j ;  Carolina  Propirie- 
torjt,  uaa  (1  > ;  Tnirtcc*  of  Ck.  500  (2). 

Chattel  itlavery  dcliued,  40 ;  it«  ptcvatonco 


votine,  121, 
Ciccto.  S  (2).  24  {1%  29  (2).  $7  (2),  164 

(3),  426  (2). 
CitMwii  dcfltwa  by  Ch.  J.  Ta»«sy,  412  (2); 
npjjToodihpM  not,  In  I>rR4  ,'jcott'*  vtm, 
434;  contra  by  McUan,  435,  and 
Curtis  430  (2);  4i85frcnt  iH^awing*  of 
the  torw  in  the  C^niait«i50tt,  435. 
Civil  law,  two  of  the  won!.  7  (3);  in  Dutch 
colonies  221  (I),  277  (2). 
j  Civil  Hlwriy,  it*}.m-.mnt8e*  in  lvnsll«h  law, 
134 ;  wjnnecliott  wiil»  }>olitical  liberty^ 
419. 

Claim  in  pais,  for  dcUwry  of  tlave,  830  u. 
Clay,  on  extemtion  of  the  Conititution, 

423 ;  on  filat*  law  in  U.  S.  twmrt*, 

490  (2). 

Cobb,  Joiwph  B.,  Lohnnrtt  I^nbor*,  510  (1). 

Co4#,  civil,  Projct  d«H  15  (I  J. 

Code  ttoir  of  Uul*  XIV.,  34ri. 

Cokc*«  Intiitaie*,  4  (8.  4),  13  (3),  37  (2), 
2S(1),  32(1),  127.  I2t}(l),  131  (I), 
135(1),  136  (t).  137(1).  141(1),  174, 
(1),  211  (1X218  (2).  507(1). 

CJokbrookc,  Paitor  m  islavcry  iu  laAiA, 
203  (2). 
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Coleridfts.  S.  T.,  513  (5),  524  (2). 
Collamer,  Scuator,  on  property  in  eUvt*, 
581  (1). 

ColUfflon  ot  lawn,  n»«  of  tenn,  97  (S). 

Colonifli  Government*,  view*  w  their 
power*,  120,  I2fi;  how  nbrof  'wl  liy 
the  mvaltttion,  400  j  law  for  «wv.«.ry, 
20£»,  sua. 

Colonic*,  origin  of  law  \n,  228;  negro 
•Invcrr,  whcR  intrwiuced,  205 ;  law  of 
tliodo'noi  firrt  Mttled  hy  Kn^{li>h, 
221 ;  private  law  of,  continued  after 
the  Ilcvolulion,  467. 

Colonisl4i,  thfir  tioctrine  of  the  pnbUc  law 
of  the  empire.  120-12B ;  tierwinal  laws 
determining  their  condition,  19S. 

Colored  mct^  hms  of  their  «tatu5  in  the 
coltinicit,  215. 

Condition  of  thinfrft,  2 ;  personal,  deAnetl, 
30 ;  two  d!»tiuct  Saw»  of,  in  tlje  colo- 
nJe*,  21C,  220. 

Congrc**,  it*  reeimtnendntioa  to  colonial 
convention*,  267  (1),  402  (2);  pm- 
ccedio^r*  relAtive  to  St.  John  l»ori,«h 
and  the  Mcekienhnrgh  decl,  40G  ] 
(1);  of  the  H<< volution  bnd  no  power 
over  jttattw,  469 ;  qHC*tion  of  it*  power 
©vttr  idavpr)*  in  the  Territorie*,  525 ; 
nntonomie  power  In  adrots^iion  of 
SttttP#,4l2,  (!)> 

CotwjxMjdoJK'e  between  Gov.  of  N'cw  Xeth. 
and  N.  E.  Commi»*ioner*k,  268  (5). 

Coafcderaev  of  New  Kngland  colonic*,  2C8 
(6),  329. 

Confederaiiftu,  »tato  »overeiffnty  in,  407 
(1);  article  afTecting  <ttaliui  in,  522. 

Conflict  of  law*,  C2,  07. 

Conneclictu,  (wverf-ignlj  in  the  freemen 
of.  120  <4);  origin  of  «ov.  267  r^): 
•Ittvcry  in,  212  (2),  .'US9(4);  »tattttc 
law  of  colony.  267-273, 

Conqtiered  conntrie*,  their  law»  continue, 
114. 

Conspiracy  of  slaw*.  &»  Slavfttt,  insnr- 
mtion 

Comrtitutio  juris  gentinm,  meajaingof,  152. 

Ccm»t!ttttinn»,  forso  of  written,  396 ;  if 
changeable  exi»j«.  in  accortianre  with 
their  «wn  term^  413 ;  authority  i»  of 
tlie  natnre  of  ctwtomary  law,  27.  (2) ; 
coKiainliig  IcRifrlativw  clmnfj:e»  of  ex- 
J»!j.'i;;  law,  526.  (2) ;  of  the  wisveml 
St.TW*  a*  nittrifUve  of  legiilnttuii, 
620, 

Con«tih«:Ii>n  or  ♦hfi  United  State*,  by  what 
peopJa  ejttaiilU'Lfl*!,  40fJ;  cvidtnee  of 
tint  liftcttiion  tjf  ^tt'crfcign  pfjwer,  422; 
CADtainit  privain  lawa)«o,  423,  452; 
whether  it  $\y*:ak»  of  alave*  a«  prop- 
erly or  M  per«ou«,  G60< 


Cott^tan^  M.  Bcnj.,  35(3).  420(3),  401  (1). 
Contrary  and  opposite,  the  term*  di«tln- 

gtiijJjed,  524  (2). 
CoHv<.r*ion  to  Christianity.  /?rc  Baptism. 
Convention,  revolutionary,  at  Kxotcr,  ^<.  II. 

267  (1). 

Convict*,  statttte  o^in«t  imiwrtatim  of, 
Va.,232 ;  Sid.,  250 ;  Coim.,  :;72 ;  Pa., 
290. 

Cooda  on  Le^slative  Esprewion,  20  (3). 

Coopcr'a  version  of  Inst.,  214  (1). 

Combury,  Governor,  of  N.  V,  and  N.  J., 
233,  280;  hi*  in*tn>cllon»,  2S0  (1). 

C?orp««  Jurl*  Civili«.   S^c  Koiimn  Law. 

Comity,  rea«on  of  the  judicial  nile  *o  cnllctl, 
Cb ;  error  prevalent  on  thi«  topic.  73, 
76,  352 ;  »nb»tit«te  for  the  oniinary 
nde,  81 ;  application  of  the  rtdc  to 
slave  ca*c«  during  the  ctijoninl  pprirnl, 
360 ;  fiuciUow  of,  in  Dred  Scotl  a  caite, 
490  (2). 

Comn^erce,  law  of,  mflritirae,  embracing 
tmiver*al  jurispnulcKCc,  89  (1);  «Ja- 
very  under  it,  174. 

Coramliwioncw  of  the  unitwi  K.  E.  Col., 

268  (5). 

 of  the  XI  S.  Court*,  tliclr 

oJHc*  winiiitcrial,  508  ;  jiuilt^iat  au- 
thority on  their  action  t«id«ir  the  fu- 
gitive'«lavo  law,  501  (2»,  nOH  (I). 

Common  law,  what  in,  31 ;  Jcff.,T*on'« 
view,  119(1);  it*  jjcriiojial  extent  in 
America,  124-129;  it«  extent  in  the 
British  empire,  131  ;  it«  eOcct  as  a 
law  of  contiilioH,  132;  its  local  devel- 
opment in  each  colony,  209;  none 
having  a  national  territorial  extent 
in  the  U.  S.,  478-4S2 ;  mav  operate 
a*  a  personal  law,  4 SO;  whew  »us- 
taintttg  and  wtien  not  ^uttaining  sla- 
very in  the  colonies,  324,  390. 

Compact,  the  theorj*  of  the  oncial,  not  il- 
hwtratcd  in  the  U.  8.,  400  (2),  513 
(5) ;  of  voluntary  compact*  in  the  first 
wttlemeni  of  the  colonic*,  120,  254, 
265(1),  267. 

Compr»«ni»e,  the  unconstitutionality  of  tlie 
MisaWttri,  528  (I):  the  compromis* 
measure*  of  1850,  563  (I ). 

Cromstock.  Judge,  on  power  of  legijilaturc, 
529  (5) ;  on  the  foundation  of  prop- 
erty. 505(1). 

Corote,  TraitiJ  do  legislation,  7  (2) ;  do 
ltt  Fronri6ti,  46y  12). 

Corvimt*.  Ju*  Cnnonicum,  94  (1). 

Courts  of  ordinarj"  juri-diction  in  the 
I  b'lates,  their  concurrent  judicial 
I       power,  501. 

Covomivias,  204  (2). 
I  Cousin,  7(1). 
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Cowll'«  In«t.,  207  (3). 

Crawfonl,  Jtulpc,  oh  judicial  power  under 

ftig  alttvo  law,  HQi  (2). 
CrimSiinls,  «unr«nder  of  in  Co»n.,  272 ;  in 

N.  E.  ArticlM  of  Co«fcd»  268  (5). 

Smi  Convicw* 
Cruik»litmk,  SJuvcry  on  the  Gold  Cotut. 

208  (2), 

Curtis,  G.  T.,  Commentaries  on  the  Juriiwl. 
&c,.  of  tlio  U.  S.  Court*,  429  (8).  492 

(1)  ,  m  {1.  3).  49G  (I,  2),  498  (2), 
CG7  (1),  mo  (3) ;  History  of  the  Con- 
etittttion,  120  (1),  120  (2),  314  (2), 
400  (2),  401  (1),  406  (1,  2,  5),  408 

(2)  ,  518  (2). 

,  Mr.  Jmtic«,  in  Dred  Scotl'«  co»o, 
8.14  (3);  slitvcrj'  a  varinblc  status, 
858  (fl);  mcnniiig  of  cSlixcn,  430  (2); 
criterion' of  State  law,  490  (2);  on 
the  Mi»4touri  Compromjjic,  540-554. 

Ciwhiiig,  I*  S.,  on  Studv  of  Roman  Law, 
15  (1),25  (3),  29  (1).  J^woflcglshi- 
tivo  AstJKMinbUc*,  48(»(1),  fi09  (1). 

Cujtom,  cfl'ect  ftiid  not  caute  of  law,  26. 

Ciistomnry  law,  indttde4  In  ptwtitive  Jaw, 
80,  577;  origin  of  an  international, 
84 ;  foundation  of  itegro  slavery,  200 ; 
intematiwual  in  CMc  of  «lam  during 
the  colonial  periud,  834;  an  inter- 
national, recognitfrd  in  «tava  cas««, 
8.')3;  none  for  slavery  in  England. 
880. 


D'AgucAicau,  4  (1),  9  (1),  10  (1),  12  (I), 
14  (2),  18(1).  24(1),  31(1). 

Dane'*  Abridmnent,  408  (2). 

Uttuicl,  Mr.  Justice,  on  tho  Romen  law 
of  Llhcrttni,  214  (1,2);  on  the  mtxn 
of  African*  by  iha  law  of  natJojw,  321 
(1);  on  siaverjf  in  the  Tcrritoric*, 
C31-i>34. 

Danisli  Mttlemcat*,  law  in,  219  (2),  221 

(1),  291  (1).  844  12% 
Debtors  retjuirdi  to  «ati*ry  bj  personal  m- 

vice,  Ktatttbj  Conn.,  271 ;  l>a.,  288. 
Decision!!,  jtudicial,  tlioir  forco^  25, 520  (2) ; 

in  iHtematioutil  law,  88,  830  ;  of  the 

colonial  court*,  209. 
Declaration  of  ilight«  of  continental  Cong., 

126  (2);  of  Virginia,  240. 
Declaration  of  Iude|Hindenci:f,  h$  effect  on 

pentotmt  condition,  467-471 ;  tlte 

Mecklenburg,  296,  402  (1),  406  (1). 
Decretal*.   £k«  Cassea  Law. 
Dtfcrrim,  28  (2). 

Deiiultiojw,  juoxim  in  Digest,  8  (2) ;  who 
thotxld  uuiko  thorn  In  science,  469  (2). 


Delaware,  slavery  in  Uic  settlement*  ctt 
the,  200 ;  statiiten  of  the  Col,  291- 
293. 

Deliverv  of  fugitive*  on  claim,  330. 
Do  Mttijlrc,  10  (4),  390  (2). 
Demoistlieue*,  B  (2). 

Denloart,  Dodtios*  Kouvelles,  843  (1), 
344  (»). 

De  ToKXiuevillc,  16  (2),  404  (2),  408  (2). 

De  Tracy,  comment.  Monte*^.  I  (I),  417  (2). 

Dc«ccnt*of  personal  law*,  19(1,  460 ;  •la- 
very  by,   St*  Birth. 

Despotic  power.  Be(  Absolute  power. 

Dew  on  Slavery,  C16  (1). 

Digest.    Hee  Kontan  Law. 

Diogcne*,  Laertiu*,  3(2). 

Dionysius  !lBlicarnas*oiwlf,  144  (1). 

DistribtJtcd  sovca-igtity.  ikt:  Sovcreigtit)-. 

Diitrict  of  Colombia,  453,  HGii  (1). 

Doctor  and  StudcJJt,  3  (2),  ^3  (3),  15  (1), 
29  (2),  80  (2). 

Domat,  1  (2),  4  (1),  7(1),  16  (4),  144  (8), 
315  (1). 

Domicil,  personal  extent  of  law*  detcr> 
mined  by,  49,  112  ;  law  of  det«nni»j- 
ing  *tabt*,  and  the  exception,  109  (1) ; 
it*  imiK>rta«c«  in  tli«  Internationa*  law 
of  the  colonir*,  310 ;  cajo  of  slave'* 
rettmi  to,  884. 

Dotigla*,  Summary,  274  (1). 

Dr««  Scott'*  case,  opinion  of  tljo  eottrt, 
who  ars  citj»en#,  412(2) ;  ncgroea  not 
citiitcnii,  434 ;  constitution  q>cratiug 
n«  bill  of  right*,  440  (2),  463  (1),  529 ; 
effect  of  Declaration  of  Ittde|^tdenc«, 
471  (2j ;  criterion  of  St«t«  law,  490 
(2);  eomstitxitionalUy  of  the  Missouri 
Comp.,  628;  opinion*  of  Justice* 
Wayne  and  Gricr,  531 ;  of  Jtutticea 
Daniel  and  CampWll,  531-538;  Mr. 
Ju*llc«  (*atron,  539;  Mr.  «Iu*tiec 
JklcLean,  5-1 1  ;  Mr.  Jtwiicc  Curti*, 
540;  sttrnwi  iry  of  the  opinion*,  537; 
armimcni  against  the  decision,  500- 
670. 

Droit,  we  of  tenn,  140  (1). 

Dromond**  slave,  Va.,  281. 

Duck'*  Treatise,  145  f  1). 

Duer  on  Xnsurauce,  29  (2). 

Duko'ft  I^w*,  tlic,  278. 

Duajmer**  Defence  of  the  N.  E  Cbartens, 

118(1),  129(1). 
Dunning,  in  Somerset'*  casa,  870  (4),  877. 
Dumont'*  Cor|»j  Diplomatique,  175  (I). 
DupoHceau  m  JfurisiHctlon,  16  (2),  18  (1), 

81  (I),  4T(3).  140  (8),  145  (1),  481 

f  l,3),  482(3),  498(1). 
Dutch  settlement*,  negro  slavery  in,  306 ; 

civil  Iaw  in,  277  (2), 
Dwarrls  on  Statute*,  127  (I). 
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Eaririui,  1C2  (3). 

IS^wanl  U»c  C«infc«»or,  common  kw  in  hh 
timn,  181  (2),  172(1). 

Elective  franchise,  227;  cwlonial  ststnte 
law  rexpctrting,  V».,  282,  238,  242, 
246;  m.,  254;  Mo*#,,2fiS.  2.16,  2(51, 
262;  Own.,  2(3«,  271;  lih.  I,  'm 
(8);  N.  J..  2Se;  S.  Cnr.,  298,  301. 

EUcnborovjgh,  Lon!,  on  recognition  of  to- 
nlgti  \aw,  68(2);  on  per«o»nl  laws 
Jn  India,  2IG  (1). 

EUlofji  nut  of  K.  E,219  (5),  259  (1), 
277(1). 

EllioU'*  Dabntcs,  408  (2). 

Emancipation.   Sw  Ma«Mmi«loo ;  Slnvc*. 

E&cyclopcdia  Am.  vol  vii.  Stoiy. 

Englaml,  local  cu«toin*  in,  99  (1),  llf!  (2); 
Iaw  of,  it«  extent  in  contjMcrwt  coun- 
trie«,  117;  negro  slavery  in,  during 
colonial  {Mjriod,  170-188;  slave* being 
there,  stflt.  ot*  Va.  reflpccling,  239, 
243. 

Engliiad,  Bluhop,  Letters  on  Slavcj;)",  IfiO 

{l\  1S7(1),  160(1),  107(3). 
Equality  of  men,  effect  of  it*  a^Hiriion  in 

tbe  Declaration  of  Ittdcpendcncc,  468. 
Equity,  ditttnguifhcd  from  taw  only  a5  a 

metliod  ofremcdv,  31,  a, 
EuripWtt*,  live,  4S»  (2). 
Eurtrtwan  race,  extent  of  laws  to,  tlie,  217, 

820,  324. 
Evidmjcc    See  Testimony. 
Existence  and  realization  of  relations  dis- 

ttngtuslted,  S3. 
Extent  of  law,  80 ;  criterion  of  it,  96 ;  of 

English  law  of  {Htrsonal  condition  in 

the  empire,  140,  196;  not  chnugcd 

by  the  Conttitution,  405. 
Extradition  by  the  executive,  not  dcmand- 

nblc  in  cas«  of  slaves  during  the  colo- 

uial  period,  887. 


Folck,  .luristiehe  EncTclopadic,  5(1),  in 
(8),  26  (2).  28  (2),  40  (2),  509  {!}, 
filO  (1,2),  526(3).  I 
Fttucher,  22(1),  46(2). 
Fedcmllst,  Ko  39,  by  Madison.  405  (2),  i 
406  (5) ;  Ko.  82,  by  Hamilton,  4U2  i 
(2),  493  (2),  496  (2),  498  (2).  S 
Feudal  slavery,  natur«  of,  44 ;  replace*! 
clmttel  slavery  in  Europe,  157. 
instittUton'*,  an  illtvstmiion  of  dis- 


Kerat  natunc,  animal*,  distinguished  ft^m 

slavM,  385  (1). 
KerftH*«n,  Report  on  Divorce,  883  (2). 
Fichte,  35  (I). 

t1nal  arbiter  of  jwwcr  under  the  Constitu- 
tian,  430. 

Finch,  Sir  27  (2),  29  (1),  32  (1). 

Filzhcrbert,  179  (2). 

Fleio,  127(1),  207(3). 

Flol«:hcr,  Studies  on  Sbvorv,  157  (1),  158 

(2).  160  (2). 
FcbUx,  Droit  International  Privt',  D(n,  IS 

{1',  2U  (2),  65  (1\,  75,  78  (1),  86  (1), 

99(1),  100(2),  100(1). 
Foreign  commerco,  negro  slaves  in,  during 

the  eulonial  period,  323;  jwwer  of 

>M>pcrial  Government  iivcr,  1 26. 
 l8w,  its  authority,  28,  33.  68,  82 ; 

mett.<urc  of  the  allownnee  of  it.-  cfl'cct, 

79,  62. 

precedent*,  their  force  >n  intcr- 


nntionnl  law,  84,  3.14. 
Fortcscue  do  Laudibus,  13  (5),  211  (1). 
Fonun  of  juriidiction  or  of  domicil,  63. 
Foster's  I.*cturc,  7  (11. 
France,  wrfdom  in,  158,  159,  339  (I),  cus- 

tontarj"  law  of  in  caw  of  slaves,  337- 

844. 

Franchise.   St<f  Elective. 

Frandstiue,  case  of  negro  in  France,  344. 

Free  condition,  on  what  jjowcr  resting  in 

the.  colonics,  215. 
Freemen,  who,  in  the  *«n««  of  electors,  in 
the  K.  K.  colonies,  121 ;  in  ^rnss-,2^•2 ; 
their  action  in  the  Hevolution,  401. 
Free  negro«s.   Set  Kcgroas. 
Free  persons,  sale  of  such  as  slaves,  statute 
ar.ninst,  Va.,  239,  243, 244 ;  Md.  251 ; 
Del.  203. 

rcducetl  to  wn-itudo  by  statute. 


tribufcd  sovereignty,  814  (1),  408: 


249,  251  (1),  252,  253. 

Frcwloia,  how  it  may  !>«  described,  394  ; 
howit  mftv  exist,  419,  394 ;  civil,  so- 
cial, (utd  political  distinguished,  130, 
415;  how  distinguishalde  undur  the 
law*  of  the  U.  S.,  459;  how,  in  a 
iwns*,  impossible,  459  (2). 

Fucros,  the  Jspanlfdi,  160(1). 

Fugitive.    AV<  Slaves,  servant.*, 

— '■  slave  law,    Hte  Comproraiso 

measures.  Commissioners,  U.  S. 

Functions  of  sovercigtity,  their  separation, 
314  (2);  how  held  by  the  national 
tioverjutjcnt,  424  ;  theory  of  their  ox- 
ert-iMj  in  the  Territoriesi,  5M9-592, 

Fundamentals,  the,  general,  of  I'lymouth 
Col.,  254 ;  of  Mnmchusetts  Bay  Col, 
258. 
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(Jaiti*.  fi3  (I). 

Gentili*,  Albcricu»,  387  (I). 
Geor^da.  ^Javcrj'  when  introclticctl,  20G- 
•Jl'i  {2)5  «tatutc  l»w  of  the  colonv, 

Cennan  empire,  an  Intenjatioiml  law  of, 

Gerronity,  «Iav«r>'  In  ancient,  1S8  (1); 
(tlavcrf  not  irc«og«izetJ  Jn  njotlcni,  161 
(2) ;  kit  law  of  iwroc  dUtriclj*  b»  to 
liljcrty  of  straJigcri*.  IMO. 

Gem-,  Klbritlfic,  life  of,  401  (1),  m  (2). 

Giblion,  160(1). 

Glanvill.  131  (2). 

GoelwhiV  Cotntnonwcallli,  219  (-1). 
GoctJ»c'«  Kavmt,  AGG  (I). 
Gonlon'*  Hi«t.  Ai«.,  2GG  (I). 
GovcnnncHt,  form*  of,  cUstinguishcd,  417 ; 

of  a  otHdtjfutctI,  421. 
Gorcniiwcnt*,  the  coJonin),  tliclr  origin, 
117"125i  hcW  ihc  Jocnl  K)vcrcig«tjf, 
128 ;  were  clivMlcd  of  it  by  tho  llev- 
olution,  ;  not  all  cliangcd  sJmuI- 
ta«c<n«Jr,  403. 

 ,  tJjo  national  and  the  State,  do 

not  powtcM  novcrcigtt  power,  424, 
513-520;  '  ' 


GnticJin,  dc  Jure  Kovtwimo,  1^7(1),  158 
(4),  ICO  (1),  167  (3),  384,  383  (1). 


Hakbrt,  164  (1).  177(1). 

Hale,  Ch.  1,  20  (1),  128,  145  (1).1 

Haltam'*  Mid.  Agt^  1S9  (1);  LHcraturo 

of  Kuroi»,  204(2). 
Hall,  J.  r.,  addreja  hcforo  N.  K.  Socicly, 

122  (2). 
II  mn,  Imie  of,  165(1). 
llaaiilton.  S<*!  Hcdnya, 

Alexander.    See  Fc«leraH«t. 


Hawimoitd,  Senator,  «|K«ch  on  *l»vc  ques- 
tion, ii24  (2);  writing*,  S16  (1). 
Ilardwicke,  Lord,  185. 
llargrave'*  nrj^tmjent  in  SonjctMt's  cfl*c, 

37S{!?),  378{1). 
Hariwr,  ChanotHor,  43  (2);  516  (1). 
Ilarrington'o  Analyjis,  203  (2). 
Harrison.  Set  liolinvhed. 
Hartford,  government  at,  267. 
Haywnrd.   Se^  Saviffny. 
Hazard'*  AnnaU  of  l»a.,  206  (1);  Collec- 
tion*, 254  (2),  256  (3),  268  (5),  275 
(2),  278  (3). 

,  powers  of  tJje  national.  Heathen*,  slavery  of,  IGO. 
425-427;  tbose  of  the  .Stat<rt  arc  notj  Hebrew  law  in  Conn.,  268  (2). 
rc*trictiwl  hv  the  C?on;t,  of  U.  .S.  a«  a  I  Hedava,  MMAndnian  Law  of  «laveiy  in  the, 
bill  of  right*,  470,  477}  \>qwct  of  the  I       2.1  {\\  167  (1,  2). 
State  «.  over  slavery,  617;  of  the  .  Hefillcr.  21  (2),  22  (1),  28  (3),  33  (1),  34 
national  G.  in  tho  Territory,  580-59.  ]       (1).  m  (1),  93  ^3),  156  ^1). 
Graham,  H5j>t.  of  U.  S.,  210  (5),  122  (2),  *  Hegel,  6  (2),  35  (1),  47  (2). 

401(1).  i  Kcincc-ciu*.  88       94  (1),  144  (I),  147 

Granger,  sj>cech  in  Ho.  of  l?«p.  515  (3).  (1).  151  (3),  152  (1),  154  (I),  158  (2), 

Gray,  K.  C,  on  Situ*.  KundamcutaU,  258  •       211  (IV 


(2)  . 

Gravina",  10(4),  147(3). 
Grccjdcaf 's  Evid.,  74  (1),  88  (1). 
Gricr,  Mr.  Justice,  observation*  on  Som- 
cnwt'd  cajsc,  194 ;  on  habeas  corjius 
by  State  judiciary,  495  (7) ;  opinion 
in  Drcd  ,Scott*«  ca*c,  631. 
Grimke,  on  «  distributed  sovereignty,  408 

Gnunewegen,  law  of  tho  Kefheriands  in 

slave  canes,  335. 
Grotltt*,  2  (2),  3  (1),  7  (3),  9  (2),  14  (1), 

16(4),  24  (1),  28  (2),  29  (I),  33  (1), 

156(3),  158  (4),  346,  417  (2). 
Guadeniiu«,  do  Jtnttiniauiei  Sate.  Mor., 

156  i4j. 

GuaranttfCJ*  di«ti«g«i«hcd  from  liberty,  420 

(3)  ;  tho,  of  lilK-rty  in  English  law. 
131;  in  tho  countituiion  of  &  repub- 
lican government,  515  ;  guarantee  of; 


Hcning,  statutes  of  Vo,,  119  (5),  and  see 

Va,  statutes. 
Hemra,  167  (3). 
Hertius.  97  (2X  99  (3). 
Hewit,  Hise,  of.S.  C„  205(1). 
Hildrcth,  Desp.  in  Am.,  185  (2),  576  (1); 
Hist,  of  U.S.,  121  (3),  122(2),  123(1), 
124  (J),  160  (4),  173  (1),  175  (2),  204 
(J),  205  (1),  206  (1),  212  (2),  219 
(a,  5),  220  (4),  226  (2),  233  (I),  249 
(1),  254  (2),  261  (1,  S),  262  (2j,  268 
(4),  271  (1),  275  (1),  279(1),  287(1, 
ti),  301  (1),  809  (2),  370  (3),  402  (2), 
403  (1). 
Hindoo  law,  115(1). 
Historical  element  in  law,  47» 

.  law  of  nations.   Jte  Universal 

jurispnsdencc  J 

school  of,  jmisjirtjdciice,  47 


(2). 


private  pn)|»erty  in  Con*,  of  U.  S.,  as  =  Hobart,  CI»ief  Justice,  on  power  of  par- 


protwiing  slavery,  629. 


lituneni,  li 


606 


INDEX, 


HobUcit,  2  (3),  5  (2),  G  (2),  22  (3),  27  (1). 
127. 

HoffmiujV  Loiial  OutlitiM,  29  (2^  58  (1). 
HoUn»ljcd'«  Chrou'cic*,  179  (I). 
IJo!m.   St«  Cain{Mtniu». 
HoW  Awaalo,  121  (4),  262  (2). 
Holrova,  JnAso.  21G  (1),  576  (1),  578. 
Holt,  Cl».J.,  127,  145  (1),  18U1),  224 
(»). 

Hor»  Juridic*,  29  (1),  Dl  (1),  04  (I),  144 
0). 

Horace,  how  known  to  bo  property,  583. 

Hor«mandon.  282  (1). 

Hubertw.  Do  Confiictu  Lcgxira,  70,  71-74. 

147  (3);  Dc  Jure  Civit,,  149  (1),  156 

(8);  Pnclcclioac*.  840(1). 
Hugbe*,  <Jr.  Abridg.,  138(1). 
Hugo,  Encyclopiidic,  14  (1),  20  (2). 
Hutcliinwn,  Collections,  219,  (4);  HL«t  of 

Mas*.,  120(1),  121  (1,  4,  5),  122(1, 2», 

'23(1),  205(5),  262(2). 
Huroo,  iliat.,  219  (1). 
Hiine,  Darttcllting  ilbtr  Sclnvcnhantlcl, 

151  (3).  153  (1),  ISO  (1).  160  (3).  161 

(1),  162(1.2.  8,  4),  163(1),  164(1), 

174  (2>,  176  (1). 


I 


Ittrolemus,  in  Pig.,  3  (2). 

Idol  of  the  market,  illuatrnted,  586  (1). 

Illicit  inteROunM!  of  blnck*  luul  whitCA, 
etatutc  law,  Va.,  220, 233,  240  ;  Md., 
251  (I),  252,  203;  Maw..  263;  Pa., 
20O;  Del,  292;  S.  C,  802. 

Imtnoml  law»,  111  (1). 

Imperial  power  of  crown  and  puriiarocnt, 
126.  208. 

Importation.    See  Slaves. 

Indcntunul  mreanU,  210.   See  S^rvnnte. 

India,  skve>v  in  BntUh  doniiniomt,  203 
(2):  frj^'ijntef  EngUili  law  in,  210(1). 

Indian*,  titf^yrsy  of,  161;  In  JIaja,,  256; 
C<niv;.,  268;  ba*i*  of  their  condition 
In  the  oolo«5e«,  204,  215;  bow  ro- 
gardrd  wt  alien*,  321 ;  when  property 
by  colonial  law,  823. 

 ttatuto  law  rMpcctlnj? ;  trading 

with,  Va,,  220,  234,  236,  241 ;  Inter- 
course with  N.  C,  203  (1),  295 ;  not 
to  have  CbrUtlan  »lav«,  Va,,  233 ; 
enalavemcnt  of,  »attctioued,  Va,,  230, 
23JJ,  235,  241;  Maa*.,  256;  Conn., 
268 ;  R.  I.,  276 ;  order  of  Commi*- 
•ioncra  of  United  K.  K.  CoL,  268  (5 j ; 
instruction  of  Cona,  272;  N.  Y.,  280 
(1);  transportation  of,  oidcred,  Va., 
237,  241,  246;  Maw.,  261;  Conn., 
269;  K.  t,  eetTtu^^  Va.,  280,  231 ; 


»1ave«,  duly  on  export,  S.  C,  298; 

imiKjrtatlon  prohibited,  Ma*.*.,  2G5; 

N.  II..  266;  Conn.,  271 ;  K.  I..  276; 

I'n,,  288;  their  <:ivilltatlon,  Ma»i, 

204  (1).  257;  evidence,  S.  C.  305, 

and  »ce  Slaves,  Te«thnony. 
Individual  rtght«,  37 ;  may  be  attributed 

univcnmliy,  63,  88. 
Inductive  method  in  jtuifpnulcnce,  87, 

526  (2). 

Ingenuun,  meaning  of,  214  (I). 

Inbabilants  of  the  colonies  claMtfted,  199. 

Inheritance  of  »larory,  211.    /y<  BirtJi. 

 — of  common  law,  196. 

Irtcrmarriago  of  ncr-roc*  and  whitcB, 
statute  law,  Va..  "236,  240;  MA,  240, 
250,  251  (1),  253;  Mam.,  263;  I'a., 
290,  Del.,  202;  N.  C,  295. 

Intcnial  law,  48. 

Irtcniationnl  law  defined,  9,  11,  34,  48; 
naturv  of  ita  authority,  JO,  53;  when 
identified  with  national  taw,  10,  53, 
97;  not  identical  with  natural  law, 
1 1 ;  is  public  and  private,  22, 07 ;  how 
derived,  3^1 ;  how  divided,  44, 54  ;  how 
changctl,  86 ;  discriminated  from  Into 
of  nittiont,  iO fundamental  maximi 
of  private,  5.'>-60;  oj>cratej«  M  c  pcr- 
eonal  law,  64  ;  dotcnuining  personal 
coudiiian  in  the  colonie*,  200,  317, 
320,  {J84 ;  l»  part  of  the  law  of  tho 
U.  S.,  442 ;  how  detcnnined  in  each 
State  of  the  Union,  400  (2) ;  how  ap- 
plied by  administrative  otllcvrt,  510. 
Instituted.        Itotnan  Law. 

Cou.->turoi6rtt»,  330. 


Iimirrcction*.    »Vff  Servants,  Slave*. 
Irving,  Civil  Law,  27  (2). 

 ,  "NV.,  Knickerbocker's  llistorv  of 

N.  Y.,  124  (1),  Hist,  of  Columbus, 
162  (4),  164  (1),  167  (3). 
Is*tie,  of  slavi!?.   iS^e  Birth. 

 ,  that  had  in  view  in  this  volume,  572  ; 

ttalenici-.t  of  that  between  tho  North 
and  Soulli,  503  ^2). 


Jay,  P.  A.,  in  N.  Y.  convention,  418  (1). 

Jeifcrjon,  his  views  of  the  common  law, 
;        1 10  (I),  197  (2) ;  his  connection  with 
i       the  Declaration  of  Independence,  472 
,       (2) ;  his  f»n.t  draft  of.  2^5  (4). 
'  Jews  nut  {Kmiitted  to  bold  slaves,  160. 
;  Johujon,  Judge,  on  power*  of  Congress  in 

the  Tcrriiorlc*,  453  (3). 
'  Jonos,  Sir  Win.,  on  Itomao  Law,  144  (2) ; 
I       on  Hindoo  law,  23  (1),  115(1);  on 
i       exloutofEngUihkw,  106(2),  216^1). 
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Jonc*>  C.  C,  on  the  RcUgloiw  Imtructlon ! 

of  tlw  Kegmw  in  the  U.  S,,  2(>3  (3)  [ 
JudwJal  ftct,  what  i#,  507. 
Judicial  dociiionjt  a  totirce  of  law,  9'^ ;  ju- 

diolat  nxiognltlon  of  foretg:*  tAW,  78 ; 
 powkU",  of  Uto  U.  S ,  its  extent,  427  j 

tho' power  de4cri{>«4,  492;  pemna 

who  may  exercl«e  it,  487 ;  |»wcr  held 

by  legUitttlve  hodte*,  486  (I). 
- — •  |>owcV,  concurrent  of  the  States,  490 ; 

t«o)r  way  mtrkt  if,  498, 
Judiclnty  of  Uie  U.  S..  429,  504. 
Juridical,  use  of  the  term,  5  (1),  499  (3); 

 Society  of  Lowdon,  &  (1),  31  (1). 

 ]>ovrer  of  the  Stfiteit  and  of  the 

U.  S.,  may  ho  concurrent,  491. 
Jural,  use  of  the  term,  5(1);  charocifx  of 

the  state,  15. 
Jurisdiction  defined,  22;  in  international 

lav,  316 ;  b  the  Territories  of  the 

U.  S.,  453. 

Juri<dicttoa(,  Mveral  in  tlto  British  ithindt, 
817;  national  and  local  in  the  U.  S., 
439 ;  jurisdiction,  pmnimptlon  of,  iu 
judicial  tribunal,  501  (1). 

JnHiprudence  defined,  14 ;  ge»eral  or  uni- 
veml,  15,  28,  35 ;  l»  muUble,  30 ; 
a  hl»turical  tcienco,  47;  described  in 
the  Institute*. 

Juristical,  u«e  of  word,  5  (1);  phrase- 
ology, deSoiency  of,  52 ;  in  the  davery 
ditcuMioi,  5  . 

Jurists,  authority  of,  38. 

Jus,  two  significations  of  the  vrord,  19  (3), 
I4C. 

 coitstitutum,  14  (1);  primasrum  ct 

secundnrium,  150(1). 
— in  the  lioraan  law,  proprimn  or  civile, 

87,  148;  naturalc,   147;  gentium, 

14B;  ptibllcum,  149. 
Jus  gentium,  has  hs«n  usod  in  two  senses, 

72  (2);  88(2). 

 shiYcry  supported  by  it,  154 

Jus  proprium  supporttn)?  slavery  in  the 

colonies,  212,  358,  361. 
Justice,  nattmil,  recognition  of,  in  juris 

prudence,  5,  34^ 
Justices  of  the  pcae*,  powers  midcr  tlie 

fugitive  slave  law,  50^  (I). 
Jutliuian,  law  of,  respecting:  fn»4meu,  213, 
Justinian's  Institutes,  antuysis  of  law  in, 

145.    S(«  Roman  law. 
Juvenal,  151  (2). 


K 


Kaimes,  Principle*  of  Kquity,  89  a). 

Kansas,  slaver)'  under  «hc  organic  law  of 
proposed  State,  559  (1);  act  organ- 
king  Kansas  Territory,  503  (1). 

39 


Kant.  4  (I),  13  (4).  35  (  ). 

Kauftnann.   Set  MMclielaey. 

Keble's  StatutM,  179. 

Kentfs  Comm..  13  (2),  23  (I).  27  (2),  28 

(1)  ,  33  (1).  99(1),  188  (1),  138  (3), 
140  (3),  143  (1).  181  (8).  198  (1),  204 

(2)  .  216  (IX  4(U(l).4de(8),407(a 
(8),  432  (Si  476  (2),  481  (8), 

487  (1),  4W  (3),  49S  (IX  493  (1,  2V, 
495  hi,  496  (21,  498  (2^  499  (I,  S), 
500  (1).  501  (I),  603  (1,  2X  £04  (2X 
609  (9X  (3> 
Kidnapped  Africans,  case  of  in  &(ass.,  261 
(1).   8€i  iManstealing. 

of  InditUiS  not  ssiuctioned  by 


law,  205. 

 of  Africans,  261  (I). 

 •— ~  persons  in  England,  219. 

Kicft,  Got.,  corresp.  with  N.  E.  Commi*- 

sioner*.  268  (51. 
Killing  (lave,  law  colonial  respectiDg.Geo., 

188  (3);  Va.,  232;  N.  C,  296  (1). 
King  of  Hngtood,  power  of,  in  Uie  colouies, 

118-125,  209,  224. 
Klfcltener,  837(11. 
KucUet.  St«  litoliR. 


Lactantios,  2  (2X  5(2X  150  (3X 
Lalaurc,  Senritudc*  Rinlles,  157  (IX  139 
in 

Lnroonnais,  16  (4X 

Lang,  Freedom,  ^c,  Lands  of  Australia, 
129  (IX 

Laiyuinais,  Co«wtittttion.'S  417(2),  430(3). 

Im»  Casas,  164  (R 

Lavic,  Ahrigb  of  ilodin,  841  (IX  345. 

Law,  the  tenn  used  In  two  senses,  1 ;  im- 
plies a  supericry,  2 ;  authority  dcri^'cl 
Irom  the  state,  2;  distin^ished  from 
ethics,  3,  11,  13;  its  or%!n,  24-;t2; 
its  extent,  44-52;  its  eflect,  18,  20. 

 dclinitions  a»d  d;vi«ont,  natural, 

5-13,  24 ;  positive,  14 ;  national  or 
municipal,  7, 12;  intnmational,  9,  11, 
34,  48;  inter.al,  48;  customary.  26; 
public  and  private,  21 ;  personal,  23, 
17;  tfrriteriai,  22;  unitorsal,  18; 
having  unlvenuU  personal  extent,  50; 
iiuwriiten,  31 ;  of  nations,  17,  29,  S5, 
(and  *r«  Universal  jurisprudence,  and 
Intematiorjil  law;)  aatural  and  nccts 
lary  law  of  nations,  45 ;  adminktm- 
tlve,  508. 

  of  the  U.  S..  national  and  l«;»l, 

440-445;  divided  into  internal  and 
international,    455;  quasi-iotcmn- 
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tlonnl,  452  ;  rontainod  in  tho  ConiU- 
njtloH  ofthft  U.  S.,  423. 

Lnw-renco.  W.  B.,  IntroducUou  to  Wlien- 
ioit'«  Element*,  I6t  (1). 

LpawUi;;  And  Sptc«r'»  Collectionii,  125  (1), 
•m  i2\  280  (1),  283. 

Lochford'*  Plain  Dealing,  123  (1). 

I^slatlra  power,  if  limited,  of  ParUaiaont, 
137;  of  colonial  Gowrumaots,  129, 
228, 225  J  of  Sute  GoTcmanntJ,  619. 

Leo  AtVicanu*.  1G3  (3). 

Ix!ttera  to  Pro-SUvcry  Men,  IGO  (6). 

LexMsr,  nd  PmideotM.  62  (1). 

Lict)«r,  Politicta  Etl»ic»,  2  (2),  8  (I),  •(  iS\ 
5(iy.6  (2),7  (2),  11  (2,  4),  24  (I). 
37U»,  414  (1),  417  (1,  2),  420  (4); 
Civil  Liberty  aoi  Sclf-Oovemrocnt, 
31  iW  Sa  (1,  2),  135(1),  314  (1),  315 
tl),  420  (4),  462  [1%  469  (I);  Legal 
and  Pulittcal  Hermeneuttcs,  S67  (2). 

LiWrtiniu,  Homan  law  of,  213. 

liberty,  it»  dennition  a  problem,  38 ;  civil 
tmd  political  dittingutibcd.  130,  415 ; 
guarowtec*  of,  134;  how  attributed  by 
Knjjliith  law,  140}  an  effect  of  law, 
U'O ;  fttvorvd  by  law,  871 ;  connection 
of,  with  or>tutitaliou»,  420. 

Lil'crtic*  of  the  •ubject,  ttaltito  low  rc- 
«p«cting,  Engliah,  3.<i0  (5);  colonial, 
Md.,  248  ;  Mom.,  255,  258 ;  K.  I., 
274;  N.Y..  280;S.  C,  298. 

Lil'jumc,  179  (U 

Lijtdlcy.   Ste  Thibant, 

Lcckc,  on  equality  of  men,  198  (l)j  his 
coiMtttutioQ  for  Carolina,  293  (1). 

I-ong^,  Dijoonrwr*,  15  (1),  20  (3),  90  (1). 

Long;  !«laad,  in  Jstato  of  N.  Y.,  ««ttlcmcnt 
of  efe9t«m  portion,  278. 

Loui*  XIV.,  C«de  Koir,  343. 

 XV.,  Edict  of,  343. 

— — -  XVL,  Edict  abolithing  serfdom , 
3519(1). 

Lor«cr<  Institute*,  337  (,1). 


Mackeldcr,  Compaodinm,  15  (\\  20  (2). 
21  {1\  SG  (8),  40  (2,  8),  47  (2),  145 
(2),  146(1),  147(2),  148  (I),  153(1), 
161;  2). 

MackinlM»h,  I'rogresi  of  Ethic&I  Plitloj- 

oj.hy.8(l).  6(1).  1.16(2). 
M^-iV^a,   /Str  Keder«JI». 

Vii\<r*,  2<W(  (2). 
>loar^  Cht^sa.  12*i(l),  131  (1),  135  (l\ 

137  (U  HI, 
Mtuu«,  Kcading*  btfoto  the  Juridical  Soc., 

52,  398(1). 
.Mfiijorily,  principle  of,  not  exemplifiod  in 

(ormattun  of  tUo  Coua.  of  U.  S.,  405. 


Manning,  I^w  of  Nation*,  16  (4), 
Mantficld,  Lord,  on  ponitive  law,  27  (2) ; 
on  law  in  tho  colonioAof  G.  I).,  115 
(2),  196  (2),  374 ;  hlttdocUion  in  Som- 
crwt'a  ca*«,  183(1),  1S9,  191,  373- 
382. 

Manttealing,  colonial  irtatutos  *  aga!n»t, 
M«*».,  261 ;  N.  H.,  265 ;  Conn.,  270 ; 
R.  L,  274 ;  N.  Y.,  279,  and  Free 
Pertont,  falo  of. 
Mnnou,  law  of,  In  India,  115  (1),  154  (2). 
ManumiMion,  in  Komon  law,  150. 

in  C<4onial  taw,  213,  214  (2). 


Maritime  Commerce,  tlie  l.tw  of,  embraces 

univonal  juritprudence,  89  (1). 
MarvhaU  on  Insurance,  29  (1). 

•,  Life  of  Washington,  420  (1). 


Martens,  11(3),  46  (2). 
Martyn,  Peter.  164  (1). 
Maryland,  statute  law  of  tlie  colony,  247- 
254. 

Ma*on**  Patent,  265(1). 
Mossachusett*  Bay,  Company  of,  thcsr  pa- 
tent, 266  (3),  121 ;  Colony  of,  uiulci 
■with  Plynjoulb  colony,  262. 
Mamoltusettsi,  Charters  and  general  laws, 
256. 263. 

 — .  Fundamentals,  258. 

iJecords,  131  (5),  124  (2), 


219  (6).  261  (1),  262. 

Hist.  Soc  Collections,  123 


(1),  205(5),  268  (2),  264. 

Prorladal  Congrrs*  Jour- 


nals, 264(1). 

-,  slavery  introduced  io,  205, 


258  (1);  statnta  law  of  the  co!.,  254- 

265 ;  international  recognition  of  >la- 

verv"  tn,  370. 
Mas**,  Droit  CQmni.ircial,  6  (2),  50  (1). 
Master  and  servant,  tho  relation  of,  under 

Englisli  kw.  135-138. 
.Mfturcnl\n!*'her,  97  (2;. 
Maxim  -,  of  intcrT;ra;<'nal  private  law,  65- 

5o,  81. 

 favoring  liWrty,  381  (2),  382  (1). 

McLean,  Mr.  Jnit^co.  "in  Prigg's  caje,  500 
(IK  501  (2);  in  Pred  Scott's  caw, 
437,  542-545.  589 ;  his  decision  on 
I       negro  citlxen«h!p  in  C.  C,  43?  (I). 

Mechlin,  alavo  caso  there,  SIUS. 

Mecklenburg,  Uticlaratkm  of  ludejvcndcnoc, 
296,  402(1),  406(1), 

Menandcr,  43  (1). 

Menu.   St*  Manou. 

.Mercantile  law,  mistaken  view  of  its  foun- 
dation, 29  (2). 
Merchastta^  eustom  of,  m  K»tgii»IiHw,  174. 

mention  of,  in  Magna  Charta, 


141. 

Merlin,  R«portoiro,  99  (I),  150  (1). 
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Metz,  cute  of  «]nvo  nt        of,  338. 

MiUor,  Hugh,  IC9  (1). 

Slillon,  Dcfen'io  pro  Populo  AngJ.,172  (1). 

MinUtcrinI  ofllc«rs  SOS. 

Mim)ur.  127  (I),  189  (I).  211  (1). 

liU«souri  ComproroUe,  S03  (1),  nml  ttt 
Dr«l  Scott. 

Mittcn«ai«r,  Pri«tr«cht,  150(1). 

MohamniC(In»  law  in  India,  115  (IV 

  tloctrino  on  ciulaving  In- 
fidel*, 160;  ni  to  eflcct  of  cnnverrion, 
367  (U 

Mollov,  lie  Juro  5Iarit  4  (3),  183  (1),  370 
(8). 

itolynoux,  case  of  Irclaud,  43  (2). 
Montc*^ui«u,  Spirit  of  I.aw,«.  1  (IX  80  (3), 

ICU  (I),  426  (2);  Ixsltm  Pcntaac^ 

370  ( *\y 

Moor*,  riavcry  of,  162,  234,  311. 
Morhof,  I'okhUtor..  16(4). 
Motlov,  IU»e  f.r  Dutch  Kfpublic,  204  (2), 
Moultofi.  tlUt  of  K.  y.,  206  (I),  221  (IV 
Mithlonbnich,  I*a»dcctanim  Doctrina,  153 

(1)- 

Mttlford.  HUt,  ofK.J.,  221  (IV 
Mutncipal  law,  origin  of  tJio  tcnn,  7  (3); 
DUtck^tone's  dcfinitiou  of,  12;  how 
UK>cl  at  cqtiifalcul  to  nnliouol  law, 
222  (U  513  (3V 
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Kational  GoreniinenJ,  nic  of  tomi,  408. 
I  law,  how  rlUtingtii>)teii,  17  ;  tU- 

rUled  into  intonial  and  iittcniational 
law,  4i),  n(»d  Mt  .Municipal  law. 

 cninicipal  law  of  tho  U.  S.,  440. 

— — —  »ovcreigniv,  how  exhibited  in 


nor  the  ba4ii«  of  American  Cotutittt* 
tiont,  413. 

Natural  roaion,  itt  con«tant  roco:;;piition  in 
jurivprudeuce,  liS ;  how  appHeablo  in 
the  obtenco  of  local  territorial  law, 
200{1V 

 rights,  how  far  reco;^»Iz«d  in  the 

national  bw  of  tho  U.  S.,  460. 
and  necemtj  law  of  natiotu,  45. 


Katuralixation,  colonial  law  of,  218  (1); 
ittatute,  in  Va..  233.  23*.  239 ;  Md., 
248;  X.  Y.  279,  282 ;  S.  C,  298. 

powers  of  tho  States  in  re- 


spect to,  450. 
Natturo,  law  of,  1~7. 
Navartte,  162  (I). 

N'ebraska  Tcrritory.Act  to  orsanix«,563(  1). 
Negro  plot  in  New  York.  283  (IV 

•larer)'.   S«*  Slaves  Slavery. 


Negroc*,  held  In  •larery  in  Kngtand,  176. 

 ,  baii«  of  thoir  legal  condition  in 

tho  colonle*.  215.  321,  SW. 
 ,  when  property  by  the  law  of  com- 
merce, 323,  349. 

free,  their  character  de.icribed  in 


tho  iitfvolulion.  40.1. 

•  »taic«,  distinction  of,  by  Do  Tracy 


and  otiwrs,  417  (2V 
Nation*,  foreign,  how  a  sourco  of  law 

for  "onio  one  state,  28-35. 
  of  aitti«}uity,  all  allowe-J  slavery, 

154. 


 ,  Uw  of.  St*  lutcmatioii  1  Law  and 

Universal  .lurwprwdcnci*. 
Native  iuiycct  diitinguishe'l  from  alien,  49, 

64. 

■  '  subjects  in  the  colonics  dlitin- 
guisheit,  199. 
Natural  law,  its*  recognition  in  jwrtcpni- 
d«K»,  2,  5,  II,  13,  '.«3,  24;  how 
identiiicd  with  uniircrval  jurispru- 
dence, 93,  96 ;  its  exposition  in  tho 
Koman  Civil  and  Canou  law,  20  (1), 
HG,  94  (1);  doctrine  of,  in  the  Insti- 
tute*, 147,  148;  how  not  the  legal 
basis  of  rights  of  tho  colonists,  197 ; 


colonial  statute*,  Va..  242;  N.  J. 
i  284;  I'a..  289;  Del..  293;  reduced 
to  servitude  by  law.  It  I.,  276 ;  Pa., 
290;  (ite  Illicit  intercoun»,)  prohib- 
ited from  holding  slaves,  Va.,  233, 
240 ;  from  bearing  anus  in  tho  aailitia, 
Va.,  211.  244;  or  training,  Mass..  261; 
t^onn.,  270 ;  from  keeping  anus  and 
amiuunition,  Vn.,  244;  Mas:*.,  257; 
Pa.,  288;  S.  C,  300;  from  holding 
real  crtaZc;  N.  Y.,  281 ;  N.  J.,  284. 
Nelson,  Mr.  Juitice,  on  the  fugitive  slave 
law.  495  (7),  501  (2V  5U8  (I);  in 
Drtsd  Scotfs  case.  528  (2v  589. 
NotherUttds,  international  law  of,  in  case 

of  slave*.  277  (2V  335. 
Now  Kngland,  slavery  iutroduced  into  col- 
onies of,  206. 

 Great  Patent  of,  254  (2V 

 United  Colonies  of,  265  (5V 

Now  IIarapsKir»,  statute  taw  of  the  coL, 
265-267. 

 Hirt,  Soc  Collections,  267(1). 

New  Haven,  origin  of  government  at,  268. 
Now  Jersey,  statute  law  of  the  col.,  282- 
286. 

Now  Mexico,  Territory  of.  Ste  Compro- 
mise Measures. 

New  York,  considered  a  part  of  New  Eug- 
hmd,  124  (3V 

 statute  law  of  the  col-,  277-282. 

 aUt.  Soc.  Collections,  229,  278, 

Nodler,  Jean  Sbogor,  459  (2V 

Normans,  tlaeir  alteration  of  Saxon  ville- 
aago,  139. 
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Nc.ihingtoD,  Chanwllor,  decision  on  «la- 
vciy  in  England,  18G;  Stowll'i  criti- 
nirm  on  it,  586. 687. 

Noy's  Mnxinu,  172  (1). 


O 


Object  of  action,  18. 
 otV.|;ht,  20. 

 ,MJ5«  of  term,  compared  with  subject, 

20(2). 

Objective  mcsningj  of  librrtr,  SB ;  of  law, 

78  ;  of  the  word  ju*,  146  ( I ). 
O'CttUaRan,  iluL  of  New  Kethcrlanda,  221 

(1). 

Oflkc,  statute  law  providiu;;  who  should 

hold,  Va.,  238 ;  .Md.,  2i>l. 
Orijrin  of  law,  24  ;  of  univmal  juritprtt- 

dcKcc,  02,  93. 
Oti^  RJfjht*  of  the  Colonic*,  108  (I), 


PcMon*,  natural  and  legal,  4 1 ;  diitin- 

Si»hed  from  Ihinga,  19,  20,  40; 
Y04  whiui  not,  42,  163. 
Persona)  condition,  89,  41. 

extent  of  law»,  48-51 ;  »hown  in 


international  law,  G4 ;  in  colonization, 
116;  iU  exhibition  in  the  British 
empire,  116,  196,  888. 

 Uwii,  23. 

 right*,  101. 

 utatutc*,  99. 

Pmonalitv,  legal,  under  a  law  of  uni- 

Yvr«af  extent,  107. 
Pcrthc*,  Ufo  of,  413  (3). 
Pcten!^  liUt.  of  Conn.,  268  (2). 
Phillimore,  J.  G..  8S0  (4). 

 Robert,  Comroentarira  on  In- 

tcniatioiml  Law,  11  (1),  22  (1?  3C 
(1).  95(1),  109(1),  818  (2),  3:10(2), 
84'j(l),  344  (2),  349  (2). 
PhraKolo}^",  ambiguity  of  legal,  52;  il- 
lustrated in  diicussioa  of  tlie  slavery 
qiicMion,  575-687. 
Ownership  in  »lavc»,  durint;  the  colonial  PlcrccV  Patent,  254  (2). 


pcrifxl,  how  fnr  nipportcd  by  unl 
verjal  jurif prudence,  W,  206,  3C2, 
364 ;  how  for  by  common  law  of 
Knpland,  133,  226,  323,  3J<9. 
Oxford  ChrouoU  ncal  Table*,  159  (1). 


Philo.,  12  (2 
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'(!>,  400(2), 
Palgrave.  .Sir  Franci*,  159  (1). 
Papal  liulU  recogniiing  jlavcry,  lf>0(5). 
Paris  9"  a»vlum  for  liberty,  342  (1). 
Parith  of  S:,'  John'*,  Gn.,  4«fi  (U 
Parlinnwnt,  power  of,  13  (8),  127. 
Partida*,  Ijw  Siete,  344  (2).  j 
Partu*  Hrquitur  Tcutrcni,  211  (1).  j 
Part'ms  Ch.  J.,  on  ilavcry  in  M»».,  203  i 

(3). 

Pa«al,  Ixttre*  Provincialcs.  24  (1). 
Patent*  the  colonial,  their  force,  119. 

 of  N.  yi.  254  (2);  of  Va.,  228(1k 

Patcm-tl  power,  it<  ancient  extent,  SCO  (5j. 
Patrol,  utatute  law  of,     C,  305. 
Pccki«»,  dc  He  Nautica,  29(2);  de  Ueg. 

Juri*.  87  (3). 
Penn,  W.,  hi*  prupo«<nl  legislation  fur  oc- 

groei  2H7(1);  view*  of  goveroroent.*, 

420(1). 

Pcr.wvlvania,  itatutei  of  col.,  28R-291. 

 :   Hi»i.  Soc.  .Memoirs  219 (2i. 

Pfeople,  the  political,  di»ling«l«hed,  3'.>l» ; 
rriio  !«>  called  in  the  Constitntion,  399, 
465 ;  their  action  in  the  h'cvuluttun, 
40<);  their  power  unlimitt-d,  414. 


Piracy,  the  »lttva  trade  waj>  not,  ■  aring  the 

colonial  period,  393. 
Pitl;in,  Hist,  of  U.  S.,  121  (I),  403  (1),  407 
(2V 

Political  lilwrty.  130,  414;  how  deter- 
mined in  the  U.  S.,  474. 

Plato,  roeognitiur.  of  lawfulness  of  slavery, 
154  (3). 

Piatt,  Judge,  on  concurrent  judicial  i>ow'«r, 
497. 

 Senator,  on  judicial  decision,  5'iG  (3). 

Plymouth  colonists,  their  compact,  ll'O. 

—  ci'lonr,  charter*  of,  tiSl  (2),  laws 

of,  254-25G. 
Pole,  cams  of  refugee,  336. 
Portugal,  negro  siavcry  in,  162. 
Positive  law  defined,  14;  the  tenn,  how 
U!ie<l  in  the  ditcustion  of  slaver)'  ques- 
tions, 576. 

morality,  namo  applied  to  inter- 


national law,  10  (2). 
Po^tliniinitin),  if  applicable  in  slave  re- 

tuniing  to  domicil,  S^i,  385. 
P.  thicr,  29(2).  100  (•-»). 
Potter,  K.  H.,  Report  on  Abolition  Pet, 

275(1),  276. 
Powell,  Judgv,  on  »la%*ciy  in  Kngland,  182. 
Precedents  judicial,  forte  of,  -'5,  5lH>  (3); 

in  intcnmtioual  law,  84,  3^14. 
___  llri*.isJi,  during  tJic  colonial  pe- 
riod, !UW. 

Pitucott,  lli»t  KersL  and  Isab.,  162  (4). 
Pre»uwpti<m,  in  favor  of  Uljcrtv,  38  (2), 
38t,  3H:i. 

 —  ttatutory   agniickt  lil)crtv, 

S.  C,  299,  303. 
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2(H  (2). 
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133,  323;  in  the  law  of  tho  U.  S., 
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463. 
— —  in 
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Proprietary  (iuvorumcnts,  120. 
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ProvinciarUovonjincoti,  120.  | 
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land operating  OS  «tcl>,  125;  thnt  in 
the  Constitution  of  the  V.  S.,  422. 
Puchta,  Ucwohnhcifs  iJccbl,  27  (2). 
Puffcmlorf,  4  13),  9  (2>,  IG  (4),  315  (IJ, 

345-^l.*>l. 
Putnam's  Magarine,  167  (1). 
Pyrrho,  2  (2;. 
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Quakers,  reason  of  the  legislation  ngaiiut 
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ordered  to  lie  sold,  261. 

Qna*i-inicnuit;onal  law,  operation  of  com- 
mon law  of  Knglnnd  as  such  in  tho  ! 
Krilish  Kmpire,  1U7;  such  law  under 
thfl  (constitution  of  tho  U.  452. 

Quintus  Curtins,  151  (2). 
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Races,  diilinctiou  of,  determining  copdltion, 
nuno  among  ancients,  164  ;  Mr.  Web- ; 
Her'i  st.tiomont  of    Grecian  opiii- . 
ion,  ib.  (2) ;  tho  modern,  jb.,  lU'J,  ' 
321. 

P^am  un  Legnl  Judgment,  25  (2j,  26  (2), 


28(2),  29(1,2),  31  (1),  32(1),  33 
(l\  S-W  (2). 

Uaynnl'a  W.  Indle*.  162  (3). 

Raynaval,  Inst.,  10  (I). 

Uatrin  on  tho  Constitution,  461  (2),  492 
(3).  496  (2). 

Realixation  and  oxistenco  of  relations,  59. 

Keal  estate,  slaves  declarofl,  Va.  Stat.,  239. 

Rcchl,  Ger.  use  of  term,  6  (2),  146  (1); 

 .  bargeriiche5,  21  (2). 

Ucddie,  Inquiries  in  tho  Science  of  Imv, 
1(1).  2(1),  3(1),  4  (IX  5(2), /;(!), 
7t3).  II  (2).  15(1).  16  (2.3,^),  19 
(3),  20  (1).  25  (2,  -4),  29  (1,  2),  31  (IX 
34  (IX  S6  (3),  47  (2),  50  ( IX  69  (1), 
72  (2>,  469  (2);  Inquiries  in  Intenw- 
tional  L»w.  9  {I),  10  (3),  11  (3X  34 
dX  46{1.3X  48(1X99(3.  4);  IIi»t. 
Law  of  Maril.  Com.,  7  (3),  10  (2X 

28  (2X83  (IX  89  (IX 
Hcdemptionens  2 IS.    ik!<9  SorvantJi 
t^»>ves,  IVm.  of  HngUsh  I«aw,  144  (2); 
Law  of  Shipping.  118  (2>.  121  (2). 

 Dome-'tic  ReUtioiu,  273 (Ix  359  (2X 

Hegi»tcr  Rrerium,  185  (1). 
Relations,  tho  eSect  of  law,  19. 

 Jiow  -vit>.nniaablu  by  more  than 

one  state,  56-58. 
Religious  freedom  iu  the  N*.  E.  col.,  122 


(2X 


ir. 


Remarques  du  Droit  Fraucals,  par  M 

M.,  Advocat,  339. 
Rendition,  not  applicable  to  slave  casc.s337. 
Reports  judicial,  tee  the  table  of  cases. 
Republic,  meaning  of,  418. 
Republican  Goveniment,  gturantee  of,  in 

the  Curattiiution,  475. 
Rcspoiua  Prudontum,  28  (2X 
Review,  Ma«.  Quart,,  27  (2X  113  (I), 
469  (2X 

 N.  Am.  Quart.,  122  (2x  19 J  (IX 

 London  Law,  144  (I). 

 New  EngUuKicr.  214  (IX 

 North  British,  418  (2). 

 Snjth.  Quart.,  401  (1).  402  (2), 

Revolution,  it«  place  in  reference  to  law, 

36(1);  American,  otgnns  of  the,  401. 
Rhode  Itland.  statute  law  of  col.,  273-277. 
Right,  difTcrcnt  senses  of  tho  tcrr-i,  146. 
Right4,.of  persons  and  of  things,  19,  20; 

and  duties,  convlntive,  19 ;  iiidividf.. 

nl  and  relative,  37;  how  attribute  '! 

with  diOerent  personal  extent.  51 ; 

not  attributed  to  all  by  national  Inw 

of  U.S.,  466;  necessary  cottditiom 

of  th?ir  rc<toguitlott  in  lnti>r:mt{ona\ 

law,  66;  how  guaranteed  in  tha  Couj. 

01*  the  U.  S..  460.  Htf  BilU  of  right  *. 
Robcrtion's  Ili<t,  of  Charles  V.,  145  (\) 

157(1X  lCl(l);  Hut.  of  Am.,  IGl'J-'. 
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mi  (I). 
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Romiia  Law,  antvemt  /ari«imiSeoe«  (ni, 
(17, 143;  mmti  cT  Ha  jBdicl*}  n«og> 
nit!os.  S8<I),  144,568:  ttwrctui. 
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Citatitm$  /hm  ^^»  Corptu  Jurit, 
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*'  Ltiii.   43(2),  160,  15U 
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152  (I). 
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Seaooia,  Tnctatat  do  Commer.,  6  (2),  80 
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SchaEin»ef,  22  (Ij,  88  (l\  62(1),  74(1), 


tim  in  4av«Ty  Uim,  ib.  (2). 
Seldan,  d«  J.  Xat.  et  (3e».  jnxta  ^ixeipUnam 
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Servant*,  meaning  of  Uio  term  in  colAnial 
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248;  Mft«t.,257;  ILL,  275;  Del, 
292}  S.C.,297. 
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 ranaway,  irtatuta  Va.,  229,  230,  231, 

282,  236;  »d.,  248,  249, 2.n3;  MaM., 
257.  260;  Conn.,  271  j  N.  Y.,  279; 
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Y.,  270 ;  N.  J.,  284.  2Ji6  ;  l»a.,  287; 
D«l.,  292;  «.C.,808. 


SemnU,  (rA4!ng  wiib,  «tatot«  Va..,  S29 ; 

Con».,  270. 
wotnen,  having  biiMard«t  I>«il.,  293 ; 

K.  C.,29Si  s.a,  m 
Sonrlew,  eontni«(  (at  pm^nitl,  commoit 

ul»,  Va.,  339,  330  $  orticfad,  Maw., 

m,  m ;  C«rm.,  373,  Set  !tlldt  in- 

terewne;  KegnMNi. 
Seward,  Semtor,  en  Uwfutmtn  Gtihvtry. 

m,  m  (S),  e!6  {ty,  on  Dred 

Soott'ii  CAM,  &n  (I). 
Ssweir*  Hilt,  of  Qutatm.  361  (3). 
SliarF«,  CnmviiK  m  (t).  168.  ^7  (8). 
Shuw,  Cb.  4t»ac«.  »7  (2),  32  (1).  601  (2), 

S08  n),  677,  681. 
Skve  trade,  not  piracy  4orin£(  eolonUii 

riod,  893:  time  of  its  fir»t  reittkUcn) 

b)r  He|)yt  statute,  870  (3). 
— —  Act  w  Oowgmt  ftboJlulilngi  In  Dl»- 

SlftTCfv,  xm  of  term,  89,  47}  dUtljtctiow 
mffbom  poUlieat  bondaj^,  342  (l); 
oflijitt  n»«!  DAtont  of  by  IlottiAn 
160,  (68;  clttt««).  In  afl«k«tt  Eutt>{K!, 
164;  bow  chanj^  hy  itdusnoe  of 
CHrtoieUy,  166:  anUqniQrof  itt  Af- 
HcA,  IG! ;  prboipteii  4«t»n»ii>!n|(  {tt 
int«iroA(loniU  re<ioffnit^<w«  t^^^Htj 
thttir  A^JlcAfiott  during  t}»o>  colotilai 
period,  863-856. 

— -Itt  Kwflknd,  A  qtte*tJon  of  itttisml 
tAw,  l?8>Id2 ;  ft  tittMtion  of  inteittft" 
tloHAl  Iaw,  8C6-871. 

 f  negro,  it*  extett«icw  in  tbA  fircMnth ! 

oentitrjr,  180;  cttted  hy  8up.  Court 
in  m  initittttion  of  CbrliMianit}', 
106(1);  in  tb«  cotonle«  inirodticed 
b,y  MBlver»«l  jtiriiprttdtfiwce,  308  {  ma. 
{wrted  bj*  local  common  taw,  212; 
povrer  ov«r  it,  veitcKi  in  tba  coloninl 
^ventmetit,  226 ;  wa«  not  necmarily 
cbatte)  ttarery,  869 ;  wben  not  cup» 
ported  by  common  law  oC  tbe  empire, 
862 ;  not  now  «ti)iport«4  by  tb«  no» 
tional  munieip«l  taw  of  tbe  U.  S.,  670 
-676 ;  powar  over,  where  ptat^ed  by 
tlw  pnbtio  law  of  ibo  U.  S.,  484 ; 
power  d  thu  State  goverwueMbi  over, 
616-627;  power  of  Co«^«»  over,  b 
tbe  Tcrrit«irie»,  626-605;  in  wliat 
•eftie  aioribed  to  noiiiivo  taw,  678. 

Slaven,  bow  protected  by  ttoman  law, 
164 ;  Rotuim  law  retpecting,  wbeit 
taken  by  tbe  enemy  or  atolen;,  or  (Vt- 
ffitivc,  386;  coud{t4on  of  oa  rettum- 
r»g  to  domicil,  884-886. 

 ,  «l«t«to  law  of  coloaie*  rcjrptctiag ; 
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tbelr  character  de-icribetl,  V«.,  242; 
Md.,  263;  Mtt«t.,  286;  K.  IL,  288; 
Com,  371 1  a  C,  33t». 
— — >  bdnft  In  Kn^land,  not  to  enA^andiUe, 

V*.,  m,  jwa 

—  elothittg  of,  N.  C,  3»S;  8.  C,  297, 
80?«aOtl. 

— —  dlnnemberfiftent  of,  Va,,  241,  242, 
244,  246;  Md.,  259,  280;  N.  H., 
267}  Conn.,  S6«(2);  lh>l,  292. 

•-<~-  diaorderly  cofidttei  of,  mutiidtment, 
Va,,  244;  Md.,  25S,"  K.  11.,  288; 
Co;in.,  270. 

— —  deAtb  of.  jSm  KilUttg,  0 w»ter«  <»»• 
{venaatied. 

Dn»wond'»  alam,  Va.,  231. 
 entiitittent  of,  K.  J.,  285;  8.  C, 

— — » ettato  In,  penooal  or  real,  Va,,  289, 

242,  243 ;  8.  C,  297. 
— — .  impoftatlAn  of,  e»oourttgr«l,  Va,,  280 ; 

Md.,  249.  250,  251 ;  N.  Y.,  382. 
 ttnportAtion,  colotjiat  objection*  to, 

!»*.,  m(l)i  Va.,  246,  n.,  247;  S. 

C,  209,  (IK  308. 
— «—  imnonatiofl,  lax  o»v.  Va,,  238;  Md., 

260,  264;  Mam,  263;  K.  K.,  m, 

n.{  N.  Y.,  282;  K.  J.,  284,  286; 

Pa.,  288,  289,  290 ;  Del ,  292 :  S.  C, 

288.  800,  302, 308. 
 importation  of,  prabtbltcd,  Conn., 

372;  It  I.,  276. 
 importation  of  Indian,  prohibited, 

3lla«^,  266 ;  N.  H.,  286 ;  I'a,,  288. 
 bttomiciion  of,  Va..  234,  230,  244; 

N.  Y.,  281 ;  N.  C.>  295 ;  S.  C,  808. 
 iiutrttction  of,  in  reading  forbidden, 

ac,  807;  Geo.,  311. 
 kitting,  Va.,  233.  234,  238,  248, 

244,  246;  M*!.,  253;  N. !!,,  207; 

N.  Y.,  280,  ». ;  K.  C,  295,  298 ;  S. 

C,  297,  306;  Geo.,  118  (3»,  311,  it. 
--—  nmnwmi*tion  of,  r«i«rtetion«  on,  Va  , 

237,  241.  244;  Md..  264;  Ha««., 

263 ;  U.  I.,  376;  N.  Y.,  281 ;  N.  J., 

284,  285 ;  I»a„  289  {  l>el.,  292,  293 ; 

N.  C.  295. 
 marriAjtea  of,  Pa.,  Wl ;  Sla**,  283 

(2);  and  m«  Intemtarriago. 
 ontlving,  Va.,  234,  230,  341,  244, 

246.  246. 

— — .  owner*  of  «xect)te«t  »lave»  how  «ow- 
pettMtod,  C,  296 ;  <?.,  301, 802, 
308. 

 owncw  of  thlorlith,  N.  C,  296. 

 pAMes,  requltvd  (or,  $ .  C,  304,  806; 

Geo..  311. 

 problblied  to  moet,  Va.,  234,  244  j 

Md.,  260,  263;  Conn.,  272;  N.  Y., 
280;  K.  J.»  285;  Pa.,  288;  Del, 
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293 1  *^  )>«v«  irtock^  Md,  S53;  S.  C, 
aOI;  to  rent  hc»»e»,  S.  C,  807;  to 
hftvo  arm*  fln4  ttintntmhlfMi,  Del., 
N.  C,        S.  0.,  800,  m. 
S!*vc*.r«ii«wav,  M  Y..  279.  «80;  K.  C, 
205;  S.  C,  297,298,800. 
—  jtjMtakiu^  delamfltof;^  word*,  Cotm., 
272. 

•-—  «tTjkteft  wWto  porton*,  Va.,  231, 
244  ;  W.,  2&3t  M<t««.,  264 ;  Conn., 
270  J  N.  Y.,  2»0;  N.  J.,  28* ;  S.  C, 
800,  301 , 800. 

--— ,  tradtiug  wlllt,  MftJ"*.,  202 ;  Conn., 
270 ;  K.  Y.,  380 ;  N.  J..  28S ;  S.  C, 
2J»7,  800,  801;  Oa  ,  3U. 

 tHal  of.  Va,.  237,  238.  241.  214, 

2«;  M4.,  2r>3  {  K.  Y„  28J.,  N.  Y., 
283,  2H4,  285  ;  i»o,,  287  ;  IVl.,  29i ; 
N.  C.  298;  S.  C,  207,  800,  801, 
802,305;  Go.,  8U. 

 «to<ill»{e  of,   S.  C,  207,  300,  808; 

 working  Um«  Umft*tl,  S.  C,  807. 

 who,  di-clarwl,  Va,,  238,  235,  239, 

243  m.,  2*9,  2.-,!,  263 ;  Siltw*., 
m  i  K,  X.,  S78 1  S.  C,  209,  303. 

&'itt!..  C,Mj»i,*vd.  nf  Mttrc.  I*.,  29  t2),  68 

I-J.  ^iv!5v,  Comm.  on  Coiut  nnti 
.Statutory  Coiutrttctlon,  i3  (3),  4Cl 
(IV 

 ,  Diet,  c!  AMlquMhtt,  7  (.1).  13(1), 

89  (1),  1R4  (I),  168  (2),  214  (1), 
399  (2J. 

 ,  m»»,  of  K.  Y.,  124  (3). 

 ,  WeaUh  of  HbHom,  120  (2). 

Soctitl  comt^act.  Compact. 

$omer»«t'«  caw,  MaiwSeUl'*  opinion  in, 
189;  tito  quosiiott  of  internal  lavr, 
19i ;  of  international  law,  331,  370, 
the  dotUion  jttrtified,  373,  877. 

Soto.  (!o  'Jtulilia  ct  dft  Jure,  156  (2),  176 

South  Caroliya,  quali&ed  rtwo^inllion  of 
Uw  of  {Mt^loiul,  124 ;  *t«tul«  law  of 
colooy,  297-309, 

Sovttrei«t>  jjowcr,  12;  how  heW  in  tJw  col- 
onies, 120,  226,  127;  how  imlivUible, 
313;  nmy  b«  dintribtited.  314;  di«- 
tributlo4)  daring  ttw  ocionlal  ^rlod, 
315;  it*  loealioa  after  Uio  Rovolu- 
lion,  395 ;  localJoo  of,  ft  quc»Uon  of 
fntt,  396 ;  of  th«  Stat««  aitd  of  tbo 
nation,  how  manifciled.  40G ;  tltcory 
of  iiM  diitribntlon ;  408 ;  two  cjiAon* 
tini  fonn«  of  iu  inve*ture,  417 ;  tliat 
revrvml  ti»  tho  Slate*.  425, 

Sovcrcifptty,  t«rn»  how  uiwd,  894  (1). 

Ofila,  Klttwry  of  rooor*  8J»d  mgr<m  in, 
102,  344  (2).  384. 


S|wlman'a  OtoMarfi  1&8  (1). 

Sj»nce'«  Equity  JurislictJon,  29(1);  In- 
(luiry,  icct  158  (2). 

Splttoxa,  2  {3),  7  (I),  43  (1). 

Spoottor,  On  tito  Unconititntlonality  of 
Slavery.  174  (2},  576  (1). 

Stafjlftn,  AnnaU  of  Provfdettc*,  276  (I). 

Sutrkie'a  Kvidonce,  20  (1). 

Stat*,  tho,  fottrca  of  law,  6, 16 ;  power  of, 
acce«la«t  with  law  of  nature,  7. 

Slato  levereigoi^if,  iheorie*  of,  408. 

S«at«»  of  iho  Uttloo,  cxlutaneo  of  at  tlio 
K«vottttion,  404 ;  admUition  of  new, 
412 ;  mprelgoiy  of,  recoftnUed,  431 ; 
meai^nfC  of  term  in  the  Const.,  433 ; 
intcrnftiional  rtlatjon  of,  447 ;  r««ld- 
wary  power*  of,  476 ;  l»w  re»trlctod, 
477 ;  poHllcaJ  pooplo  of  each,  513. 

State  maffWtraUwi,  tiialr  eonourrent  judi- 
cial power,  501. 

S«attt«,  40  (2),  56 ;  a  toploof  intcniatlonal 
law,  63,  101 ;  way  ho  determined  hy 
usivewal  juri«pnjde«ce,  103 ;  English 
law  of,  134 ;  «m  African*  ami  Indian* 
in  the  coliNaitt*,  209,  3j2,  390;  how 
now  determined  by  tlie  «ovcral  .Staf>'J, 
483. 

Statut,  ietm  how  twed  by  French  autJjor*, 
99(1). 

Statute*,  their  constitutionality  to  be  ex- 
amined by  judiciary,  118. 
— —  En^liMt  rooogtttilng  tiegro  elavcry, 
174,  209  (I);  allowing  tramporta- 
ntionof  ««nrattt*  and  criminal*,  219 
(1) ;  eflfectin;;  union  of  England,  S<'ot- 
land  a<jd  Irela»-l,  317  (I). 

abstract  of  the  colonial,  it*  object, 


'  226, 

i  Steven*,  Hist,  of  Georgia,  200  (3),  208 
(2),  212  (2),  219  (4),  291  (1),  309 
(2),  310(1). 
Stobwuft,  KlorilcRluro,  43  (1> 
Stoke*,  on  tl»e  Con«tit«lion  of  the  Briti*h 

Colouitt*,  120  (2). 
Stm,  Conflict  of  kw*.  22  (I),  23  (1).  56 
*(1}.  65  (I),  71,  74, 99. 109  (1);  Cora- 
mentarie*  on  Conat.,  117(1),  1 19  (1, 
2.3,5),  120  (4),  121  (2),  126(1,  2), 
190  (3).  204  (1).  269  (2),  223  (1). 
227,  265  (1).  407  (4),  481  (3),  492 
(2).  498  {I.  3),  499  (2),  500  (1).  504 

;       (2) ;  Art.  Law.  in  Appendix  to  Ency. 

I       Am.,  vol.  v».,  4  (3).  6  (3),  25  (8),  32 
(1),429  (2):  on  Equity  Jnrisp.,  31 

;       (1);  In  I'rigg'*  ca«.  500  (Ij,  601 
(2>.  561(1). 

,  Stott'iiiJ.  i/.rd,  6  (2),  193,  208  (2),  385  (8), 

S       m.  587. 

jStmihl,  Hketch  of  Slave  Law*.  226  (2), 
24&  (J),  231  (2),  306  (3),  627  (1). 
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Stnjw,  59  (I). 

SuttTvx,  tie  Lofflbu*  H  Tieo  ]>fd*lAt<irte,  0 
(I).  14  (I),  in  (I),  JK>(2),  8G  (2), 
158  (4). 

Subjwit,  of  nrigiit,20. 

— — — alipH  tt>l  native,  48. 

Snbjection^  m  elmsnt  of  taw,  48,  (U. 

Subjccfivo  unci  objective  Wcai  of  lUjortv, 
SB;  of  Uw,  78,  100(1). 

Suit*  for  fm4om,  colpuinl  »totut«;^  Del., 

m-,  a  c,  m  808. 

Smnner,  Senator,  IGO  (4),  1C7  (2),  876 

(4),  380  (8),  470(1). 
.Sui^erior,  iinjiited  in  law,  3. 
SttprcHtacy  of  Judidaiy  ttndcr  the  Const,, 

4S0,  503. 

Snprcmc  |>ower.   See  Sovcwlgti  power. 
SvredUh  s«ttIe»ientA.    Sf»  DanUk 


Tacittis,  "iitores  Germnnonim,  15ii3  (I). 
Talbot,  ljon\,  opinion  on  baptitm  of  ulavo, 
m  (2). 

Tajicy,  Chief  Justice,  on  tl»o  rule  t>f  com- 
ity, 74  (1) ;  on  the  righUvjf  tht  Riugro 
race,  207(1 );  on  thncoiutitYktion  «ftc«r- 
inj?  jMiwonal  ngbl«  and  right*  of  pro- 
perty, 403  (1);  on  the  effect  of  the 
beclanttion  of  laA,  on  «tattt»  of  u«- 
groes,  471  (2) ;  on  power  of  t^onjrreM 
over  slavery  in  the  Territories,  528- 
580,  556. 

Taxablen,  in  colonial  tint,  Md.,  251 ;  X. 

0.^,234  (1). 
Tavlor,  Klein,  of  Ci«l  Law,  153  (1). 
Temple,  Sir  W.,  Emy  on  Gov.,  417  (2). 
Tcnny«on,  projwrty  in  bli  writing*,  683 ; 

quoted,  687  (I). 
Tcnn«,   Se«  I'hrajwology. 
Territorial  extent  of  law,  22,  23. 
Territoric*  of  the  U.  S.,  (sovereignty  in, 

411,  4S9,  589,  and  lee  Congrett; 

Drcd  Scott. 
 — ,  e()ttii}ity  of  the  State*  in  re*{»act 

to,  ihc  political  ttoctrinc,  554-658. 
Territory  notjuited  by  Uov,  of  U.  S.,  410. 
Testimony,   ike  Kcgroe*,  Intllan%  ,S!avo<. 
Texas.   'Ute  Cotnpromiw  Monniircs. 
Theft  of  one'*  wlf,  £186  (1). 
Thcorie*  of  State  novcreignty,  408. 
Tliibnutt  Svttein  <ie*  Pnndckttin  Recbti, 

traiwl.  by  lindley,  19  (2),  26  (2),  40 

(2.8),  97  {2),aW(fi). 
Thingj),  M  objeet$  of  notion,  10. 
Tlionipion,  iflit,  of  Long  bJiwjd,  277  (2), 

278  (8). 

Thoulouse,  cbjmj  of  «lftvo  at,  837 ;  law  rc- 
s|>ectiug  »erf«,  839  (1). 


Tithftble*,  In  ttattsteji  of  Va„  230,  231, 
236,  238,  n2,  245 ;  an  indicailou  of 
utattiA,  359. 

Tottnrtf,  in  Briti«h  colooieii,  115  (2). 

Tracy.   £tt  I>c  Tracy. 

TraiDdt,  intematiomil  rule  of,  845,  854, 
865. 

Trawportntion,  Ktigllili  ttattites  regard- 
teg,  2»9(  I). 

—————  of  Indian  eaptivtm,  »iat«to  Va., 
241;  of  w»a«ei»a«id  neg^j,  237. 

 forbidden  in  certain  c««e«, 

•tattttfl  Vtt^  239,  242;  Md.,  251, 
252;  S.  C..3O0. 

Treaty  of  Ulreclit,  17S. 

 ■  tntorcoloniai,  of  tho  Dutch  and 

N'.  K.  colonic*.  268  (5). 

.  "»  with  France  for  Lotihtana.  S<e 
Catron. 

 ,  whetltcr  part  of  the  law  of  tho  U. 

S.,  6tK). 

Tribawd,  advocate,  in  caie  of  lloucaut, 

838(2),  844(1),  378  (2). 
Tribunal,  Uiuir  province,  24 ;  in  applying 

private  intcmatioufll  iaw,  88,  61,  67, 

71. 

Tivvft,  tor  $lnre$  in  Kngked,  l^fi,  188. 
Trumbull,  Hi»t,of  Conn.,  121  (11,  J<70(1). 
Trtutec*  of  Georgia,  tljcir  excltuiou  iii* 

vldvery,  810  (I). 
Tucker,  St.  George,  in  Va.  Conrt  of  Ap- 

I>cal«,  526  (1);  tditi«n  of  HI.  Coram., 

208  (2),  223  (2),  225  (4),  245  (1), 

400  (2),  406  {2),  408  (2). 
 ,  II.  St.  G.,  Mem.  of  India  Gov,, 

164  (2).  216(1). 
Tnmcr,  Hi»t.  of  Anglo  Sason^  IflC  (8). 
Twelve  Tables,  their  origin,  144  (1);  rule 

of,  in  favor  of  liberty,  882  (I), 


U 


l;!piamii»,  maxint  of,  405  (J). 
Union  of  Kttgland  with  Scotland  and  Ire- 
land. 317. 

I'nlled  Colonies  of  New  England,  nrticlcn 
of  compact,  268  (6) ;  extent  of  arti- 
cle* re*pecling  f\igitive«,  820,  831. 

United  Staled,  Coortd,  CommiMiorter*  of. 
♦We  Commisiioitent. 

— — ,  the  Constitution  of  ilje,  referred  to  a 
novereigo  people,  894,  399. 

 ,  the  people  of  the,  who  are,  399-408. 

 ,  power*  belonging  to,  424--427.  »S'ee 

Constitution,  Qoventment,  People, 
Court*,  Jtidicial  power. 

 ,  lawa  of  clBMlllod,  *40,  457.  See 

natio'tal  law,  local  law,  lutortial  law, 
international  law. 
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Unirenal  exient  of  law,  ^ftKcribod,  SI,  60 ; 

criterion  for  it,  &6 ;  how  iliown  iit  itt< 

tenuitionn!  law,  105. 
Ujiivortnl  AttriUutimt  of  right*,  51.  See 

lUglttx. 

Univerml  juritimi(I«nco  ci«line«l,  17, 1^ ; 
oriffio  of,  i«  inntAble,  SO;  ent«r« 
into  tntblic  law,  43,  162  ^S);  m»y 
mtafn  the  c£r«c(«  of  foroigu  law«, 
88;  it  a  pnri  of  Uto  law  of  every 
ttAtef  16,  88;  how  tho  ume  b«  ntitu- 
r»l  law,  93;  how  aK«rtaii>ed,  16, 93 ; 
4is(ingttl«hetl  from  Uvt  of  uuiventtl 
jMBrwmil  extent^  91-95 ;  «omo  of  it» 
priucSpIe4  may  have  llisltcwi  j)mo»al 
extent,  105 ;  recogntticn  of,  in  E»g* 
l!«h  Uw,  1.19.  142;  the  expofittun 
of,  m  liomitn  law,  Udt;  derived  from 
Chri»ttan  itatioftn,  1S5;  *«ppo«Jng 
riavciy  hi  nnU«juily,  154 ;  how  imo<U' 
ficd  by  Chri«ti«Mity,  156 ;  how  sup- 
portiug  slavery  of  African  h«athen«, 
164.  170-188;  lu  farther  modifica- 
tion in  rc8p»ct  to  idavery.  188,  824, 
858-357, 364 ;  opjilicd  in  the  colonic* 
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